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Page   41./br9Sim.81,rMKl9Siin.  89. 

42.  /br  G  B.  &  Aid.,  read  6  B.  &  Aid. 

•*«—    63.  See  first  mwinal  note  corrected  in  the  Index. 

93.  For  2  Sim.  &  St.,  read  1  Sim.  &  St. 

121,  Line  4.    Dele  the  words  **  of  presumption." 

126,  lane  12.    Dele  the  words  "  in  life." 

415,  Last  line  but  9.    For  «  eflfect,"  read  «  defect.' 


REPORTS    OF    CASES 


ARGUED  AND  DETERMINED 


IX  THE 


l^igl^  itomt  of  €f^HnttKS9 


COMMBNCING   IN 


MICHAELMAS  TERM,  5  VICT.  1841. 


Ex  parte  Field.  ^  v^.^,^,— • 

TNov.  2nd, 
HIS  was  a  petition  by  a  party  who  was  entitled  to  a  Sembie,  that 

••  ••  i»         ji        J.J'  •       A.\.      the  4th  and  5th 

reversionary   interest  in   certain  stock   standing  m   the  aectiona  of  the 
name  of  a  surviving  trustee,   to  restrain  the   Governor  ^'^^^^'^ 
and  Company  of  the  Bank  of  England  from  transferring  ferent  snbjecti. 
the  stock  without  notice  to  the  petitioner.     It  appeared  an  application 
that  the  officers  of  this  Court  had  refused  to  issue  a  dis-  ^J^*  S^'for- 
tringas  under  the  5th  section  of  the  stat.  5   Vict.  c.  5,  mer  section,  it 

mostbefounded 

and,  therefore,  the  present  application  was  made  under  the  on  affidavit  ex- 
4th  section.     It  was  suggested  that  the  trustee  was  likely  Sy©  tcrms.^**'"' 
to  sell  the  stock  and  abscond ;  but  there  was  no  affidavit 
to  that  effect. 


Mr.  Eimsley,  for  the  petitioner,  upon  being  questioned 
by  the  Court  as  to  the  want  of  an  affidavit,  contended, 
that,  according  to  the  practice  in  the  Exchequer,  which 
was  now  the  practice  in  the  Court  of  Chancery,  no  affida- 
vit  was  necessary;  and  that  the  4th  and  5th  sections  of  the 
act  applied  to  the  same  subject-matter,  the  former  section 
giving  jurisdiction  to  the  Court,  and  the  latter  providing 

VOL.  I.  B  N.  C.  C. 


2  CASES   IN    CHANCERY. 

1841.        certain  mechanical  details   by  which  the  Court  was  to 
j^*"*^^      carry  the  jurisdiction  into  eflfect. 

FlBLO. 

The  Vice-Chancellor. — My  present  impression  is, 
that  I  ought  not  to  make  an  order  under  the  4th  section 
of  the  act  without  an  affidavit.  Under  the  5th  section, 
I  think  I  should  be  authorized  to  make  an  order,  which 
might  issue  in  the  same  manner,  and  be  attended  with 
the  same  consequences  as  the  writ  in  the  Exchequer; 
where,  however,  the  practice  was  to  issue  the  writ  without 

any  application  to  the  Court  at  all,  and  I  should  be  sorry 

« 

to  introduce  a  practice  tending  to  increase  expense.  I 
make  no  order  on  this  petition ;  but  you  have  my  opin- 
ion, that  the  officers  of  the  Court  ought  to  issue  a  dis^ 
iringas,  without  the  order  of  the  Court,  imder  the  same 
guards,  and  in  the  same  manner,  as  the  officers  did  in 
the  Court  of  Exchequer  (a). 

Nov.  3rd.  In  consequence  of  the  opinion  expressed  by  the  Court, 

as  to  the  necessity  of  an  affidavit  in  support  of  an  applica- 
tion to  the  Court  under  the  4th  section  of  the  statute, 

Mr.  Elmsleyy  on  a  subsequent  day,  produced  the  affida- 
vit of  the  petitioner's  solicitor,  which  was  to  the  effect,  that 
the  deponent  had  been  informed,  and  believed,  that  it  was 
the  intention  of  the  trustee  to  sell  out  the  stock  and  leave 
the  country.  The  Vice-ChanceUor  however,  was  of  opin- 
ion that  the  affidavit  was  insufficient,  and  refused  to  make 
the  order. 

(a)  This  is  now  provided  for  by  Ord.  17th  Nov.  1841. 


CASKS   IN   CHANCEBT.  3 

1841. 
Pelham  v.  Hilder. 

T  Nov.  4th, 

HE  bill,  which  had  been  originally  filed  by  Mr.  Cresset  An  admissien 

Pelham,  and  on  his  death  revived  by  his  personal  repre-  heSMB^'pro- 
sentative,  stated,  that  the  defendant  had  for  many  years  P«5*y.o^i^ 

'  '  '^  '^  prmcipal  upon 

been  Mr.  Pelham's  land  agent  and  surveyor;  and  that,  credit,  will  not 

entitle  the  prin* 

since  1832,  or  the  beginning  of  1833,  the  defendant,  as  dpid  to  an  in- 
such  agent,  had  sold,  or  caused  to  be  sold,  divers  large  ^XfeuU  1?' 
quantities  of  farming  produce,  and  live  and  dead  stock:  JJ»«  agent  insist 

^  o  jT  *  '  by  his  answer 

and  that  he  had  cut  down  divers  fagots  and  timber  trees  that  the  credit 
of  great  value,  and  had  sold,  or  caused  to  be  sold,  the  same,  usmO^fi^'of 
or  some  part  thereof;  and  that  the  produce  of  the  sale  ^*^SntSff* 
amounted  to  a  large  sum  of  money,  and  was  received  by  ">*J^«  <>«*  ^^ 

case  to  the  oon- 

the  defendant  as  such  agent,  or,  but  for  his  wilful  default,  trary. 
might  have  been  received  by  him.     The  bill  prayed  the 
usual  accounts,  and  also  an  account  of  the  sums  which 
might  have  been  so  received  but  for  the  defendant's  wilful 
defisult. 

The  defendant,  by  his  answer,  admitted  that  some  part 
of  the  farming  produce,  and  other  particulars  mentioned  in 
the  bill,  were  sold  on  credit,  but  not  otherwise  than  in  the 
usual  way  of  business;  and  that,  when  he  quitted  the  agency, 
some  of  the  sums  owing  for  these  matters  were  not  paid, 
but  he  believed  that  those  sums  had  been  received  by  sub- 
sequent agents.  And  for  the  particulars  of  the  property 
sold  upon  credit,  and  the  persons  to  whom  it  was  sold,  he 
referred  to  his  books  of  account  and  to  his  former  answer, 
which,  he  alleged,  contained  a  minute  detail  of  his  dealings 
and  transactions  as  agent,  including  the  particulars  of  such 
sales  on  credit. 

No  evidence  was  entered  into  on  either  side. 

Mr.  Sin^kinson  and  Mr.  De  Geo:,  for  the  plaintiff,  sug- 
gested that  the  decree  should  contain  an  inquiry  as  to  the 
wilful  de&ult;  and  they  referred  to  Lady  Ormond  v.  Hutch^ 

b2 


CASES   IN    CHANCERY. 

1841.         inson  (a).    [The  Vtce-CJiancellor. — In  the  case  of  a  mort- 

Pklham       S^^  ^*  ^^  ^^  constant  course  to  direct  such  an  inquiry; 

*•  in  the  case  of  a  trustee  it  is  never  done  without  a  special 

HlLDKB. 

case.] 

Mr.  G.  Zr.  Russell  for  the  defendant. 

The  Vice-Chancellor. — It  appears  to  me,  that  no  case 
of  wilful  default  has  been  admitted  by  the  defendant.  He 
states  by  his  answer^  that  he  sold  some  of  the  property  upon 
credit  in  the  usual  wayof  business^  and  for  the  particulars 
he  refers  to  his  books  and  his  former  answer.  He  says^  he 
believes^  that^  since  the  determination  of  his  agency^  the 
money  has  been  received ;  but  whether  it  has  been  received 
or  not^  the  credit  is  stated  by  him  to  have  been  given  in 
the  usual  way  of  business^  and  the  plaintiff  has  not  entered 
into  any  evidence  to  rebut  the  statement. 

(o)  16  Ves.  97. 


Rogers  v.  Maule. 

Nov,  Aih.      rp 
a.  died  intcs-      •"-  ^^^  ^^  ^  Creditors'  suit  for  administering  the  real  and 

**diu^^te*  P®^^'*^^*^  estate  of  Josiah  Manning  Bolton  Brown,  who 
haTing  mort-      died  intestate,  unmarried,  and  illegitimate.     The  defend- 

nsed  his  re&l 

esutestoB.for  ants  were  George  Maule,  as  administrator  of  the  deceased 
haTiMTObs^  under  the  Crown,  John  Rogers,  and  the  Attorney- General. 
J^^ymort-  The  decree  having  directed  certain  inquiries  to  be  made 
B.  for  an  addi-  respecting  the  real  estates  of  the  intestate,  the  Master,  in 
deposit  of  the  answer  to  those  inquiries^  stated,  that  he  found  that  John 
The'^^ple    Bx)gers,  a  defendant  to  the   suit,  was,  by  virtue  of  an 

was  not  woilh 

the  mortgage  money: — Held,  nevertheless,  that  the  mortgagor  could  not  be  deemed  a  bare 
trustee  for  the  mortgagee  within  the  stat.  4  &  5  Vf\Sl.  4,  c.  23,  s.  2,  so  as  to  deprive  the 
Crown  of  the  equity  of  redemption  ;  but  it  was  ordered,  that  the  estate  should  be  sold  in  the 
administration  of  assets,  and  B.  declared  a  purchaser,  with  liberty  to  apply  to  the  Crown  for 
a  grant  of  the  fee-stmple. 
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indenture  of  the  2nd  November,  1831,  mortgagee  of  the         1841. 
real  estates  for  the  term  of  500  years,  for  £100  and  inter«% 
est,  and  that  he  was  also  entitled  to  an  equitable  lien  on 
the  same  estates  for  the  sum  of  £140  and  interest,  and 
that  there  were  no  other  incumbrances  on  the  estates. 

The  cause  now  came  on  to  be  heard  on  further  direc* 
tions,  and  on  the  petition  of  the  plaintiflF,  whereby  it  was, 
amongst  other  things,  prayed,  that  John  Rogers,  being 
willing  to  take  the  said  real  estates  in  full  satisfaction  of 
the  sum  of  £240,  the  amount  of  the  debts  so  charged  on 
the  real  estate,  he  might  be  at  liberty  to  accept  and  retain 
the  same  in  full  discharge  of  such  debts;  and  that  he 
might  be  considered  and  confirmed  the  purchaser  of  such 
estate,  and  the  fee-simple  and  inheritance  thereof  in  pos- 
session, free  fit)m  any  equity  of  redemption  affecting  the 
same,  and  be  declared  to  be  the  owner  thereof,  and  entitled 
to  a  conveyance,  grant,  or  other  assurance  thereof  from 
the  Crown. 

It  was  admitted  that  the  estates  were  not  sufficient  in 
value  to  pay  the  mortgagee. 

Mr.  Eade  for  the  plaintiffs. 

Mr.  Coleridge,  for  the  defendant,  John  Bogers,  submit* 
ted,  that,  under  the  circumstances  of  this  case,  the  mort- 
gagor must  be  considered  as  a  bare  trustee  of  the  equity  of 
redemption  for  the  mortgagee,  which  would  prevent  the 
equity  of  redemption  from  escheating  to  the  Crown.  (Stat. 
4  &  5  WiU.  4,  c.  23,  s.  2).  This  view  of  the  question  had 
been  slightly  mentioned  in  Hodge  v.  The  Attorney-Gene^ 
rat  (a),  but  had  evidently  not  been  pressed  on  the  atten- 
tion of  the  Court.  There  it  was  held,  that  the  Crown  could 
not  be  foreclosed;  but  it  was  the  case  of  an  equitable 
mortgage  only.    Smyth  v.  Tyler  {b)  was  the  case  of  a  legal 

(a)  2  You.  &  Coll.  342.  {b)  Jurist,  Vol.  1,  p.  470. 
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1841.        mortgage.  [The  Vtce^CJianceUor. — Your  mortgage  does  not 
affect  the  legal  fee.] 

Mr.  Wray,  for  the  Attorney-General,  objected  to  any 
decree  which  should  go  to  foreclose  the  Crown ;  but  he 
suggested  that  the  estate  might  be  sold^  as  against  the 
Crown,  in  the  administration  of  assets. 

The  Yice-Chancellor  adopted  that  view  of  the  case. 


It  appearing  to  the  .Court  tliat  the  personal  estate  of  the  intestate 
18  insufficient  for  the  payment  of  hb  debts,  and  it  also  appearing,  as  well 
by  the  admissions  of  the  defendant,  George  Maule,  by  his  counsel,  as 
by  the  admissions  of  the  several  creditors  who  have  gone  in  before  the 
Master  and  established  their  debts  by  their  counsel,  that  the  value  of  the 
fee-simple  of  the  intestate's  real  estate,  together  with  the  rents  now  due 
thereon,  is  considerably  less  than  the  amount  of  the  mortgage  and  lien  of 
the  defendant,  John  Rogers,  upon  such  estate ;  and  the  defendant,  John 
Rogers,  being  willing  to  take  the  real  estate  in  the  pleadings  of  this  cause 
mentioned  in  full  satisfaction  of  the  sum  of  £240  and  interest,  found  by 
the  said  report  to  be  a  charge  upon  the  real  estate,  and  all  interest  subse- 
quent to  such  report,  and  the  said  George  Maule,  the  said  creditors,  and 
the  said  defendant,  John  Rogers,  by  their  counsel,  consenting : — It  is 
ORDERED,  That  the  said  defendant,  John  Rogers,  be  at  liberty  to  accept 
the  same  in  full  discharge  of  the  said  debt;  and  it  is  ordered,  that  he  be,  and 
he  is  hereby  declared  to  be,  and  is,  the  purchaser  of  such  estate,  and  the 
fee-simple  and  inheritance  thereof  in  possession,  under  the  decree  of  this 
Court,  in  the  due  administration  of  the  assets  of  the  intestate,  and  to  be 
the  owner  thereof;  and  it  is  ordered,  that  the  said  John  Rogers  be  at 
liberty  to  apply  to  the  Crown  for  such  grant  or  other  assurance  of  the 
legal  fee  thereof  from  the  Crown  as  he  may  be  advised ;  and  in  the 
mean  time  the  said  defendant,  John  Rogers,  his  heirs  and  assigns,  are  to 
hold  and  enjoy  the  same  estates  as  his  and  their  own  absolute  property. 
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1841. 


Robinson  v.  Kosher. 

GNov.  Stk, 
EOEGE  COOEE^  being  seised  in  fee  of  a  messuage  in  The  case  of 

Field-lane,  in  the  parish  of  St.  Andrew's,  Holbom,  by  an  f  ^L^sb?!?.' 
indenture,  dated  the  30th  August,  1825,  demised  the  pre-  P™7^.- 

°  ^  A  bill  was 

mises  to  Thomas  Marie,  for  81  years,  at  the  yearly  rent  of  filed  upon  the 
j617.    The  lease  contained  the  usual  covenants  to  pay  the  vmdeT'^edr- 
rent,  rates,  and  taxes,  and  to  keep  the  premises  in  repair,     ^'ktr^mt^ 
After  the  execution  of  this  lease,  Cooke  mortgaged  the  %•  After  issue 

•  rm  joined,  the  case 

reversion  to  several  persons  m  succession.    These  mort-  ofifooretT. 
gages  ultimately  became  vested  in  the  plaintiffs  and  their  ^^^^  ^  ^l 
heirs,  by  virtue  of  indentures  of  lease  and  release,  dated  deci«<>?  was 

'      -^  soon  afterwards 

the  2nd  and  8rd  of  May,  1836,  and  made  between  Grif-  published  bj 
fiths,  a  former  mortgagee,  of  the  first  part,  Cooke  of  the  porter  of  ttie  " 
second  part,  and  the  plaintiffs  of  the  third  part,  whereby,  piSJitif^^ 
in  consideration  of  £162  paid  by  the  plaintiffs  to  Grif-  entered  into  c^- 
fiths,  and  £26  paid  by  them  to  Cooke,  the  reversion  m  the  that,  although 
premises  was  conveyed  to  the  plaintiffs  and  their  heirs,  inst^ofenl 
subject  to  redemption.  t^!S^' 

At  Midsummer,  1836,  the  plaintiffs,  as  mortgagees  in  have  appUed  to 

the  Court  by 

possession,  applied  to  Marie  for  payment  of  his  rent,  when  interlocutory 

Marie  informed  them  that  he  was  unable  to  pay  it,  and  the  bill  dis- 

that  he  had,  in  June,  1831,  deposited  his  lease  with  Mr.  WU-  J^y^f^T* 

liam  Bosher,  solicitor  for  the  firm  of  Jeremiah  Bosher  &  that  application 

was  not  of  a 

Co.,  lime-burners,  as  a  security  for  a  debt  of  £64  due  from  usual  nature, 

m  •        ^  jr     1      .     ,  i_   .  /» they  were  enti- 

mm,  Marie,  to  that  nrm.  tleJ  ^  i^^^g  ^^ 

In  consequence  of  this  information,  the  plaintiffs'  soli-  ^i^^^^* 
citor,  on  the  25th  June,  1836,  wrote  a  letter  to  William  at  the  hearing. 
Rosher,  who  was  the  son  of  Jeremiah  Bosher,  in  which,  correctly  filed 
after  calling  to  his  attention  the  non-payment  of  rent  and  of  a're^rted'^ 
the  dilapidations,  he  expressed  himself  thus: — ''In  the  f^e, there be- 

*r  f  r  jng  jjq  authon- 

late  cases  of  Might  v.  Bentley,  and  Jenkins  v.  Portman,  the  ties  in  conflict 

with  it,  and  the 
decision  in  the 

reported  case  is  afterwards  reversed,  the  plaintiff  in  the  suit,  filed  on  its  authority,  is  entitled,  on 

motion,  to  have  his  bill  dismissed  without  costs. 


V. 
ROSHKR. 


8  CASES    IN    CHANCERY. 

1841.         Vice-Chancellor  and  Master  of  the  Bolls^  following  up  the 
Robinson     prmciple  of  Lucas  V.  Comerford  (1  Ves.  jun.),  held,  that 
an  equitable  mortgagee  is  liable  for  rent  and  dilapidations; 
hence,  your  father  is  considered  to  be  so  liable  in  this 
instance.^^ 

This  letter  being  ineffectual  in  procuring  either  the  deli- 
very up  of  the  lease  or  the  performance  of  the  covenants, 
the  plaintiffs'  solicitor  wrote  again  to  WilUam  Rosher,  re- 
questing him  to  furnish  the  name  or  names  of  his  father, 
to  insert  in  a  bill  in  Chancery,  and  also  to  accept  service 
of  the  subpoena.  This  produced  a  reply,  dated  the  12th 
November,  1836,  in  which  WilUam  Bosher  stated  the 
Christian  name  of  his  father  to  be  Jeremiah,  and  agreed  to 
accept  service.  He  at  the  same  time  offered  to  give  up  the 
lease,  without  prejudice  to  his  client's  claim,  to  any  person 
whom  Marie  might  authorize  to  receive  it,  on  payment  of 
j£20.     This  offer  the  plaintiffs'  solicitor  refused  to  accept. 

In  pursuance  of  these  proceedings  the  plaintiffs,  on  the 
22nd  November,  1836,  filed  their  bill  against  Jeremiah 
Rosher,  praying  a  declaration  that  he,  as  equitable  mort- 
gagee of  the  lease,  was  liable  to  the  payment  of  the  rent, 
and  to  the  performance  of  the  covenants,  and  that  he  was 
bound  to  accept,  and  that  Marie  was  bound  to  execute  to 
him,  a  legal  assignment  of  the  premises,  by  way  of  mort- 
gage ;  and  that  such  relief  might  be  decreed  accordingly. 
And  that  an  account  might  be  taken  of  the  arrears  of 
rent. 

On  the  7th  February,  1837,  William  Rosher,  without 
giving  any  notice  to  the  plaintiffs,  returned  the  lease  to 
Marie,  at  the  same  time  stating  to  Marie,  by  letter,  that 
Messrs.  Rosher  claimed  no  interest  in  the  premises,  either 
as  equitable  mortgagees,  or  otherwise. 

In  March,  1837,  Jeremiah  Rosher  filed  his  answer  to  the 
plaintiffs'  bill,  and  from  this  answer  they  were  informed, 
for  the  first  time,  that  Jeremiah  Rosher  had  ceased  to  have 
any  interest  in  the  partnership  business  of  Jeremiah  Rosher 
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&  Co.^  ever  since  March^  1830^  although  his  name  was         1841. 
retained  in  the  firm ;  that  since  that  period  the  business      r^"^'*""^ 
bad  been  carried  on  by  his  sons,  Henry.  George,  and  Ed-  «• 

ward;   that  the  lease  had  been  deposited  with  William      ''"*""• 
Rosher,  as  a  security  for  a  debt  due  to  those  individuals, 
and  not  the  defendant ;  and  that  it  had  recently  been  re- 
turned to  Marie,  as  before  stated. 

The  plaintiffs  then  amended  their  bill,  by  making  Henry, 
Greorge,  and  Edward  Bosher  defendants,  and  by  adding  to 
the  prayer  a  clause  in  the  alternative,  viz.  that  if  it  should 
appear  that  the  indenture  of  lease  no  longer  remained  in 
deposit  for  the  benefit  of  Jeremiah,  Henry,  George,  and 
Edward  Bosher,  or  any  of  them,  then  that  the  defendants 
might  be  made  answerable  to  the  plaintiffs  for  the  conti- 
nued breach  of  the  covenant  to  repair  during  the  time  they 
were  equitable  mortgagees. 

In  February,  1839,  which  was  after  issue  joined  in  the 
amended  suit,  the  case  of  Moores  v.  Choat,  overruling 
the  case  of  Flight  v.  Bentley,  was  decided,  and  a  report 
of  it  was  soon  afterwards  published  by  Mr.  Simons  {a). 

In  September  and  November,  1839,  which  was  after 
the  publication  of  Mr.  Simons'  report,  the  plaintiffs  in  the 
present  cause  entered  into  evidence. 

The  questions  at  the  hearing  were  two : — First,  whether 
the  case  of  Moores  v.  Choat  was  rightly  decided.  Secondly, 
if  it  was,  whether  the  plaintiffs  wete  not  entitled  to  the 
costs  of  this  suit,  notwithstanding  they  had  entered  into 
evidence  since  the  publication  of  the  report  of  Moores  v. 
Choat. 

Mr.  Swansion  and  Mr.  Lloyd,  for  the  plaintiffs,  said,  that 
this  case  was  similar  in  its  circumstances  to  that  of  Flight 
V.  Bentley  (b),  which  was  decided  on  the  principles  laid 
down  by  Lord  Thurlow  in  Lucas  v.  Comerford  (c).    The 

(a)  See  8  Sim.  508.  (h)  7  Sim.  149. 

(c)  3  Bm.  C.  C.  166;  1  Ve«.  jun.  235. 
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1841.  authority  of  the  latter  case  is  expressly  recognised  by 
the  Vice-Chancellor  of  England  in  Moores  v.  Choat,  and 
it  cannot  be  contended  that  between  Flight  v.  Bentley 
and  Lucas  t.  Comerford^  there  is  any  substantial  dif- 
ference. It  follows^  therefore^  that  Moores  v.  Choat  can- 
not be  supported.  \The  Vice-Chancellor. — ^A  person  in 
possession  of  leaseholds  may  so  conduct  himself  as  to 
preclude  himself  from  saying  to  the  landlord  that  he  is 
not  an  assignee.  Lucas  v.  Comerford  may  have  been  that 
case.  If  sOj  it  would  not  afford  authority  for  the  broader 
ground  taken  in  Fl^ht  y.  Bentley.']  There  is  nothing  in 
the  judgment  of  Lord  TTiurlow  to  shew  that  he  decided  on 
the  ground  of  the  defendant's  possession.  His  decree  is 
founded  on  the  circumstance^  that  Comerford  had  an 
equitable  assignment.  Was  that  assignment  constituted 
by  the  possession  of  rents  and  profits^  or  the  deposit  of 
the  lease  ?  The  mere  circumstance  of  the  party  being  in 
possession  of  the  rents  and  profits  could  give  him  no 
rights  unless  he  had  a  specific  lien  upon  them.  His  pos- 
session being  independent  of  the  landlord^  he  could  not 
be  considered  a  depositary  of  the  lease  by  virtue  of  an 
equitable  assignment.  If  so,  and  if  Lord  Tkurhne^s  judg- 
ment does  not  proceed  on  that  ground,  it  cannot  be  made 
a  ground  of  distinction  between  the  two  cases.  Neither 
is  there  any  reason  to  suppose  that  Lord  Thurlou/s  judg- 
ment was  materiaUy  influenced  by  the  submission  of  the 
defendant  to  perform  some  of  the  covenants  in  the  lease. 
It  is  submitted,  therefore,  that  the  point  must  be  decided 
on  the  principles  upon  which  his  Lordship  did,  in  truth, 
proceed,  namely,  that  a  party  having  taken  the  benefit  of 
a  lease  must  be  held  bound  by  all  the  burdens  of  it. 

Mr.  Wood  and  Mr.  James  Parker j  contra,  were  stopped 
by  the  Court. 

The  Yice-Chancellob. — ^The  question  is,  whether,  when 
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an  equitable  interest  has  been  acquired  in  leasehold  pro- 
perty by  a  contract  in  the  nature  of  an  assignment^ 
the  landlord  has  a  rights  without  more^  to  proceed  in  this 
Court  against  the  assignee^  as  if  he  were  his  tenant.  I 
am  not  aware  of  any  principle  of  this  Court  which  enables 
him  to  do  this.  In  the  present  case^  there  is  no  circum- 
stance either  of  conduct  or  contract^  as  between  the  owner 
of  the  fee  and  the  party  having  the  equitable  interest  in 
the  lease^  which  could  give  the  former  a  right  to  hold 
the  latter  liable  to  him  in  respect  of  the  covenants  in  the 
lease.  One  may  certainly  imagine  a  case^  in  which  a  party 
having  the  equitable  interest  in  a  lease  may  so  conduct 
himself  as  to  raise  an  equity  against  him^  as  between  him- 
self and  the  landlord.  But  that  is  not  so  here.  This  view 
being  taken  by  The  Vice-chancellor  of  England  in  a  case 
very  similar  to  the  present^  and  my  impression  being  in 
accordance  with  his,  I  am  of  opinion  that  the  bill  must 
be  dismissed. 


The  plaintiffs'  counsel  then  contended,  that,  considering 
the  state  of  the  authorities  when  the  bill  was  filed,  it  must 
be  dismissed  without  costs.  \The  Vice-Chancellor, — The 
difficulty  I  feel  is,  that  the  plaintiffs  have  gone  into  evi- 
dence. Could  they  not  have  sustained  an  interlocutory 
motion  to  stay  proceedings  ?  There  is  a  case  in  Coop  (a), 
where,  in  the  middle  of  the  cause,  Lord  Thiurlow  dismissed 
the  bill,  without  costs,  on  the  application  of  the  plaintiffs. 
And  in  Van  Sandau  v.  Moore  (b).  Lord  Eldon  did  not  dis- 
pute the  correctness  of  the  decision.]  Those  cases  stand 
almost  alone.  It  must  be  admitted,  however,  that  in 
Brouffhton  v.  Laskmer  (c),  where  the  bill  was  filed  by  an  ad- 
ministrator, it  not  being  known  there  was  a  will,  and  after- 
wards the  will  was  found.  Lord  Cottenham  dismissed  the 
plaintiff's  bill,  on  his  application,  without  costs. 

(a)  Knox  v.  Brmim,  1  Cox,  359;  2  Bro.C.C.  186. 
(6)  1  Ruas.  466.  (c)  Not  reported 
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1841.  For  the  defendants  it  was  contended,  that,  even  if 

^^][J^J^     Maores  v.  Ckoat  had  never  been  decided,  the  other  cases 
«•  did  not  authorize  the  plaintiffs  to  come  into  equity  ]  for 

that,  here,  the  depositaries  had  not,  as  in  those  cases,  in- 
sisted on  their  rights  as  against  the  landlord,  by  refusing 
to  deliver  up  the  lease  or  otherwise ;  that,  in  fact,  the  lease 
was  not  in  their  possession  when  the  bill  was  filed,  and 
that  the  bill  did  not  charge  any  application  to  have  the 
lease  delivered  up,  or  pray  any  relief  on  that  head.  They 
also  commented  on  the  fact  of  the  plaintiff  having  entered 
into  evidence  since  the  decision  in  Moorea  v.  Choat. 

The  Vice-Chancellor. — As  to  the  costs  incurred  be- 
fore the  decision  in  Moores  v.  Choat,  I  have  not  the  least 
doubt  in  holding  that  each  party  must  pay  his  own  costs. 
The  difficulty  which  I  have  felt  is  as  to  the  costs  of  the  suit 
incurred  since,  namely,  the  costs  of  taking  the  evidence ; 
and  I  have  been  considering,  whether  the  plaintiffs  were  not 
to  blame  in  not  making  an  application  to  the  Court,  with 
a  view  of  saving  expense  by  dismissing  the  bill :  but  upon 
the  whole,  considering  that  such  an  application  is  not  of  a 
usual  nature — ^that  the  two  decisions  of  Flight  v.  Bentley, 
and  Moores  v.  Choat,  were  by  the  same  Judge,  and  that  the 
same  point  had  not  come  before  any  other  Judge,  I  have 
arrived  at  the  conclusion  that  the  plaintiffs  were  not  suffi- 
ciently to  blame  to  induce  me  to  make  any  distinction  as 
to  the  costs.  Therefore,  though  not  without  some  diffi- 
-culty,  I  am  of  opinion,  that  the  bill  ought  to  be  dismissed 
without  costs. 

Decree  accordingly. 
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1841. 

HOFKINSON  V.  BaGSTER. 

TNov,  5th, 
HE  bill  was  filed  by  the  plaintiffs  on  behalf  of  them-  Under  the  Tuuai 

selves  and  all  other  the  creditors  of   John  Prosser,   an  dfto«' 8uit,^the 
army   accoutrement   maker,   deceased,   against   William  ^^ter  allowed 

•^  J  J    -o  an  interrogatory 

Bagster  and  Mary  his  wife^  who  was  the  daughter  and  ad-  to  be  exhibited 
ministratrix  of  Pressor^  and   against  John  Prosser^  his  Uonofthead.* 
eldest  son  and  heir-at-law.     The  bill  prayed  the  usual  ac-  "hi^was^ 
counts  and  the  usual  relief  against  the  real  and  personal  ycry  special 

°  ^  termsy  oontain- 

estate  of  the  intestate.  inglnqmriesnot 

The  defendants,  Bagster  and  wife,  by  their  answer,  ad-  the  pleadings, 
mitted  that  assets  had  come  to  their  hands,  but  to  an  "hJ^"^*^ 
amount  by  no  means  sufficient  to  pay  the  testator's  debts,  no*  received, 

•^  .  «ad  why  the 

In  one  of  the  schedules  to  their  answer,  they  professed  to  lame  had  not 
give  an  account   of  the  personal  estate  of  the  intestate  xhe  interroga- 
converted  into  money  since  the  testator's  death,  and  not  {°J^J**  ^*^' 
come  to  their  hands.    This  they  stated  to  consist  of  a 
leasehold  house  and  premises.  No.  9,  Charing  Cross,  (where 
the  trade  had  been  carried  on),  the  lease  of  which  had 
been  deposited  by  the  intestate  with  Messrs.  Cocks  &  Co., 
bankers,  as  a  collateral  security  for  what  remained  due  to 
them  on  the  intestate's  promissory  note  for  £1000.  These 
premises  were  stated  in  the  schedule  to  have  been  sold  and 
assigned  by  the  defendants,  the  Bagsters,  and  Cocks  & 
Co.,  to  the  defendant,  John  Prosser,  for  £250,  which  sum 
was  paid  over  to  Cocks  &  Co.  in  discharge  of  their  debt. 
The  defendants,  Bagster  and  wife,  declared  their  belief 
that  £250  was  the  full  value  of  that  property.     They  also, 
in  another  part  of  their  answer,  accounted  for  the  stock, 
fixtures,  and  utensils  of  the  trade,  which  was,  after  the 
intestate's  decease,  carried   on  by  the  defendant   John 
Prosser. 

No  amendment  was  made  to  the  bill  in  consequence  of 
the  above  statement;  but  the  cause  came  on  for  hearing 
and  a  decree  was  made,  directing  the  Master  to  take  the 
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1841.         usual  accounts  of  the  personalty^  to  sell  the  leaseholds^  and 

HoPKiNsoN     ^  *PP^y  ^^®  personalty  and  the  produce  of  the  leaseholds 

_    ^'  in  payment  of  the  debts,  in  a  course  of  administration : 

Baostbr.  ,   .  , 

and  in  case  that  fund  was  insufficient  for  such  purpose, 
then  the  Master  was  to  inquire  as  to  the  real  estates,  &c. 

Four  interrogatories  were  exhibited  in  the  Master's  office 
by  the  plaintiffs  for  the  examination  of  the  defendants  Bag- 
ster  and  wife;  three  of  these  were  in  the  usual  form  :  the 
fourth  contained  inquiries  whether  the  intestate  was  not  in 
his  lifetime,  and  at  the  time  of  his  decease,  possessed  of, 
or  entitled  to,  a  leasehold  messuage,  &c..  No.  9,  at  Charing 
Cross?  Whether  he  did  not  for  many  years  carry,  and  up 
to  his  death  carry,  on  the  business  of  an  army  accoutre- 
ment maker  on  the  same  premises,  and  whether  the  defend- 
ant,  John  Prosser,  had  not  since,  or  from  some  and  what 
time,  carried  on  the  business  on  the  same  premises?  Whe- 
ther the  defendants,  Bagster  and  wife,  had  not  sold  and 
disposed  of  the  same  premises,  with  the  good-wiU,  to  John 
Prosser;  and  whether  they  had  not  left  in  his  hands  the 
stock  in  trade  of  the  intestate,  and  also  the  fixtures  and 
utensils  of  trade,  and  of  what  value  the  same  were  ?  Ako, 
whether  the  same  defendants  had  ever,  and  when,  received 
any  and  what  sum  or  sums,  from  John  Prosser,  in  respect 
thereof,  and  if  not,  why  not  ?  And  whether  John  Prosser 
had  not  had  the  use  and  disposal  of  the  same,  or  what  had 
become  thereof?  And  what  had  become  of  the  intestate's 
plate  and  wines,  and  if  sold,  when,  and  to  whom,  &c.,  and 
what  had  become  of  the  produce,  and  if  not  sold  or  dis- 
posed of,  why  not? 

The  Master  having  certified  that  he  had  allowed  these 
interrogatories,  an  exception  was  taken  to  his  certificate, 
alleging  generally  that  he  ought  not  to  have  allowed  such 
interrogatories. 

Mr.  Cooper  and  Mr.  Chapman  Barber^  for  the  exception, 
contended,  that  the  Master  had  exceeded  his  functions 
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in  allowing  the  fourth  interrogatory,  which  went  to  charge 
the  administratrix  and  her  husband  with  what,  but  for 
their  wilful  default,  they  might  have  received.  In  support 
of  this  argument,  and  also  as  an  authority  for  the  general 
form  in  which  the  exception  had  been  takeuj  they  cited 
Moore  v.  Longford  (a). 

Mr.  Spence  and  Mr.  Campbell^  cowtrh,  upon  the  point 
of  form*  cited  Cotham  y.  West  (&),  and  Gompertz  y.  Best  (c), 
contending  that  the  former  of  these  cases  was  at  variance 
with  Moore  y.  Longford.  [The  Vice-chancellor  said,  that 
he  thought  the  two  cases  might  stand  together,  and  added, 
after  mentioning  Pearson  y.  Knapp  (J),  Hoare  y.  Johnn 
ston  (e),  and  Woods  v.  Woods  (/),  that  he  was  disposed  to 
follow  Moore  v.  Longford,  not  only  on  the  point  of  form, 
but  on  the  other  point.]  As  to  the  other  point,  this  case 
differs  firom  that  where  the  Master  is  directed  simply  to 
take  the  accounts  of  an  administrator.  Here  he  was  di- 
rected to  see  whether  any  part  of  the  personal  estate  was 
insufficient  before  he  proceeded  to  a  sale  of  the  real  estate. 
It  was  therefore  competent  to  him  to  put  the  interroga- 
tory, more  especially  as  an  inquiry  as  to  wilful  default 
could  not  afterwards  be  had  on  further  directions:  Garland 
Y.  lAttlewood  {g).  In  Bidden  v.  Forster  (A),  it  is  laid  down, 
that  the  Master  has  full  authority,  under  the  general  direc- 
tion in  the  decree,  to  examine  a  party  on  firesh  interroga- 
tories. 

The  Vice-Chancellob  said,  that,  in  his  opinion,  the 
Master,  in  allowing  the  fourth  interrogatory,  had,  to  a 
certain  extent,  exceeded  his  functions ;  and  therefore  the 
exception  to  that  interrogatory  must  be  allowed.     His 

(a)  6  Sim.  323.  {e)  4  Myl.  &  C.  127. 

(6)  1  Beav.  380.  {/)  9  Sim.  197. 

(c)  1  Y.  &  C.  114.  (y)  1  Beftv.  527. 

(d)  1  Myl.  &  K.  312.  (h)  }  S.  &  S.  335. 
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HOPKINBON 
V, 

Baostkb. 


Honor^  however^  did  not  think  it  incumbent  on  the 
Court  to  say  in  what  particular  respects  the  interrogatory 
was  wrong ;  and  he  desired  to  have  it  understood^  that^  in 
his  opinion^  it  was  competent  to  the  Master^  if  he  thought 
fit^  to  allow  further  interrogatories  for  the  examination  of 
the  defendants^  which  might  contain  some  portion  of  the 
matter  included  in  the  fourth  interrogatory. 

Exception  allowed. 


Nov.  6th,  Sth, 
12th. 

Early  in  1818, 
ce»tuiquetru$i, 
with  power  of 
directing  the 
▼ariation  of  the 
trust  secarities, 


Broadhurst  V.  Balguy. 


stock  then 
standing  in  the 

and  invest  it  in 
the  £3  per 


1  HE  object  of  the  bill  was  to  charge  a  trustee  with  the 
loss  of  the  trust  fund,  occasioned  by  his  co-trustee,  under 
the  following  circumstances  : — 

On  the  marriage  of  the  plaintiff,  John  Broadhurst,  with 
iSo  was  onc'of  Catherine  Hurt,  a  sum  of  £3000  Navy  £5  per  cent.  Annui- 
•di^Sf^t**^    ties  was  transferred  into  the  joint  names  of  the  defendants, 

Francis  Hurt,  the  brother  of  Catherine  Hurt,  and  Bryan 

Thomas  Balguy ;  and  by  an  indenture,  dated  the  1st  of 

November,  1815,  and  made  between  the  plaintiff  of  the 

cents,  tn  April  gpg^  p^rt,  Catherine  Hurt  of  the  second  part,   and  the 

of  the  same  r      f  r       ^ 

year,  the  trus-  defendants  of  the  third  part,  being  the  marriage  settle- 
sold' out  the  '  ment,  it  was  agreed  that  the  said  sum  of  stock,  as  also 
S^ra^yr*'''  a  8^°i  o^  £17,000  Navy  £5  per  cent.  Annuities,  belong. 

and  soon  after- 
wards H.,  at  the  request  of  B.,  joined  in  a  cheque  on  the  bankers  who  acted  in  the  sale, 
requesting  them  to  pay  the  amount  to  themselves  or  bearer.  In  the  letter  of  B.  requesting  H. 
to  sign  the  cheque,  he  stated,  as  a  reason  for  expedition,  that  the  money  was  to  be  paid  on 
Thursday  to  the  gentleman  to  whom  it  woe  engaged.  B.  afterwards  applied  the  money  to  his 
own  use.  On  a  bill  filed  in  1838,  by  the  eettui  qve  trust,  to  compel  H.  to  replace  the  money  : — 
Held,  that  H.  was  prinUi  facie  liable;  for  that  neitlier  of  the  trustees  contemplated  an  iuTestment 

Pursuant  to  the  direction  of  the  plainti£f;  and  even  if  H.  bad  so  contemplated,  the  course  taken  by 
im  was  not  required  by  necessity  or  convenience.  But,  inasmuch  as  it  was  proved  that  the 
plaintiff  knew  before  1820  that  the  stock  had  been  sold  out,  and  that  he,  in  several  subsequent 
snooessiTe  years,  received  accounts  from  B.,  who  was  his  agent  and  also  his  debtor,  in  which 
were  contained  entries  for  interest  on  stock  appearing  clearly  to  be  the  fimd  in  question,  which 
entries  were  irregular  in  amount  and  dates;  and  inasmuch  as,  notwithstanding  these  circum- 
stances, no  communication  on  the  subject  appeared  to  have  been  made  from  the  plaintiff  to  H., 
who  was  his  brother-in-law,  from  April,  1818,  to  November,  1837,  which  was  shortly  previous 
to  B.'s  bankruptcy,  the  Court  directed  inquiries  to  be  made  with  a  view  to  ascertain  whether 
and  when  first  the  plaintiff  had  notice  of  the  breach  of  trust. 


CASES    IN    CHAKCERY.  17 

ing  to  the  plaintifP^  should  be  held  by  the  defendants,         1841. 
upon  trust,  that   they  and   the  survivor  of  them,    &c,,    broaohumt 
should  permit  the   plaintiff  and  his   assigns,  from  time  *- 

to  time,  during  the  joint  lives  of  himself  and  his  in- 
tended wife,  to  receive  and  take  the  interest,  dividends, 
and  annual  produce  of  the  trust  funds,  for  his  and  their 
own  use  and  benefit ;  and,  in  case  he  should  die  in  the  life- 
time of  his  intended  wife,  then  in  trust  that  they  should 
permit  her  and  her  assigns  to  receive  and  take  such  inter- 
est, &c.,  during  her  life,  for  her  and  their  own  use  and 
benefit ;  and,  after  the  decease  of  the  survivor  of  them, 
the  said  plaintiff  and  his  intended  wife,  then  upon  trust 
that  the  said  trustees^  and  the  survivor  of  them,  &c.,  should 
stand  possessed  of  the  said  trust  funds,  in  trust,  in  case 
there  should  be  but  one  child  of  the  marriage,  for  such 
one  child,  to  be  a  vested  interest  in  him  or  her,  at  such 
time  as  the  plaintiff  should  by  deed  or  will  appoint,  and,  in 
default  of  such  appointment,  to  be  vested  in  him  or  her, 
at  his  or  her  age  of  twenty-one  years ;  and,  if  there  should 
be  more  than  one  child  of  the  marriage,  upon  such  trusts 
as  in  the  said  indenture  were  mentioned;  and,  it  was 
thereby  agreed  and  declared,  that  it  should  be  lawful  for 
the  said  trustees,  and  the  survivors  of  them,  his  executors, 
administrators,  and  assigns,  at  any  time  or  times  after  such 
intended  marriage,  with  the  consent  and  direction  of  the 
plaintiff  and  his  intended  wife,  during  their  joint  lives,  and 
of  the  survivor  of  them,  during  his  or  her  life,  to  be  testi- 
fied by  some  note  or  writing  under  their,  his,  or  her  bands, 
to  sell,  transfer,  and  dispose  of  all  or  any  of  the  stocks  or 
funds,  which,  for  the  time  being,  should  be  vested  in  them 
by  virtue  of  the  said  indenture,  upon  any  of  the  said 
trusts,  and,  with  such  consent  and  direction  as  aforesaid,  to 
lay  out  and  invest  the  principal  monies  to  arise  by  such 
sale^  transfer,  or  disposition,  in  the  names  or  name  of  the 
said  trustees,  in  the  purchase  of  a  competent  share  of  the 
VOL.  r.  c  N.  c.  c. 
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Parliamentary  stocks  or  public  funds  of  Great  Britain, 
or  upon  Government  or  real  securities  in  England,  and 
sliould  stand  possessed  of  such  new  or  other  stocks,  funds, 
and  securities,  upon  the  same  trusts  as  had  been  declared 
of  the  original  trust  funds. 

The  marriage  took  effect,  and  the  wife  died  in  Septem- 
ber, 1816,  leaving  one  child  only,  namely,  the  defendant, 
John  Broadhurst,  junior,  who  attained  his  age  of  twenty- 
one  on  the  2l8t  of  August,  1837.  The  plaintiff,  who  was 
not  provided  for  by  the  settlement  in  the  event  of  his  sur- 
viving his  wife,  took  out  administration  to  her  effects,  and 
thereby  entitled  himself,  by  implication,  to  a  life  interest 
in  the  £8000  stock. 

It  appears  by  the  admissions  in  the  causey  that  the  plain- 
tiff received  the  dividends  on  the  £8000  Navy  £5  per  Cents, 
to  the  year  1818.  On  the  5th  of  January,  in  that  year,  he 
sent  a  letter  to  Balguy,  in  these  terms : — 

**  Dear  Bryan, — Having  determined  to  vest  the  money, 
now  in  the  £5  per  Cents,  in  the  £3  per  Cents.,  I  could  wish 
you  and  Hurt  to  execute  a  power  of  attorney  immediately, 
so  that  the  transfer  may  be  effected  before  the  dividends 
about  to  be  paid  are  paid.     In  haste,  ever  yours, 

"  J.  Broadhurst." 

On  the  12th  April,  1818,  Hurt  and  Balguy  executed  a 
power  of  attorney  for  the  sale  of  the  £3000  stock,  and  on 
the  14th  of  that  month  Balguy  wrote  a  letter  to  his  bankers, 
Messrs.  Samuel  Smith  &  Co.,  of  Derby,  directing  them  to 
sell  out  the  stock.  On  the  18th  of  that  month.  Smith  & 
Co.  informed  Balguy,  by  letter,  that  they  had  sold  out  the 
stock,  producing  3216/.  I5s,  3d.  sterling,  and  they  request- 
ed Balguy  to  furnish  them  with  an  order  from  Mr.  Hurt 
as  well  as  himself,  when  he  wished  the  amount  to  be  dis- 
posed of. 

On  the  20th  April,  1818,  Balguy  wrote  to  Hurt  as 
follows: — 
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**  My  dear  Sir, — ^The  stock  which  stood  in  our  naiMA        1841. 
in  the  Naty  £5  per  Cents,  has  been  sold  out,  and  produced   ^^^^^ 
the  sum  of  which  I  have  drawn  the  cheque  on  the  other  <^- 

side.  The  broker^s  certificate  is  in  toy  possession,  from 
which  I  find  Messrs.  Smiths'  account  to  be  correct.  Be 
good  enough  to  sign  the  cheque,  and  return  it  to  me  at 
your  earliest  convenience,  as  the  money  is  to  be  paid  on 
Thursday  to  the  gentleman  to  whom  it  is  engaged,  I  am, 
&c.,  "  B.  T.  Balguy.^' 

On  the  day  following  the  date  of  this  letter.  Hurt  and 
Balguy  drew  a  cheque  upon  Samuel  SmiUi  &  Co.,  in  the 
following  form: — 

"Messrs.  Samuel  Smith  &  Co.,  bankers,  Derby, — ^Pay 
to  ourselves,  or  bearer.  Three  thousand  two  hundred  and 
sixteen  pounds  fifteen  shillings  and  three  pence,  being  the 
produce  arising  from  the  sale  of  stock  (after  deducting 
bankers'  and  broker's  commission  and  postages)  lately 
standing  in  our  names  in  the  Navy  £5  per  Cents. 

''  Francis  Hurt.    B.  T  Balguy." 

This  cheque  was  afterwards  delivered  by  Balguy,  or  his 
agents,  to  Smith  &  Co.,  who  afterwards  paid  the^before-men- 
tioned  sum  of  3216/.  15«.  ^d,  to  or  on  account  of  Balguy, 
by  virtue  of  four  cheques  or  orders,  dated,  respectively, 
the  21st,  23rd,  25th,  and  30th  April,  1818.  The  last  order, 
which  was  for  £700,  contained  a  direction  to  the  bankers 
to  place  part  of  it,  namely,  i£500,  to  the  account  of  the 
plaintiff  with  Messrs.  Smith,  Payne  &  Smith  of  London. 

It  appeared  that  Balguy  was  the  friend  and  professional 
adviser,  and  the  agent  and  receiver  of  rents,  of  the  plain- 
tiff, and  transacted  business  for  many  years,  not  only  on 
the  plaintiff's  own  account,  but  also  for  the  plaintiff,  as 
committee  of  his  brother,  who  was  a  lunatic.  In  the 
course  of  these  transactions  accounts  were  rendered  by 
Balguy  to  the  plaintiff  at  the  following  times,  namely. 
Account  A.,  in  June,  1820;  Account  B.,  in  February,  1822; 

c2 
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1841.        Account  C.^  in  March,  1829;  and  Account  D.,  in  January, 
B    ADHURST    1^2*     These  accounts,  soon  after  they  had  been  received 
t'-  by  the  plaintiff,  were  returned  by  him  to  Balguy.     The 

Allowing   items  appeared  in  different  parts  of  the  ac- 
counts : — 

In  Account  A., 

£    s.  d, 

1819— May  10.  To  half  a  year's  interest  on  £3200  produce 

of  stock  sold  out  on  the  20th  April,  1812, 
To  ditto,  due  20th  Sept.  .         .         . 

1820 — May        To  half  a  year's  interest  on  stock 

In  Account  B., 

1820 — Dec.         Half  a  year's  interest  on  stock 
1821 — Dec.         One  year's  interest  on  stock 
1822 — Dec.  30.  To  one  year's  interest  on  stock 
1823 — Dec.         To  one  year's  interest  on  stock 
1824 — Dec.  31.  To  one  year's  interest  on  stock 
1825 — Dec.  31.  To  ditto,  a  year's  interest  on  stock 

In  Account  C, 

1826 — Dec.  31.  To  interest  on  stock         .... 
1828 — Feb.  10.  To  cash,  a  year's  interest  on  stock 
1829 — Feb.         To  one  year's  interest  on  stock- 
In  Account  D., 

1828 — Dec.  25.  To  one  year's  interest  on  stock 
1829~Dec.  26.  To  dividends  now  due      .... 
1830 — Dec.        To  dividends  now  due 

In  April,  1828,  the  plaintiff  sent  a  letter  to  Balguy,  in 
which,  after  stating  that  he  was  in  want  of  money,  and 
complaining  of  some  alleged  inaccuracies  in  the  accounts, 
he  used  the  following  expressions : — "  A  farm  of  60  acres, 
of  Lord  Chesterfield,  at  Baylstone,  has  been  offered  me. 
It  would  be  a  pity  not  to  lay  this  to  the  estate  if  it  can  be 
bought  with  the  money;  and  I  should  suppose  you  and  Mr. 
Hurt  would  not  object  to  part  of  my  wife? 8  fortune^  or  the 
whole,  if  necessary,  being  invested  in  the  purchase.  Is 
there  no  money  whatever  remaining  of  funded  property  in 
Mr.  Hurt's  hands?'' 
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In  answer  to  this  letter  Balguy  wrote  a  letter,  dated  the  1841. 
28th  April,  1828,  which  contained  the  following  passage : —  Broadhurst 
"  It  will  certainly  be  very  desirable  to  purchase  the  farm  «  *• 
at  Baylstone,  and  I  have  no  doubt  Mr.  Hurt  will  consent 
to  the  money  being  lent  you,  but  as  it  is  now  out  on  mort- 
gage, I  think  he  will  expect  to  have  the  same  security;  but 
on  this  point  I  will  write  to  you  as  soon  as  you  have  deter- 
mined any  thing  in  regard  to  the  purchase.  I  am  not 
aware  that  there  is  a  shilling  trust  money,  indeed,  if  there 
had,  I  should  apprehend  there  would  have  been  no  occa- 
sion to  borrow  any  part  of  Mrs.  Edgeworth's  fortune,  which 
you  did  upon  a  former  occasion.  If  Mrs.  Edgeworth  has 
other  money  which  she  could  let  you  have,  would  it  not  be 
better  that  the  farm  should  be  purchased  with  what  will 
ultimately  be  yours;  in  which  case  it  might  be  conveyed  to 
the  same  uses  to  which  the  estates  adjoining  are  liable 
imder  your  father's  will,  rather  than  to  purchase  it  with 
your  trust  monies,  which,  if  not  sufficient  for  the  purpose, 
will  create  some  difficulty  ?'' 

In  the  year  1830  the  plaintiff  ceased  to  employ  Balguy  in 
any  capacity,  and  from  that  time  all  intercourse  between 
them  ceased. 

In  January,  1888,  Balguy  became  bankrupt;  and  on 
the  31st  of  that  month  the  present  bill  was  filed,  for  the 
purpose  of  compelling  Hurt  to  replace  so  much  stock 
in  the  £S  per  Cents,  as  could  have  been  purchased  with 
3216/.  15*.  3rf.  on  the  22nd  April,  1818;  the  biU  alleging, 
that  the  plaintiff  had  no  suspicion  that  the  proceeds  of  the 
stock  had  not  been  invested  in  the  £3  per  cent.  Bank  An- 
nuities until  on  or  about  the  21st  August,  1837,  when 
his  son  came  of  age,  and  it  became  necessary  to  enter  into 
some  family  arrangements. 

The  principal  ground  of  defence  on  the  part  of  Hurt  was, 
that  the  plaintiff  must  have  known  that  Balguy  had  not 
invested  the  money  pursuant  to  his  directions,  and  that  he 
must  have  tacitly  assented  to  Balguy's  borrowing  the  money 
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1641.        for  his  own  purposes.    No  express  evidence^  however^  was 
J^    7^         adduced  on  this  head^  and  Balguy^  not  having  obtained  his 
V.  certificate  at  the  time  of  taking  the  evidence^  was  not  exa- 

mined. 

Mr.  WUcoch  and  Mr.  Prendergast,  for  the  plaintiff. — ^By 
signing  the  joint  cheque  of  the  21st  April,  1818,  Hurt  put 
out  of  his  power  that  fund  which  had  been  committed  to  the 
joint  care  of  him  and  Balguy,  and  in  so  doing  committed 
a  plain  breach  of  trust.  But  it  will  be  said,  that,  in  the 
accounts  rendered  by  Balguy  to  the  plaintiff,  there  was 
that  which  ought  to  have  put  the  plaintiff  on  inquiry,  more 
especially  as  Balguy  was  the  plaintiffs  agent.  The  ac- 
counts were  not  the  only  communications  between  the 
parties,  for  there  is  a  letter  of  Balguy's,  in  which  he  ex- 
pressly states  the  money  to  be  out  on  mortgage.  But, 
judging  from  the  accounts,  the  plaintiff  appears  to  have 
been  a  creditor  of  Balguy,  to  the  extent  of  about  iE2000, 
when  Balguy  drew  the  cheque.  K  Balguy  had  been  a 
mere  trustee,  and  it  were  shewn  that  he  was  peculiarly 
pressed  for  money  at  that  time,  or  in  a  situation  to  require 
accommodation,  there  might  be  some  ground  for  suspect- 
ing that  the  plaintiff  had  made  some  arrangement  for  the 
abuse  of  the  trust  fund,  in  order  to  get  payment  of  his 
debts.  But,  instead  of  that,  Balguy  pays  his  other  debts 
with  the  money.  Besides,  the  entries  in  the  accounts  are 
calculated  to  mislead,  and  not  to  inform  the  plaintiff.  The 
first  entry  of  interest  is  in  May,  1819,  instead  of  20th  Sep- 
tember, 1818,  and  relates  to  stock  apparently  sold  out  in 
April,  1812,  Again,  both  that  and  the  other  items  are 
calculated  at  <£5  per  cent.,  instead  of  £3  per  cent. ;  they 
are  mixed  up  with  a  great  variety  of  other  items  in  ac- 
counts relating  principally  to  the  estate  of  the  lunatic; 
they  are  inserted  at  different  periods  in  different  years,  so 
that  Balguy  gets  several  months'  interest,  and  in  1827  no 
entries  whatever  are  made.  Can  it  be  said,  under  these 
circumstances,  that  the  plaintiff  knew  of  the  misappro^ 
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priation  ?   If  Hurt  is  not  chai^eable;  it  must  be  either  that         1841. 
the  plaintiff  knew  every  things  or  that  he  did  something,    broId«uii8t 
Adams  y.  Clifton  (a).    AU  that  he  did  was  to  give  the  an-  v. 

thority  of  the  5th  January.  If  any  agreement  to  lend  the 
money  could  be  implied^  Hurt  would  not  be  responsible. 
But  that  was  the  only  license  ^ven  before  the  sale  of  the 
stock,  either  to  Balguy  or  to  Hurt. 

Mr.  James  Russell  and  Mr.  G.  L.  Russell,  for  John 
Broadhurst,  the  younger. 

Mr.  Cooper  and  Mr.  Wigram,  for  the  defendant  Hurt. — 
It  appears  that  Balguy  was  the  solicitor,  agents  land  stew- 
ard, receiver,  and  confidential  friend  of  the  plaintiff;  and 
the  confidence  placed  in  him  has  been  abused.  The  plain- 
tiff, finding  it  has  been  abused,  resorts  to  the  course  of 
coming  against  an  innocent  party,  who  was  admitted  to  be 
ignorant  of  all  the  transactions,  and  whose  only  fault  is, 
that  he  has  placed  the  same  reliance  on  Balguy  that  the 
plaintiff  has  for  twenty  years.  The  defendant  Hurt  may, 
no  doubt,  be  compelled  to  make  good  this  loss ;  but  if  so, 
it  must  be  by  the  rules  of  thijB  Court,  which,  though  some- 
times useful,  would  be  in  this  case  most  oppressively  applied. 
The  general  rule  is  not  disputed,  that  where  there  are 
several  trustees,  and  the  fund  is  permitted  to  go  into  the 
hands  of  one  for  the  purpose  of  re^investment,  the  others 
are  bound  to  ascertain  that  the  re-investment  has  taken 
place,  and,  if  they  omit  to  do  so,  they  may  be  made  liable 
for  the  acts  of  their  co-trustee.  Brice  v.  Stokes  {b)  con- 
tains the  principle,  and  Booth  v.  Booth  {c)  collects  the 
authorities  on  this  head.  But  those  cases  also  contain 
the  qualification  of  the  general  doctrine,  namely,  that  no 
cestui  que  trusty  who  is  acquainted  with  the  misapplication, 
and  lies  by  for  years  without  taking  steps  against  the 

(a)  1  Russ.  297.  (h)  11  Ves.  319. 

(r)  1  Beav.  125;  and  sec  Moses  v.  Levly  3  Y.&  C.  359. 
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1841.        partji  is  entitled  to  the  benefit  of  the  role.    That  qualifi- 

Bkoadhuut    ^^io^  must  be  applied  here.     But  the  circumstances  of 

_   *•  this  case  authorize  a  still  further  qualification.   This  is  not 

Balout. 

the  case  of  an  express  trusty  or  of  a  bill  for  a  legacy^  for 
which  it  may  be  admitted  that  the  bill  may  be  brought 
after  nineteen  years ;  but  it  is  a  case  of  a  mere  personal 
claim  against  one  trustee  for  the  default  of  the  other;  and 
in  such  case  it  is  submitted,  that  the  doctrine  of  laches 
applies.  The  two  points  therefore  to  be  considered  are 
those  of  acquiescence  and  laches. 

First,  as  to  acquiescence.  The  bill  contains  a  statement, 
that  the  plaintiff  believed  the  dividends  were  the  dividends 
of  stock  produced  by  the  sale  of  the  £3000,  Navy  £5  per 
Cents.  But  it  is  impossible  he  could  have  thought  that.  He 
was  of  mature  age,  and  well  acquainted  with  business.  Why 
should  he  conceive  that  the  dividends  in  Consols  would  be 
greater  than  the  dividends  of  £5  per  Cents.  ?  The  only  au- 
thority he  gave  was  to  invest  in  Consols.  He  appears  to  have 
received  £160  to  the  end  of  1823,  and  afterwards  £128; 
and  the  bill  alleges,  that  he  believed  that  the  £128  was 
either  dividends  of  the  Navy  £5  per  Cents.,  or  the  con- 
verted stock ;  but,  in  1824,  what  public  ftmd  produced  £4 
per  cent?  It  is  impossible  to  come  to  any  other  conclusion 
than  that  the  plaintiff  permitted  Balguy  to  hold  the  money, 
giving  him  interest.  It  is  not  necessary  to  represent  to 
the  Court,  that  an  express  agreement  took  place  for  this 
purpose.  If  the  plaintiff  was  apprized  of  the  fact,  that 
Balguy  was  retaining  the  money,  that  is  acquiescence : 
Walker  v.  Symonds  (a).  And  it  is  not  too  much  to  infer, 
that  he  was  apprized  of  that  fact,  when  it  is  considered 
that  he  always  examined  the  accounts.  That  any  of  the 
items  of  stock  in  these  accounts  belonged  to  the  lunatic's 
estate,  there  is  no  evidence  whatever. 

With  respect  to  the  point  of  laches,  the  cases  of  Wakmesley 

(a)  3  Swanst.  G4. 
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V.  Booth  (a),  Hercy  v.  Dinwoody  (A),  and  Smith  v.  Clay  (c).         1841. 

are  applicable.     It  is  also  to  be  remarked,  that,  in  cases  of  BaoADHUMT 

this  nature,  a  cestui  que  trust  has  a  duty  to  perform  as  ^' 

well  as  the  trustee.     He  ought  to  ascertain  the  state  of 

the  fund,  and  do  all  he  can  to  protect  it,  by  giving  notice 

to  the  trustees  of  any  suspicious  circumstances  which  may 

arise  respecting  it.     But  that  duty  has  been  neglected  in 

this  case,  and  the  plaintiff  is  therefore  barred.     For  it  is 

clear,  that  if,  by  the  neglect  of  the  plaintiff,  the  relief 

against  any  of  the  parties  is  prejudiced,  the  remedy  against 

the  others  is  destroyed.     Pooley  v.  Ray  (d),  Pickering  v. 

Lord  Stanford {e),  Earl  of  EgremoTd  v.  Hamilton{f),  Gray 

V.  Chaplin  (jg),  Styles  v.  Guy  (A). 

Mr.  Wilcock,  in  reply. 

The  Vice-chancellor — ^The  question  to  be  decided  in  -^w.  I2ih. 
this  cause  is,  whether  the  defendant,  Mr.  Hurt,  has  com- 
mitted a  breach  of  trust  as  to  a  sum  of  £3000  Navy  ;£5 
per  Cent.  Stock,  or  the  money  produced  by  the  sale  of  it,  in 
respect  of  which  he  is  liable  to  the  extent  of  the  interest 
of  the  plaintiff  as  a  cestui  que  trust  of  that  property. 

The  stock  in  question  belonged  to  Miss  Catherine  Hurt, 
and,  on  her  marriage  with  the  plaintiff  in  1815,  was  vested 
in  her  brother,  the  defendant,  Mr.  Hurt,  a  gentleman  of 
property  in  Derbyshire,  and  the  defendant,  Mr.  Balguy, 
a  solicitor,  as  trustees,  upon  trusts  declared  by  a  settle- 
ment dated  the  Ist  of  November  in  that  year.  The 
trusts  were  to  permit,  &c.  [His  Honor  then  read  the 
limitations  in  the  settlement,  and  the  power  to  vary  the 
securities.] 

There  is  one  child  of  the  marriage,  the  defendant,  Mr. 
Broadhurst,  junior.     He  attained  his  majority  in  the  year 

(a)  2  Atk.  25.  (e)  2  Ves.  jun.  583. 

(b)  4  Bro.  C.  C.  257.  (/)  1  Ball  &  B.  516. 

(c)  3  Bro.  C.  C.  639.  (g)  2  Russ.  146. 

(rf)  1  P.  W.  355.  (A)  InExcheq.,cor.Lyndh.C.B. 
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184L         1837.    Mrs.  Broadhurst  died  in  the  year  1816.  The  pkin- 

Bmadkubst   *^^  appears  to  have  become  her  administrator  in  September, 

'•  1831,  and  not  before.     His  beneficial  title,  in  her  riffht  or 

Balgut. 

under  the  settlement,  to  the  income  of  the  trust  fiind  for 
his  life  appears  never  to  have  been  questioned.  The  divi- 
dends, up  to  the  month  of  January,  1818,  inclusive,  were 
paid  to  him  through  his  then  bankers,  Messrs.  Smith  &  Co., 
of  Derby.  In  that  month  the  plaintiff  wrote  toMr.Balguy, 
who  was  his  professional  adviser,  and  on  terms  of  intimacy 
with  him,  this  letter : — "  Dear  Bryan, — Having  determined 
to  vest  the  money,  now  in  the  £b  per  Cents.,  in  £3  per 
Cents.,  I  could  wish  you  and  Hurt  to  execute  a  power  of 
attorney  immediately,  so  that  the  transfer  may  be  effected 
before  the  dividends  about  to  be  paid  arc  paid.^'  It  is  not 
contested  that  the  stock  here  mentioned  was  the  £3000 
in  question. 

Under  a  power  of  attorney  dated  the  12th  April,  1818, 
and  in  consequence  of  a  letter  from  Mr.  Balguy  to  the 
Derby  bankers,  the  stock  was  sold  on  the  17th  April,  1818, 
and  produced  the  net  sum  of  3216/.  15«.  Sd.,  which  was 
received  by  their  London  agents  on  their  behalf.  The 
letter  from  Mr.  Balguy  was  thus— [His  Honor  read  the 
letter  of  the  14th  April,  1818]. 

[His  Honor  then  read  the  letter  of  the  Derby  bankers 
of  the  18th  April,  1818,  and  Balguy's  letter  to  Hurt  of  the 
20th  April,  1818,  and  proceeded  thus:]  For  the  state- 
ment at  the  conclusion  of  this  document,  (i.  e.  Balguy's 
letter),  as  to  the  engagement  of  the  money,  it  does  not 
appear  that  there  was  any  foundation  in  fact,  nor,  except 
the  plaintiff's  letter  of  January,  does  there  appear  to  have 
been  any  direction  or  authority  on  his  part  for  selling  the 
stock.  A  cheque,  however,  for  the  money  is  signed  as  well 
by  Mr.  Hurt  as  by  Mr.  Balguy ;  it  is  dated  the  2l8t  of 
April,  1818,  and  is  to  this  effect,  &c.  This  cheque  was,  in 
the  language  of  the  admissions,  "  afterwards  delivered  by 
Mr.  Balguy,"  or  some  agent  of  his,  to  the  Derby  bankers, 
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wlio^  (in  the  language  also  of  the  admissions),  ^'afterwards         1841. 
ptid  the  said  snm  of  3216/.  15#.  Sd,  to  (mt  on  account  of  BROADRvmsr. 
the  said  B.  T.  Balguy,  upon  or  by  virtue  of  several  cheques      ^   *'* 
or  orders  drawn  by  him.^'     [His  Honor  read  the  cheques 
and  orders,  and  the  corresponding  entries  in  the  bankers^ 
cash  note  ledger.] 

It  is  not  at  present  proved,  that  the  plaintiff  was  aware 
that  the  £500  placed  to  his  credit  by  Mr.  Balguy,  with 
whom  he  had  a  running  account,  came  from  this  source, 
or  was  aware  of  the  mode  in  which  any  part  of  the  pro- 
ceeds of  the  stock  was  applied.  The  whole  of  the  money, 
or  the  whole  except  the  £500,  appears  to  have  been  thus 
applied  for  Mr.  Balguy's  own  purposes. 

That,  under  these  circumstances,  there  not  having  been 
any  intention  on  the  part  of  either  trustee  to  invest  the 
money  in  £3  per  Cents.,  (the  fund  mentioned  in  the  letter 
of  January),  and  there  not  having  been  any  other  invest- 
ment or  security,  in  fact,  obtained  or  agreed  upon,  a  breach 
of  trust  was  committed  by  Mr.  Hurt  in  placing,  as  he  did, 
the  trust  fund  out  of  the  joint  control  of  himself  and  Mr. 
Balguy,  and  in  the  sole  power  of  the  latter,  without  any 
necessity  or  sufficient  reason,  cannot,  I  think,  be  doubted ; 
and  the  money  having  been  used  by  Mr.  Balguy  as  al- 
ready mentioned,  and  having  been  lost  by  his  bankruptcy, 
it  is,  I  conceive,  plain,  that,  supposing  there  to  be  nothing 
more  in  the  case,  Mr.  Hurt  must  in  this  cause  be  charged 
with  the  whole.  I  have  not  excepted  the  £500,  because, 
so  far  as  at  present  appears,  it  was  received  by  the  plaintiff 
as  a  general  cash  remittance  from  Mr.  Balguy,  his  agent, 
without  any  reference  to  the  trust  property;  and  it  is  ad- 
mitted that  the  state  of  the  accounts  between  them  up  to 
the  30th  of  April,  1818,  inclusive,  was  such,  that,  if  a  ba- 
lance had  been  struck  at  the  close  of  that  day,  a  large 
sum,  (more,  namely,  than  £1000),  would  have  been  found 
due  from  Mr.  Balguy  to  the  plaintiff. 

Had  Mr.  Hurt  executed  the  power  of  attorney  and 
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1841.  signed  the  joint  cheque  with  the  view  and  for  the  pur- 
Broadhuest  pose  of  effecting  an  investment  conformably  to  the  trusty 
BaiI^uy.  *^*  investment  having  been  actually  fixed  upon,  and 
the  due  completion  of  the  transaction  requiring  only  the 
transmission  of  the  money,  the  case  might  have  been 
different.  But  here,  as  I  have  said,  neither  trustee  ap- 
pears to  have  contemplated  an  investment  in  stock;  and 
had  the  case  been  otherwise,  the  course  taken  by  Mr. 
Hurt  was  not  required  by  necessity  or  convenience  for 
that  purpose.  The  security  suggested  by  Mr.  Balguy, 
in  his  letter  to  Mr.  Hurt,  having  been  imaginary  and  ficti- 
tious, the  deceit  so  practised  upon  him  does  not  form  a 
justification  for  him  as  between  him  and  the  cestui  que 
trust;  nor  can  it  be  forgotten  that  Mr.  Hurt  does  not 
appear,  after  signing  the  joint  cheque,  to  have  made  any 
inquiry  or  endeavour  for  the  purpose  of  ascertaining  what 
had  been  done  with  the  money. 

The  case  of  Hanbury  v.  Kirkland  (a),  before  Sir  Lancelot 
Shadwell,  in  1829,  involved  a  point  in  some  degree  similar 
to  the  present,  and  was,  I  think,  rightly  decided  by  that 
learned  Judge  against  the  trustee.  The  prior  cases,  how- 
ever, of  Brice  v.  Stokes  (i),  Lang/brdr,  Gascoigne  (c).  Lord 
Shipbrook  v.  Lord  HinchvArook  (d),  and  Underwood  v. 
Stevens  (e),  had  settled  the  law  on  the  subject ;  to  which 
may  be  added  Clough  v.  Bond  (/),  before  Lord  Cottenham. 
Has,  then,  Mr.  Hurt's  liability  been  removed  as  between 
him  and  the  plaintiff  by  any  other  circumstances  ?  That  is 
the  point  of  difficulty,  as  it  seems  to  me,  in  the  case.  If 
Mr.  Hurt  has  an  answer  to  Mr.  Broadhurst,  the  father,  he 
has  an  answer  to  this  suit ;  and,  upon  plain  principles  of 
justice,  principles  recognised  by  the  authorities,  to  some  of 
which  I  have  referred,  it  is  an  answer  to  him,  if,  know- 


(fl)  3  Sim.  2G5.  (rf)  Id.  252  ;  16  Ves.  477. 

(6)  11  Ves.  319.  {e)  1  Mer.  712. 

(c)  Id.  333.  (/)  3  Myl.  &  Cr.  490. 
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ing  that  the  stock  was  sold^  that  Mr.  Balguy  had  ac-         i»41. 
quired  the  sole  possession  of  the  proceeds,  and  that  they    b^^^Tdhurtt 
had  not  been  invested  conformably  to  the  trust,  Mr.  Broad-       _  t;. 

.  -  Balout. 

hurst  acquiesced  in  that  state  of  things,  and  dealt  with 
Mr.  Balguy  alone,  for  a  series  of  years,  as  his  debtor, 
without  any  reference  to  Mr.  Hurt,  and  without  giving 
any  notice,  or  making  any  complaint  or  communication 
to  him  on  the  subject. 

This  is  the  case  which,  in  substance,  the  latter  has  set 
up,  and  with  reference  to  which  a  portion  of  the  evidence 
in  the  cause  has  been  adduced.  Before  referring  to  that 
portion  of  the  evidence,  I  may  notice  that,  in  1829,  or 
1830,  all  connexion  and  communication  between  the  plain- 
tiff and  Mr.  Balguy  appear  to  have  ceased ;  that  no  income 
in  respect  of  the  trust  fund  appears  to  have  been  paid  or 
credited  to  the  plaintiff  after  1830,  and  that  there  is  not 
any  trace  of  any  application  or  communication  to  his  bro- 
ther-in-law, Mr.  Hurt,  on  the  subject,  between  the  20th  of 
April,  1818,  and  the  4th  of  November,  1837,  the  bill  not 
having  been  filed  before  1838. 

Upon  this  evidence,  as  it  stands,  if  it  were  full  and 
satisfactory,  or  if  there  were  not  any  reasonable  prospect 
of  adding  usefully  to  it,  it  would  be  the  duty  of  the 
Court  now  to  decide  this  case  in  the  best  manner  within 
its  power.  But  if,  as  I  think,  the  evidence  is  not  at  pre- 
sent full  and  entirely  satisfactory,  and  if,  as  I  also  think, 
there  is  a  reasonable  prospect  of  adding  materially  to  it,  it 
is  then  incumbent  on  the  Court  to  direct  further  inquiry. 

One  point  is,  in  my  opinion,  clearly  established  now, 
namely,  that  before  the  year  1821  the  plaintiff  was  aware 
that  the  stock  had  been  sold.  He  had,  in  January,  1818, 
by  the  letter  of  that  date,  directed  or  expressed  a  wish  for 
the  sale.  That  letter  is  not  suggested  to  have  been  coun- 
termanded. The  Account  A.,  which  was  in  his  possession 
before  1821,  has  been  admitted  on  all  Muds,  by  the  £3200 
mentioned  in  it,  to  have  meant  the  stock  in  question  or  the 
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1841.        produce  of  its  eoKversion^  and^  notwithstanding  the  er- 
Broadhumt   '^'^^o^'  ^^^  ^f  20tli  April,  1812, 1  scm  perfectly  satisfied 
V-  that  the  plaintiff  was^  in  the  year  1820,  veil  awane  that 

such  was  the  meaning.  It  has  not  been  attempted  to  be 
shewn  that  there  was  any  other  fund  to  which  the  entry, 
containing  that  date,  or  the  othdf  entries  connected  with 
it  in  the  Account  A.,  could  have  applied,  or  couM  hate 
been  considered  by  the  plaintiff  as  applying.  The  dm* 
dends  on  the  stock  had,  up  to  January,  1818,  iiichiske, 
been  received  by  bis  bankers  on  his  accoimt,  either  from 
the  trustees,  or  under  their  authority.  But  he  ha^  no  stib- 
sequent  credit  with  Messrs*  Smith  &  Co.  for  any  dividend, 
although  they  continued  his  bankers  up  to  May,  1819; 
to  which  the  remark  may  be  added,  that  his  bill  is  amended 
more  than  eleven  mouths  sifter  it  was  filed,  and,  as  it  now 
stands,  contains  an  allegation  that  the  plaimtiff  had  not 
ajsy  suspicion  that  the  proceeds  of  the  stock  had  not  been 
invested  in  £3  per  Cents,  until  on  or  about  the  21st  August, 
1837>  when  he  discovered  that  fact,  and  a  charge  that  it 
was  in  pursuance  of  the  letter  of  the  5th  January  that  the 
trustees  procured  the  stock  to  be  sold. 

Now,  taking  it  as  proved,  that  the  plaintiff  knew  in  the 
year  1820  that  the  stock  bad  been  sold,  it  must  be  eon^ 
ndered  that  he  was  abo  perfectly  well  aiware  at  the  respec- 
tive times  of  the  deliveries  of  the  Accounts  A.,  B.  and  C, 
in  June,  182(^  February,  1822,  December,  1825,  and  Murh, 
1829,  that  the  various  entries  of  £80,  £160,  and  £128, 
for  interest  on  the  produce  of  stock  or  on  stock,  referred  to 
the  fund  in:  question.  These  entries  were  as  irregular  in 
amount  as  they  were  in  date,  except,  of  course,  as  £160 
wd»  the  amount  of  a  year's  interest  at  £5  per  cent,  on 
£3200.  But  tiie  trust  fond  was  £8000  £5  per  cents* 
The  first  reducticm  of  that  stock  was  in  1822,  when  the 
trust  fund  would,  in  the  regular  course,  if  unsold,  have 
been  changed  kit»£3000  sterling,  or  £3150  £4t  per  Cents.^ 
which  hitter  snm  would^  in  1824^  have  been  converted  into 
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a  similar  sum  of  &J  per  Cents.  THic  Account  C,  rendered  1841. 
in  March^  1829y  contains  three  entries  of  ^£128  each,  £6r  « ' — "^"^ 
interest  on  stocky  although  in  Aprils  1828,  Badg^,  ia  a  _  tf. 
ktter  to  the  plaintiff^  with  reference  to  the  trast  foad^ 
expressed  himself  thus : — "  I  have  no  doubt  Mr.  Hurt  will 
consent  to  the  money  being  lent  you;  but  as  it  is  now  out 
on  mortgage^  I  think  he  will  expect  to  have  the  sai9« 
sec«rity/'  What,  if  any,  answer  to  this,  or  observatkta 
upon  this  was  made  by  the  plaintiff  does  not  appear,  id- 
though,  it  being  his  case  in  the  suit  that  he  had  never 
authorized  any  mortgage,  he  makes  in  the  bill  the  allega- 
tion respecting  the  discovery  of  August,  1857,  which  I 
have  just  noticed.  Adding  to  these  circumstances  the 
(act,  that  the  plaintiff  appears  not  to  have  been  in  great 
affluence,  and  that^  from  the  year  1817  to  the  year  1830, 
Balgciy  was  his  professional  adviser  and  agent,  and  on 
terms  of  intimacy  with  him,  I  find  myself  unable  at  pre- 
sent to  believe  that  the  Court  is  in  possession  of  all  that 
has  passed,  whether  orally  or  in  writing,  between  them 
on  the  subject  under  consideration.  I  think  that  more, 
materially  more,  must  have  passed.  I  think  that  there 
not  having  be^i  a  cross  bill,  and  Balguy,  who  has,  I  am 
informed,  obtained  his  certificate,  not  having  been  exa- 
mined by  either  party  as  a  witness,  a  reasonable  proba- 
bility exists  of  arriving  at  the  knowledge,  to  some  ex- 
tent at  least,  of  what  did  pass ;  and  I  have  therefore  con- 
cluded it  to  be  my  duty  to  pause,  and  not  decide  this  case 
on  the  materials,  neither  abundant  nor  satisfactory,  which 
the  cause,  as  to  this  part  of  it,  now  contains,  without  ex- 
hausting such  means  of  obtaining  farther  light  as  the 
powers  of  the  Court  afford.  I  may  ultimately  be  under 
the  necessity  of  deciding  without  additional  materials.  In 
that  case  I  will  address  myself  to  the  duty  as  I  best  may; 
but  at  present  I  am  satisfied  that  the  course  most  fit  to  be 
taken  by  me  is  to  direct  further  inquiry. 
Much  has  been  ably  said  in  the  argument  upon  the 
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1841.  subject  of  time.  This  is  a  case  in  which  the  length  of 
Bboadhurst  ^™®  ^^^^  elapsed  between  the  period  when  the  demand 
Balout  wo8®>  wid  the  institution  of  the  suit,  does  not  form  any 
positive  bar.  Great  effect  may  be  justly  due  to  it  as  a 
circumstance  in  the  case.  What  effect,  if  any,  may  be 
due  to  it,  I  shall  be  better  able  to  judge  when  the  in- 
quiries directed  shall  have  been  answered  by  the  Master. 
The  points  of  acquiescence  and  laches  will  be  fully  open 
on  further  directions. 


Refer  it  to  the  Master  to  inquire,  &c.,  when  first  the  plaintiff  knew  or 
had  notice  that  the  stock  was  sold ;  when  first  he  knew  or  had  notice  that 
the  proceeds  of  the  sale,  or  any  and  what  part  of  them,  had  not  been 
invested  conformably  to  the  trust ;  and  when  first  he  knew  or  had  notice 
that  those  proceeds,  or  any  and  what  parts  of  them,  were  in  the  hands, 
possession,  or  power  of  Balguy  solely ;  and  whether  the  plaintiff  ever,  and 
when*  consented  or  agreed  thereto.  Let  the  Master  state  all  dealings  and 
transactions,  subsequent  to  the  year  1817,  that  have  taken  place  between 
the  plaintiff  and  Balguy  concerning  or  comprising  or  having  reference  to  the 
trust  fund  or  its  produce,  &c.  Let  the  Master  inquire  whether  Balguy 
has  obtained  his  certificate,  &c. ;  and,  if  it  shall  appear  that  it  has  been 
obtained  and  allowed,  let  the  plaintiff  and  the  defendant  Hurt  respectively 
be  at  liberty  to  examine  Balguy  as  a  witness  upon  the  reference,  in  the 
same  manner  as  if  Balguy  had  not  been  a  party  to  the  cause,  &c.  Liberty 
to  state  special  circumstances,  &c.     Liberty  to  apply,  &c. 
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1841. 

CoNNOP  V,  Hatward.  ^     ''"■^ 

TNov,  8th, 
HE  bill  was  filed  by  the  plaintiff  against  the  defendant.  On  a  bill  filed 

Sarah  Hayward,  as  the  executrix  of  the  will  of  James  Hay-  cutrU  fw  ^y." 
ward,  deceased,  her  late  husband,  praying  payment  to  the  Sedefai^t^' 
plaintiff  of  a  legacy  of  £50  bequeathed  to  him  by  the  ^J  ^^^  answer, 

admitted  assets, 
testator.  but  insisted, 

The  defendant,  by  her  answer,  averred  as  follows : — ''And  circumrtances* 
this  defendant  further  saith,  she  admits  it  to  be  true  that  l^^  ™v*^  , 

'  answer,  sne  bad 

she  hath  possessed  herself  of  the  personal  estate  and  effects  P"d  the  legacy: 
of  the  said  testator,  to  a  considerable  amount,  and  much  the  plaintiff  bad 
more  than  sufficient,  to  answer  and  satisfy  all  the  said  tes-  Uiepassage of 
tator's  just  debts  and  funeral  and  testamentary  expenses,  *^|?j2^*'^  ^d 
and  the  legacies  given  by  his  said  will* ;  and  she,  the  said  mitted  assets, 
defendant,  hath  thereout  paid  all  the  said  testator's  debts,  the  passage  as 
and  funeral  and  testamentary  expenses,  and  the  several  '^^^i^J  ^ 
legacies  given  and  bequeathed  by  the  said  testator's  will,      Where  mat- 
including  therein  the  said  legacy  of  £50  bequeathed  to  the  by  the  answer 
said  complainant,  and  which  said  legacy  this  defendant  put  in  evidence, 
denies  that  she  hath  wholly  neglected  or  refused  to  pay,  J^^^  ^*^th^" 
inasmuch  as  this  defendant  submits,  that,  under  the  cir-  Court  to  direct 

inqoiries  as  to 

cumstances  herein  menboned,  she  has  fully  paid  and  satis-  these  matters 
fied  the  full  amount  of  the  said  legacy/'     The  defendant  ter!*'*    ^    **" 
then  stated,  that  the  testator  died  seised  in  fee  of  certain      ^  wttied 

'  acconnt,  sug- 

freehold  messuages  and  lands  at  Pembridge,  in  the  county  gestedby  the 
of  Hereford,  which  he  devised  to  the  defendant  for  life,  proved!  is  usa- 
with  remainder  to  the  plaintiff,  who  was  her  nephew,  in  ^in^i^.^*^ 
fee.     That  at  the  death  of  the  testator  there  was  a  mort- 
gage of  £50  on  the  premises,  with  an  arrear  of  interest, 
and  that  the  messuages  were  much  out  of  repair.     That  it 
was  agreed  between  the  plaintiff  and  defendant  that  the 
mortgage  should  be  paid  off,  and  the  premises  repaired, 
and  that  the  plaintiff's  legacy  of  £50  should  be  applied  in 
part  payment  of  those  expenses.     That  this  was  accord- 
ingly done ;  the  residue  of  the  expenses  amounting  to  be- 
tween £400  and  £500  being  paid  by  the  defendant.    That 
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1841.        for  some  years  after  the  death  of  the  testator^  which  took 
CoNNOp*      plfice  in  1818^  the  defendant  had  maintained  him  at  her 
V-  own  expense ;  that  she  had  also  assisted  him  in  stocking  a 

farm^  and  had  relieved  him  of  difficulties  by  loans  of  money 
since  the  occupation  of  the  farm,  and  that^  on  the  farming 
account,  there  was  due  to  her  upwards  of  £92;  and  under 
these  circumstances,  she  insisted  on  a  set-off  against  any 
claims  to  be  made  upon  her  by  the  plaintiff. 

At  the  hearing  of  the  cause,  Mr.  Cooper  and  Mr.  BoU 
for  the  plaintiff,  in  order  to  shew  the  defendant's  admission 
of  assets,  read  the  passage  in  the  answer  above  transcribed 
as  £Eur  as  the  asterisk. 

Mr.  RomiUy,  for  the  defendant,  contended,  that  the 
plaintiff's  counsel  were  bound  to  read  the  remainder  of  the 
passage;  it  being  connected  with  the  former  part,  and 
amounting  to  an  averment,  that  the  legacy  was  paid  under 
the  circumstances  specially  mentioned. 

TheVice-Chancellob. — I  think  that  there  is  not  such  a 
connection  between  the  passages  as  to  render  it  necessary 
to  read  the  latter  with  the  former.  The  passage  which  has 
been  read  only  relates  to  the  amount  of  the  assets.  It 
shews  the  property  to  be  enough.  The  mode  in  which  the 
property  has  been  distributed  is  a  totally  distinct  question. 

The  plaintiff's  counsel  then  submitted  that  the  plaintiff 
was  entitled  to  an  immediate  decree  for  payment  of  the 
legacy. 

Mr.  RomUly  insisted  that,  under  the  circumstances  stated 
in  the  answer,  though  there  was  no  evidence,  he  was  en- 
titled to  resist  pajrment  in  the  first  instance  and  to  have 
an  inquiry  before  the  Master.  [The  Vice- Chancellor. — If 
an  inquiry  is  directed,  it  must  be  ascertained  whether  the 
mortgage  was  the  testator's  debt  or  not.  .  If  it  was  the 
testator's  debt  the  plaintiff  would  have  a  right  to  have  it 
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paid  out  of  the  testator's  personal  estate.  Looking  at  the  an-         1841. 
swer,  can  I  direct  immediate  payment  without  a  reference?]       'coniiop' 

Mr.  Cooper,  in  reply. — The  course  as  to  inquiries  has  Hatward. 
generally  been  this — that  if  the  plaintiff  does  not^  by  his 
bill,  put  in  issue  a  matter  insisted  on  in  the  answer, 
there  an  inquiry  will  be  directed;  but  if  the  bill,  with  a 
view  of  obtaining  an  immediate  decree,  puts  facts  in  issue, 
as  to  which  the  defendant  might  enter  into  evidence  at 
the  hearing,  then  an  inquiry  will  not  be  directed.  Hence 
it  has  been  usual,  when  matter  is  suggested  by  the  answer, 
to  amend  the  bill  by  putting  that  matter  in  issue,  so  as  to 
compel  the  defendant  to  establish  his  statement  by  evi- 
dence. 

The  Vice-chancellor,  after  asking  whether  the  de- 
fendant was  willing  to  pay  the  money  into  Court,  and  re- 
ceiving an  answer  in  the  affirmative,  said : — it  must  be  to 
a  certain  extent  in  the  discretion  of  the  Court  whether 
matter  suggested  by  a  defendant  in  his  answer  is  a  fit  sub- 
ject for  inquiiy  or  not.  There  is  no  universal  rule  on  the 
point.  Suppose  a  settled  account,  suggested  by  the  an- 
swer, but  not  proved ;  I  beUeve  it  has  been  always  the 
rule  to  let  the  case  go  before  the  Master  under  such  cir- 
cumstances, with  a  direction  not  to  disturb  a  settled  ac- 
count, if  he  should  find  any,  but  with  Uberty  to  surcharge 
and  falsify.  In  the  present  case  I  think  it  not  right  to 
refuse  the  opportunity  to  the  defendant  of  making  out  her 
case  if  she  can ;  subject,  of  course,  to  the  peril  of  costs, 
if  proved  wrong,  and  subject  to  paying  the  money  into 
Court.  If  her  statement  is  true,  it  would  be  monstrous 
to  make  her  pay  the  money. 

UroM  the  defendant  bringing  the  money  into  Court,  let  the  Master 
take  an  account  of  what  is  due  for  principal  and  interest  in  respect  of  the 
legacy,  and  let  him  state  whether  the  legacy  and  interest,  or  either,  and 
which  of  them,  have  or  has,  wholly  or  partially,  to  any  and  what  extent, 
been,  in  any  and  what  manner,  paid  or  satisfied;  with  liberty  to  state 
^wdal  circumstances. 

d2 
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Nov,  llM,  Searle  V.  Colt. 

12M,  16M.      -pj 

By  an  inden-      Jj Y  indentures  of  lease  and  release  dated  respectively  the 

tare,  dated  m 

April,  1810,  an  8tli  and  9th  of  March,  1804,  being  the  settlement  made 
^antlS  tcTs.,  upon  the  marriage  of  Edward  Vaughan  Colt  and  Frances 
rMi«uite*Md  '^^u^t**  ^^  ^^^9  certain  freehold  hereditaments  at  Bush- 
by  an  indenture  buTv,  in  the  countv  of  Stafford,  were  conveyed  to  Sir  John 

dated  in  April,  ¥  </ 

1820,  the  same  Dutton  Colt  and  John  Sayer,  and  their  heirs,  upon  trust, 
chai^i^by  Uie  during  the  life  of  Mrs.  Colt,  to  pay  the  yearly  rents  and 
same  parties       profits  thereof  to  such  person  or  persons,  and  to  and  for 

with  an  annmty   *  . 

payable  to  A.  such  uses,  intents,  and  purposes,  in  such  shares  and  pro- 
was  void  for  portions,  and  subject  to  such  provisoes  and  agreements  as 
per'memoraa '  ^"'  ^^^*>  notwithstanding  her  coverture,  should  by  any 
but  untu  the  note  CT  writing  under  her  hand  direct,  and  for  want  of 

filing  of  the  bill  .         . 

it  had  been  such  direction,  to  pay  the  same  to  Mrs.  Colt  to  her  sepa- 
asTiviid  an-  '^^^  ^^^«  ^^'^  ^^^^  contained  no  clause  against  anticipa- 
SlSL'Si^      tion. 

September, 

1821,  A.,  under  The  premises  comprised  in  this  settlement  were  subject 
■-Sd^f  to  a  term  of  500  years,  created  by  an  indenture  of  mort^ 
pmwnrionand    8*g®*  bearing  date  the  27th  June,  1749,  which  term  afler- 

reodptofthe     wards  became  vested  in  Richard  Smith,  to  secure  the  re- 
rents  and  pro- 
fitsof  the  estate,  payment  to  him  of  £400,  which  had  been  advanced  by  him 

in  undisturbed    &t  the  request  of  Mr.  and  Mrs.  Colt,  to  pay  off  a  prior 

Sr^hit'     mortgagee. 

death  in  1829, 

when  his  personal  representatiye  took  poBsession.  In  1835,  S.  died,  and  in  NoTember,  1839, 
his  personal  representative  filed  his  biU  to  set  aside  A/s  annuity  and  to  establish  his  own.  The 
bill  alleged  that  S.  had  received  payment  of  his  annuity  down  to  October,  1820,  and  that  A. 
had  obtained  possession  of  the  premises  under  misrepresentation.  Tliese  allegations,  however, 
were  not  proved  against  A.,  nor  was  it  proved  that  he  ever  had  notice  of  S.'s  title,  but  the  allega- 
tion of  payment  was  admitted  by  the  grantors  of  the  annuity,  who  were  co-defendants  with  A. 
in  the  suit.  Under  these  circumstances,  and  considering  that  S.  had  never  been  in  possession 
of  the  property  : — Held^  Ist.  That,  notwithstanding  the  infirmity  of  A.'s  tide,  the  plaintiiT  was 
not  entitled  to  the  relief  prayed  by  his  bill.  2n£y.  That  he  was  not,  in  consequence  of  the 
admissions  of  A.'s  co-defendants,  entitled  to  any  inquiry  as  against  A.,  with  a  view  to  obviate 
the  effect  of  delay  in  filing  the  bill.  3rdly.  That  his  bill  must  1^  dismissed  with  costs  as  against 
A.,  on  the  ground  of  length  of  time. 

Courts  of  equity  will  ^ve  effect  to  the  penal  dauses  of  the  Annuity  Acts,  not  merely  in  ques- 
tions between  the  grantorand  the  annuitant,  but  in  those  between  prior  and  subsequentannuitants. 

The  construction  of  the  stat.  3  &  4  WilL  4,  c.  27,  discussed  with  reference  to  the  right  of  the 
grantee  of  an  annuitv  charged  on  land  to  take  proceedings  to  recover  his  annuity,  after  twenty 
years*  possession  and  receipt  of  the  rents  and  profits  by  the  grantor,  punctual  payment  of  thia 
annuity,  and  no  acknowledgment  in  writing  of  the  grantee's  title. 
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By  an  indenture  bearing  date  the  18th  Aprils  1810^  and 
made  between  Mr.  and  Mrs.  Colt  of  the  first  part^  Andrew 
Searle  of  the  second  part^  and  James  Thorpe  of  the  third 
part,  reciting  the  settlement,  and  that  Mrs.  Colt  had  con- 
tracted with  Searle  for  the  sale  to  him  of  an  annoity  of 
^122  finr  her  life,  at  i£793,  and  had  agreed  to  charge  such 
annuity  on  the  premises,  it  was  witnessed,  that,  for  the 
considerations  aforesaid,  Mr.  and  Mrs.  Colt  granted  and 
confirmed  an  annuity  of  £122,  to  be  charged  upon  and 
issuing  out  of  the  said  premises,,  to  Searle,  his  execu- 
tors, administrators,  and  assigns,  during  the  life  of  Mrs. 
Colt;  and  for  securing  the  annuity,  Mr.  and  Mrs.  Colt 
by  the  same  deed  demised,  and  Mrs.  Colt,  by  virtue  of  the 
power  given  to  her  by  the  settlement,  appointed  the  pre- 
mises to  James  Thorpe,  his  executors,  ftc.,  for  99  years,  if 
Mrs.  Colt  should  so  long  live.  The  deed  contained  the 
usual  powers  of  distress  and  entry  on  the  annuity  being 
in  arrear  twenty  one  days,  a  covenant  by  Mr.  Colt  with 
Searle,  for  due  pa3rment  of  the  annuity,  and  power  to  the 
vendors  to  repurchase. 

A  memorial  of  this  annuity  was  duly  enrolled,  pursuant 
to  the  Act  of  Parliament. 

Some  years  after  this  transaction,  Mr.  and  Mrs.  Colt 
agreed  with  Thomas  Abraham  to  grant  him  an  annuity 
for  iE160  for  their  joint  lives,  and  £213  for  the  life  of  the 
survivor,  to  be  charged  upon  the  same  premises,  and  also 
upon  certain  leasehold  lands  of  Mrs.  Colt  at  Dilwin  in 
Herefordshire.  The  consideration  for  these  annuities  was 
to  be  £ieOO,  out  of  which  the  sums  of  £400,  and  63/.  6^.  2d. 
interest  were  to  be  paid  to  Bichard  Smith,  in  whom  the 
term  of  1749  was  vested,  and  who  was  thereupon  to  assign 
that  term  to  a  trustee  for  Abraham. 

This  agreement  with  Abraham  was  carried  into  execu- 
tion by  means  of  certain  indentures  dated  the  20th  of 
April,  1820.  By  one  of  these  instruments,  reciting  the 
agreement,  and  that  Abraham  had  by  the  direction  of  the 
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1841.        Colts^  paid  to  Richard  Smith  463/.  6^.  2d.  in  discharge  of 

Sbarlb       ^  principal  and  interest  due  on  his  security,  it  was  wit- 

J^  nessed,  that,  in  pursuance  of  the  agreement,  and  in  con- 

COLT. 

sideration  of  the  sum  of  463/.  Qs,  2d.  so  paid  to  Smith, 
and  of  1136/.  ISs.  lOd,  paid  to  Colt,  such  two  sums  mak- 
ing together  £1600,  the  consideration  money  for  the  pur- 
chase of  the  said  annuities,  Mr.  and  Mrs.  Colt  thereby 
granted  to  Abraham,  his  executors,  ftc.,  the  said  annui- 
ties for  the  respective  times  before  mentioned^  charged 
upon  and  issuing  out  of  the  premises  comprised  in  the 
settlement,  and  also  the  premises  at  Dilwin;  and  they 
also  demised  to  Hoggins,  his  executors,  ftc.,  for  the  term 
of  99  years,  all  the  aforesaid  premises  in  trust,  to  secure 
due  payment  of  the  said  annuities. 

The  indenture  of  even  date  with  Che  •kst-mentioned  in- 
denture, was  made  between  Bichard  Smith  of  the  first 
part,  Mr.  and  Mrs.  Colt  of  the  second  part,  and  Thomas 
Sevan  of  the  third  part,  and  thereby,  after  reciting  Smith's 
mortgage  and  the  ^reement  for  the  sale  of  the  annuities 
to  Abraham,  Smith,  by  the  direction  of  Mr.  and  Mrs. 
Colt,  assigned  the  mortgaged  premises  to  Sevan,  upon 
trust,  for  better  securing  the  said  annuities,  and  subject 
thereto,  upon  trust,  for  securing  to  Mr.  and  Mrs.  Colt  the 
repayment  of  the  said  sum  of  £400  so  paid  to  Smith,  and 
subject  thereto  to  attend  the  inheritance. 

In  the  month  of  September,  1821,  if  not  at  an  earlier 
period,  Thomas  Abraham  entered  into  possession  of  the 
rents  and  profits  of  all  the  premises,  and  remained  in  un- 
disturbed possession  of  them  until  his  death,  which  hap- 
pened in  1829,  whereupon  his  administrator,  Robert  Abra- 
ham, entered  into  possession,  and  was  so  at  the  filing  of 
the  present  bill. 

In  1835,  Andrew  Searle  died  intestate,  and  thereupon 
letters  of  administration  of  his  personal  effects  were  granted 
to  Charles  Edward  Searle. 

John  Sayer,  the  cq-tmstee  with  Sir  John  D.  Colt,  of  the 
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marriage  settlement  of  Mr.  and  Mrs.  Colt,  died  many  years        1841. 
since. 

Thoman  Bevan  died  some  years  since  intestate  and  in- 
solvent. 

The  present  bill  was  filed  on  the  8th  November,  1889, 
by  Charles  Edward  Searle  against  Mr.  and  Mrs.  Colt,  Sir 
J.  D.  Colt,  and  Robert  Abraham.  It  alleged  that  Andrew 
Searle's  annuity  was  for  several  years  paid  by  the  defend- 
ant, Edward  Vaughan  Colt,  but,  that  being  two  quarters 
in  arrear  on  the  18th  October,  1820,  Andrew  Searle,  on 
or  about  the  7th  November  following,  sued  out  execution 
against  the  said  £.  V.  Colt,  for  the  same,  under  which  he 
was  taken  in  execution,  after  which  he  took  the  benefit 
of  the  Insolvent  Act,  and  was  discharged  in  1821.  That 
Andrew  Searle  was  not  able  to  obtain  payment  of  his  an- 
nuity out  of  the  Bushbury  estate,  inasmuch  as  upon 
afterwards  giving  notice  of  his  claim  to  the  tenants,  he 
discovered  the  subsequent  grant  of  the  annuities  to  Abra- 
ham, chargeable  upon  the  same  estate,  and  that  Abra- 
ham, by  the  form  of  his  memorial,  and  his  representa- 
tions to  the  tenants,  had  led  Searle  to  believe  that  he 
had  the  legal  right,  notwithstanding  Searle's  priority. 
That,  under  colour  of  such  right,  Abraham  had  been  in 
receipt  of  the  rents  and  profits  from  April,  1820,  till  his 
death,  to  the  unjust  exclusion  of  Searle.  That  the  plain- 
tiff had  lately  discovered  that  Abraham's  annuities  were 
void,  by  reason  of  defects  in  memorial  of  them,  and  that 
no  memorial  of  the  indenture  of  assignment  of  the  20th 
April,  1820,  had  ever  been  inroUed. 

The  bill  prayed  that  the  annuity  granted  to  Andrew 
Searle,  by  the  indenture  of  the  18th  April,  1810,  might 
be  established  and  enforced,  and  the  arrears  paid;  and 
that  it  might  be  declared  that  the  indenture  of  the  20th 
April,  1820,  and  the  annuities  thereby  purported  to  have 
been  granted,  were  wholly  void  by  reason  of  the  defects  in 
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1841.       the  memorial  thereof.     And  in  case  the  Conrt  should  be 

^^][^[^      of  opinion  that  such  annuities  were  not  void,  then  that  it 

V*  might  be  declared,  that  the  indenture  of  assignment  of  the 

Colt. 

20th  April,  1820,  was  void,  for  want  of  a  due  inrolment 
of  a  memorial  thereof,  and  was  ineffectual  to  pass  the  500 
years  term;  and  that  the  rents  and  profits  having  been 
received  wrongfully  by  Thomas  Abraham,  his  representa- 
tative,  the  defendant  Robert  Abraham  might  be  decreed 
to  account  for  them  to  the  plaintiff;  that  Sir  J.  D.  Colt 
might  execute  a  legal  demise  of  the  premises  to  the  plain- 
tiff for  ninety-nine  years,  and  that  the  plaintiff  might 
have  the  benefit  of  the  mortgage  term  of  500  years,  &c. 

The  defendants,  Mr.  and  Mrs.  Colt,  by  their  answer, 
admitted  the  allegations  in  the  bill  as  to  the  payment  of 
the  plaintiff's  annuity,  the  execution  issued  against  the 
defendant,  Colt,  for  two  quarters'  arrears,  and  his  subse- 
quent insolvency. 

The  defendant,  Abraham,  by  his  answer,  stated,  that  he 
was  unable  to  answer  as  to  his  belief  whether  any  pay^ 
ments  had  ever  been  made  to  Andrew  Searle  on  account 
of  his  annidty,  or  whether  he  had  ever  been  unable  to 
obtain  payment,  but  he  believed  he  had  never  obtained 
or  attempted  to  obtain  payment  of  it  as  stated  in  the  bill. 
He  stated  his  belief,  that  Thomas  Abraham  never  had 
notice  of  the  plaintiff's  incumbrance ;  and  insisted  that  he 
was  a  purchaser  for  valuable  consideration.  He  also  relied 
on  the  Statute  of  Limitations,  in  the  terms  which  will  be 
stated  in  the  judgment.  In  addition  to  his  title,  as  ad- 
mitted by  the  bill,  he  also  set  up  a  title  under  a  deed  of 
receivership  of  the  Bushbury  estate,  executed  by  Mr.  and 
Mrs.  Colt  to  Richard  Smith  in  1807,  to  secure  payment  of 
interest  of  a  sum  of  £300,  secured  on  the  leaseholds  at 
Dilwin,  which  receivership  was  assigned  by  Smith  to  Abra- 
ham in  September,  1821,  in  consideration  of  his  paying 
off  the  £300. 

The  cause  now  came  on  for  hearing. 
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The  plaintiff  failed  to  prove  the  allegations  in  the  bill  1841. 

as  to  payment  of  his  annuity^  and  the  insolyency  of  the 
defendant^  Mr.  Colt. 

The  defendants^  Mr.  and  Mrs.  Colt^  did  not  appear. 

After  some  discussion^  in  the  course  of  which  the  cases 
of  Buckeridge  v.  Flight  {a),  Gibbs  v.  Hooper  {b),  and  Ex 
parte  Mackreih  {c),  were  cited^  it  was  admitted  that  the 
memorial  of  Abraham's  annuities  was  invalid^  by  reason  of 
an  insufficient  statement  as  to  the  number  of  witnesses. 

The  cause  then  proceeded. 

Mr.  Simpkinson,  Mr.  Swanston,  and  Mr.  Anderdon  for 
the  plaintiff. — It  being  indisputable  that  the  defendant's 
annuity  is  void^  for  want  of  a  proper  memorial^  the  first 
question  is,  what  is  the  worth  of  the  deed  of  assignment  of 
April;  1820.  It  appears  that  the  term  of  500  years  was 
assigned  to  Bevan^  as  a  trustee  for  Abraham^  not  to  secure 
repayment  to  Abraham^  as  mortgagee^  of  the  money  paid 
by  him  to  Smithy  but  further  to  secure  to  him  due  pay- 
ment of  the  annuity^  and  subject  thereto  for  Colt  and  wife. 
The  consideration  for  that  assignment  formed  part  of  the 
consideration  for  the  annuity.  It  is  impossible^  therefore^ 
to  contend  that  this  deed  was  not  so  connected  with  the 
annuity  as  not  to  come  within  the  provisions  of  the  for- 
mer and  present  Annuity  Act.  Abraham's  interest  in  the 
term^  therefore^  not  being  that  of  a  mortgagee^  but  only 
that  of  an  annuitant^  it  follows^  that,  if  his  annuity  deed 
is  void,  the  deed  which  is  executed  as  an  additional  secu- 
rity for  the  annuity  is  equally  void.  It  is  void,  also,  as 
not  being  itself  inrolled.  [The  Vice- Chancellor. — Is  the 
assignment  to  Sevan  void  ?]  Certainly  not :  and,  there- 
fore, the  plaintiff  calls  upon  the  Colts  to  procure  him  a 
legal  assignment  of  the  term  from  Sevan.  It  is  dear  that 
the  Colts  cannot  set  up  that  term  against  the  plaintiff. 

(o)  6  B.  &  C.  49.  (6)  9  Sim.  81.  (c)  2  Eaat,  563. 
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1841.  No  notice  was  taken  of  it^  either  in  the  marriage  settle^ 
ment^  or  the  deed  of  1810.  The  lands  were  conveyed  to 
the  trustees  of  the  settlement^  as  if  unincumbered. 

Then^as  to  the  question  of  laches^and  the  Statute  of  Limi- 
tations. There  are  several  cases  in  which  it  appears^  that 
nearly  20  years  had  elapsed  before  the  annuity  was  impeach- 
ed^ and  yet  the  Court  entertained  jurisdiction :  Van  Braam  v. 
Isaacs  (a),  HiUlips  v.  Const  {b),  Ex  parte  Mackreth  (c) .  [  The 
Vice-chancellor. — Do  you  allege  pernancy  and  enjoyment 
within  20  years  ?]  The  bill  contains  a  clear  allegation  to 
that  effect.  Whether  it  be  sufficiently  proved  is  a  question 
for  the  Court  to  determine.  Abraham  admits  that^  ante- 
cedently to  the  time  he  took  possession^  the  Colts  were  in 
possession.  The  question,  therefore^  is,  whether,  in  a  case 
in  which  Abraham  himself  took  possession  only  in  1821, 
and,  consequently,  had  only  adverse  possession  since  that 
timCj  he  is  at  liberty  to  avail  himself  of  the  benefit  of  the 
stat.  3  &  4  fVtU.  4,  c.  27,  as  against  the  plaintiff.  He  can 
only  do  so  by  including  in  the  period  of  his  possession 
the  time  occupied  by  the  Colts.  But  the  possession  of 
the  Colts  was  the  possession  of  the  plaintiff:  it  was  a 
mere  permissive  possession  of  the  rents  and  profits.  [The 
Vice -Chancellor.  —  What  evidence  is  there  as  against 
Abraham  that  the  Colts  paid  the  annuity  to  the  plain- 
tiff? The  admission  of  the  Colts  that  the  annuity  was 
paid  to  1820  would  be  no  evidence  against  Abraham.] 
Abraham  does  not  deny  the  pajrment.  He  says  he  does 
not  know  whether  the  annuity  was  paid  or  not.  [TTie 
Vice-Chancellor. — Was  not  that  sufficient  to  render  it 
incumbent  on  you  to  prove  pajrment  if  you  could?]  The 
Court  will  look  at  the  situation  of  the  parties.  The  pos- 
session of  the  mortgagors  was  not  adverse  to  the  plain- 
tiff:    Hall  V.  Doe  {d).    As  to  Abraham,  he  is  not  in  a 

(a)  1  Bos.  &  Pull.  457.  (c)  2  East,  568. 

(6)  3  Russ.  167.  (d)  6  B.  &  Aid.  687. 
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sitaation  to  set  up  adverse  possession  to  any  body;  having         1841. 
no  title  whatever. 

At  the  close  of  the  argoment  for  the  plaintiff^  The  Vice- 
Chancellory  with  reference  to  the  protection  which  the  de« 
fendant  Abraham  claimed  under  the  mortgage  term  of  500 
years,  called  the  attention  of  counsel  to  the  case  of  Parry 
V.  Wright  {a). 

On  the  following  day^  however,  his  Honour  suggested, 
that  the  main  question  for  the  consideration  of  Abraham's 
counsel  seemed  to  be,  whether  the  bill  should  be  dis« 
missed,  or  the  plainti£P  be  aUowed  an  inquiry,  with  a  view 
to  relieve  himself  firom  the  operation  of  the  Statute  of 
Limitations. 

Mr.  Cooper  and  Mr.  Goodeve  for  the  defendant  Abraham. 
— The  first  question  is,  whether,  independently  of  time  and 
laches,  the  Court  has  jurisdiction  to  entertain  this  bill.  This 
is  a  bill,  not  by  the  grantor  of  the  annuity,  but  by  a  prior 
annuitant,  calling  upon  the  Court  to  declare  the  defendant's 
annuity  void.  But  it  never  was  intended  that  this  juris- 
diction should  be  exercised,  either  at  law  or  in  equity,  in 
fieivour  of  any  person  but  the  grantor,  or  those  claiming 
under  him.  Courts  of  law  have  decided,  that  no  applica- 
tion should  be  made  to  them  under  the  annuity  acts, 
except  by  the  grantor :  Garrood  v.  Sanders  {b).  And  the 
same  rule  must  extend  to  courts  of  equity.  The  object  of 
the  annuity  acts  was  to  protect  the  immediate  grantors,  by 
giving  them  the  means  of  referring  to  the  security,  and, 
under  certain  circumstances,  of  avoiding  it ;  but  this  pro- 
tection was  not  given  to  any  other  party. 

As  to  the  Statute  of  Limitations,  it  is  immaterial  whe- 
ther there  has  been  adverse  possession  or  not ;  and  in  fact^ 

(a)  1  S.  &  S.  369;  5  Ruscu  142.  (6)  6  T.  R.  403. 
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1841.  the  statute  abolishes  the  doctrine  of  adverse  possession^ 
except  in  reference  to  peculiar  cases^  mentioned  in  the 
15th  and  22nd  sections:  Nepean  v.  Doe  {a).  It  is  also 
immaterial  whether  there  has  been  a  receipt  of  this  an- 
nuity or  not.  Scarlets  right  to  recover  the  annuity  first 
accrued  in  1810^  when  the  instrument  creating  it  was  exe- 
cuted. Now  Searle  never  having  been  in  possession  or 
receipt  of  the  profits  of  the  land^  and  consequently  never 
having  been  dispossessed^  the  time  must  be  considered  to 
have  run  against  him  from  1810^  by  virtue  of  the  8rd 
section ;  and  it  is  unimportant  in  that  view  of  the  case^ 
whether  any  payments  were  made  to  him  or  not.  That  such 
is  the  proper  construction  of  the  statute,  is  evident  from 
Dearman  v.  Wyche  {b);  and  although  the  statute,  7  WUL  4  &  1 
Vici.  c.  28,  withdraws  mortgages  from  that  construction, 
yet  it  applies  to  that  species  of  incumbrance  only.  [ITie 
Vtce-Chancellor. — There  is  no  proof  here,  that  Searle  ever 
received  any  pajrment  at  any  time  whatever  in  respect  of 
the  annuity.] 

Independently  of  the  question  of  laches,  the  plaintiff 
has  no  priority.  Here  are  two  equal  incumbrancers.  The 
first  gives  no  notice  to  the  trustees  of  the  legal  estate, 
and  the  second  has  given  notice  by  entering  into  the 
receipts  of  the  rents  and  profits.  [7%e  Vtce-ChanceUor. 
— ^I  doubt  whether  you  can  be  treated  as  an  incum- 
brancer, within  the  meaning  of  the  rule,  the  Annuity 
Act  having  declared  your  annuity  void.]  The  defendant 
has  a  lien  for  his  purchase-money,  though  the  annuity 
be  void.  The  Court  would  not  interfere  to  set  aside  the 
annuity,  without  returning  to  the  defendant  his  principal 
and  interest,  and  the  bill  does  not  seek  to  prevent  it.  It 
may  indeed  be  contended,  that,  having  taken  the  mort- 
gage term,  he  has,  upon  the  principle  of  Totdmin  v.  Steere  (c) 
and  Parry  v.  Wright^  extinguished  his  mortgage  right; 

(a)  2  Mee.  &  Wels.  911.     (6)  9  Sim.  570.      (c)  3  Mer.  210. 
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bat^  admitting  that  to  be  so^  he  u  an  incombrancer  on  1841. 
the  fiind  to  the  extent  of  £1600^  and  is  entitled  to  avaU 
himself  of  all  legal  remedies  which  flow  out  of  that  situa- 
tion. In  addition^  however^  to  the  term  of  500  years^  he 
has  another  chaige  on  the  premises,  arising  out  of  the  re- 
ceiTership. 

Lastly,  it  is  not  the  practice  of  the  Court  to  direct  an 
inquiry  at  the  instance  of  any  party,  who  has  not  laid 
some  ground  for  it:  Conmpy.Hctyward  {a),EarlY.Picken{b). 
And  here  the  plaintiff  has  failed  to  prove  a  material  faet 
in  hia  case.  Besides,  he  has  no  merits  to  induce  the  Court 
to  do  any  thing  out  of  the  ordinary  course.  He  comes 
forward  at  a  late  period  to  avail  himself  of  a  highly  penal 
act  of  Parliament,  against  a  person  who  is  equally  a  pur- 
chaser for  value  with  himself.  Had  he  come  earlier,  the 
defendant,  Abraham,  might  have  had  an  opportunity  of 
bringing  an  action  against  his  solicitor  for  negligence  and 
breach  of  professional  duty  as  to  the  memorial.  Champum 
V.  Riff  by  {c). 

Mr.  Parry,  for  the  defendant  Sir  J.  D.  Colt. 

Mr.  SimpkiMon  in  reply. — ^This  is  not  an  application 
under  the  Annuity  Act ;  but  the  act  having  declared  the 
annuity  void,  the  bill  seeks  consequential  relief.  Admit- 
ting that  the  plaintiff  may  not  have  a  right  to  have  the  an- 
nuity deed  delivered  up,  yet  he  is  entitled  to  have  the  bene- 
fit of  the  term.  The  argument  on  the  other  side,  upon  the 
construction  of  the  Statute  of  Limitations,  goes  a  great 
deal  too  far.  It  is  said,  that  the  right  of  Searle  to  make 
an  entry  accrued  in  1810,  when  the  annuity  was  granted; 
and  that|  whether  an  adverse  possession  or  not  is  required 
under  the  statute,  Searle,  in  consequence  of  never  in  fact 

(a)  Ante,  p.  33.  (6)  1  R.  &  M.  547. 

\e)  Taml.  424  ;  1  R.  &  M.  539. 
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1841.  having  been  in  possession,  must  be  barred  by  the  statute. 
But  it  will  be  found  that  the  demise  to  Thorpe  was  to 
secure  better  pa3rment  of  the  annuity^  and  there  was  no 
power  of  entry  in  Thorpe^  unless  the  annuity  were  in  ar- 
rear  twenty-one  days.  Therefore,  assuming  that  the  plain- 
tiff has  proved  payment  of  the  annuity  to  1821,  it  is  essential 
to  ascertain  at  what  times  and  under  what  circumstances 
this  annuity  was  paid.  The  possession,  which  would  be  a 
bar  under  the  statute,  has  not  taken  place.  It  is  impera- 
tive on  the  Court  to  inquire  whether  the  pajrments  proved 
against  Colt  and  wife  were  regularly  made,  and  were  made 
so  as  to  exclude  the  operation  of  the  2nd  and  3rd  sections 
of  the  statute.  The  argument  on  the  other  side,  goes  to 
the  extent,  that  if  there  has  been  payment  of  interest 
within  twenty  years,  yet  if  there  has  been  no  acknowledg- 
ment in  writing,  or  the  mortgagor  has  been  in  actual  pos- 
session for  twenty  years,  the  mortgagee  is  barred  firom 
filing  his  bill  of  foreclosure.  But  there  is  no  authority  for 
that  proposition,  except  the  bare  opinion  of  the  Court 
in  Dearman  v.  Wyche,  The  statute  1  &  2  Vict.  c.  28,  is 
merely  explanatory. 

Nov.  16M.  The  Vice-chancellor. — In  this  case,  the  original  bill 
was  filed  on  the  8th  of  November,  1839,  and,  after  the  de- 
fendant Abraham's  first  answer,  was  amended,  under  an  or- 
der dated  in  May,  1840. 

The  plaintiff  is  the  personal  representative  of  Andrew 
Searle,  who  was  a  gentleman  resident  in  Norfolk,  and  died 
in  the  year  1835.  He  sues  in  that  character  as  an  equita- 
ble incumbrancer  on  the  life  estate  of  the  defendant,  Mrs. 
Colt,  in  a  messuage  and  lands  at  Bushbury  in  Stafford- 
shire, that  life-estate  being  an  equitable  interest  derived 
under  her  marriage-settlement,  dated  in  the  year  1804,  by 
which  she  conveyed  this  property,  previously  her  own,  so 
as  to  vest  it  in  certain  trustees  in  fee-simple,  upon  trust, 
for  her  separate  use  for  her  life,  and  after  her  death,  for 
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other  purposes.     Of  these  trustees^   the  defendant  Sir        1841. 
John  Dutton  Colt  is  the  survivor,  and  in  him,  accordingly, 
the  legal  fireehold  and  inheritance  are  vested. 

The  only  other  defendants  are  Edward  Vau^ian  Colt, 
who  is  Mrs.  Colt's  husband,  and  Robert  Abraham,  who  is 
the  personal  representative  of  Thomas  Abraham,  deceased. 

The  incumbrance,  under  which  the  plaintiff  claims,  is  a 
deed  of  the  18th  of  April,  1810,  by  which,  for  valuable 
consideration,  an  annuity  of  £122  per  annum  for  the  life 
of  Mrs.  Colt  was  granted  by  Mr.  and  Mrs.  Colt  to  An- 
drew Searle,  his  executors,  administrators,  and  assigns,  and 
charged  by  her  on  her  life-estate  in  the  Bushbury  pro- 
perty; and  for  better  securing  it,  she  by  the  deed  ap- 
pmnted  to  James  Thorpe,  and  directed  the  trustee  or 
trustees  of  her  marriage  settlement  to  demise  to  him  the 
messuage  and  lands  in  question  for  a  term  of  99  years, 
upon  trust,  for  raising  and  paying  the  annuity.  To  this 
security  neither  Sir  John  Colt  nor  his  late  co-trustee,  Mr. 
Sayer,  was  a  party. 

The  object  of  the  suit  is,  to  make  available  the  incum- 
brance of  1810,  to  have  it  clothed  with  the  legal  estate, 
and  to  obtain  payment  of  the  annuity  and  its  arrears. 

The  bill  alleges  the  annuity  to  be  in  arrear  from  some 
time  in  the  year  1820,  if  not  from  an  earlier  period ;  I  am 
not  sure  whether  the  expression  in  it  is  "  two  years  in  arrear 
on  the  18th  October,  1820,"  or  "two  quarters  in  arrear'*  on 
that  day.  It  asks  a  receiver  of  the  rents  of  the  Bushbury 
estate,  and  impeaches  as  invalid  a  security  of  the  20th  of 
April,  1820,  claimed  by  the  defendant  Abraham,  and  asks 
an  account  against  him  of  the  rents  of  the  Bushbury  pro- 
perty for  a  long  series  of  past  years» 

To  the  demands  made  by  this  bill,  Mr.  and  Mrs.  Colt, 
and  Sir  John  Colt,  have  not  either  wholly  or  partially 
offered  any  opposition.  Mr.  and  Mrs.  Colt  did  not  ap- 
pear at  the  hearing.  Sir  John  Colt  did  appear,  but  as 
a  trustee  merely,  making  no  case.    The  contest  is  be- 
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1841.        tween  the  plaintiff  and  Mr.  Abraham^  whose  claims  are 
\,   ^    ^      thus : — 

V,  In  1820^  Thomas  Abraham  contracted  to  purchase  of 

Mr.  and  Mrs.  Colt  a  present  annuity  of  £160  per  annum^ 
and  a  further  deferred  annuity  for  her  life,  to  be  charged 
upon  certain  property,  including  her  life  interest  in  the 
Bushbury  estate.  This  contract  was  carried  or  in- 
tended to  be  carried  into  effect,  by  indentures  dated  the 
20th  April,  1820,  by  which,  for  a  price  agreed,  being  a 
valuable  consideration,  these  annuities  were  by  Mrs.  Colt 
granted  accordingly,  and  charged  on  her  life  interest  in 
the  Bushbury  estate.  Part  of  the  money  was,  by  arrange- 
ment, applied  in  paying  off  a  mortgage  on  that  property. 
Tested  in  Richard  Smith,  which  was  prior  to  the  marriage 
settlement,  and  preceded  it  in  title.  The  mortgage  had 
been  by  demise  for  a  term  of  500  years,  carrying  with  it 
the  legal  estate  in  possession.  This  term.  Smith,  on  re- 
ceiving his  money,  assigned  by  one  of  the  deeds  of  1820 
to  Thomas  Bevan,  upon  trust  for  better  securing  Abra- 
ham's annuities,  and  subject  thereto,  upon  trust  for  secur- 
ing to  Mr.  and  Mrs.  Colt  the  re-payment  of  the  principal 
paid  to  Smith,  and  subject  thereto  to  attend  the  inherit- 
ance. This  transaction  required  for  its  validity,  the  inrol- 
ment  of  a  memorial  under  the  Annuity  Act  then  exist- 
ing, and  it  is  admitted,  that  there  was  not  any  proper  or 
sufScient  memorial  inrolled ;  but  the  annuities  have  ne- 
vertheless been  uniformly  insisted  upon  by  the  Abrahams; 
nor,  except  this  suit,  does  there  appear  to  have  been  at 
any  time,  by  any  person,  any  attempt  to  impeach  their 
validity,  or  to  question  them.  Sir  John  Colt  was  not,  nor 
was  Mr.  Sayer,  a  partgr  to  either  of  these  deeds,  though 
they  were  intended  and  expressed  to  be  parties  to  one  of 
them. 

The  defendant^  Abraham,  also  claims  to  be  an  incum- 
brancer upon  Mrs.  Colt's  life  interest,  under  a  deed  of  re- 
ceiver8hip,by  way  of  security,  alleged  to  have  been  executed 
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in  1807,  by  Mr.  and  Mrs.  Colt  to  Smithy  to  the  benefit  of  1841. 
which  it  is  alleged  that  in  1821^  by  means  of  a  deed  dated 
in  that  year,  Thomas  Abraham  became  entitled.  If  it  were 
material  to  consider  and  decide  upon  this  alleged  incum- 
brance, its  existence  and  validity  would  properly  form  the 
subject  of  inquiry — ^an  inquiry  however,  which,  for  the 
reasons  that  I  shall  state,  I  think  unnecessary. 

Neither  Sir  John  Colt  nor  Mr.  Sayer  was  a  party,  as  far 
as  appears,  to  the  alleged  security  of  1807,  or  to  the  trans- 
action of  1821. 

It  appears  that  in  the  year  1821,  if  not  earlier,  Thomas 
Abraham  took  possession  of  the  Bushbury  estate,  claiming 
under  all,  or  some,  or  one,  of  the  titles  to  which  I  have 
referred.  The  biU  states  that  he  received  the  rents  from 
and  after  the  date  of  the  20th  of  April,  1820,  until  his 
death.  The  answer  of  Robert  Abraham  states  that,  upon 
the  execution  of  the  deed  of  1821,  or  shortly  thereafter, 
Thomas  Abraham,  as  the  defendant  has  been  informed 
and  believes,  took  possession,  and  continued  in  undis- 
turbed possession  to  his  death,  and  that  upon  his  death, 
the  defendant,  as  his  administrator,  entered  into  posses- 
sion, and  continued  undisturbed  in  such  possession  to  the 
time  of  filing  the  bill. 

These  facts  as  to  the  possession  of  the  Bushbury  estate, 
before  and  after  the  death  of  Thomas  Abraham,  which 
happened  in  1829,  are  not  in  dispute  between  these  par- 
ties; it  is  not  suggested  by  the  plaintiff,  nor  is  there  any 
trace  in  the  cause,  that  his  title,  or  that  of  Andrew  Searle, 
has  ever  been  admitted  or  recognised  by  either  of  the 
Abrahams,  or  that  any  payment  or  satisfaction  of  or  on 
aooount  of  the  plaintiff's  annuity  or  any  part  of  it,  has, 
at  any  time  since  the  year  1820,  been  made  by  any  party, 
or  in  any  manner,  or  that  the  plaintiff,  or  Andrew  Searle, 
has  ever  received  any  portion  of  the  rents,  or  had  any 
possession  by  himself  or  otherwise  of  the  Bushbury  estates. 

VOL.  I.  E  N.  c.  c. 
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184  ]  •  Robert  Abraham  denies^  and  it  is  not  proved,  that  Thomas 

Abraham  ever  had  any  notice  of  Andrew  Searle's  title,  and 
his  first  answer,  among  other  things,  insists  thus : — ''This 
defendant  insists  on  the  validity  of  the  said  annuities 
granted  to  the  said  Thomas  Abraham ;  and,  under  the  cir- 
cumstance of  the  said  Thomas  Abraham  being  such  pur- 
chaser thereof  without  notice  of  the  said  complainant's 
alleged  annuity  as  aforesaid,  this  defendant  insists  on  such 
purchase  in  bar  to  all  the  relief  sought  by  the  said  com- 
plainant's said  bill,  and  upon  the  benefit  of  the  term  in  the 
said  freehold  premises  so  assigned  to  the  said  Thomas 
Sevan,  as  a  trustee  for  the  said  Thomas  Abraham  as  afore- 
said, and  such  assignment  to  him  as  aforesaid.  And  if  this 
Honorable  Court  should  be  of  opinion,  that  the  same  an- 
nuities are  invalid  by  reason  of  such  default  of  the  me- 
morial thereof,  as  in  the  said  bill  alleged  or  otherwise, 
then  this  defendant  insists  upon  the  Statute  of  Limita- 
tions of  actions  and  suits  in  bar  to  all  the  same  relief;  and, 
at  all  events,  this  defendant  saith  that  the  complainant, 
as  well  as  the  said  Andrew  Searle,  through  whom  he 
alleges  himself  to  derive  his  title,  have  been  guilty  of  gross 
laches  in  the  prosecution  of  the  claim  of  the  said  com- 
plainant ;  and  this  defendant  insists,  that,  under  the  cir- 
cumstances aforesaid,  no  relief  ought  now  to  be  afforded 
the  complainant  in  a  court  of  equity,  in  respect  of  any  of 
the  matters,  the  subject  of  this  suit/'  His  second  answer 
concludes  as  follows: — ''This  defendant  insists  on  the 
several  matters  insisted  on  by  him  in  his  said  answer  to 
the  said  original  bill  in  bar  thereto,  and  in  bar  to  all  the 
relief  sought  by  the  said  complainant's  said  amended  bill/' 
Now  this  state  of  the  pleadings  and  facts  is,  in  my  opin- 
ion, destructive  of  the  plaintiff's  case,  as  between  him 
and  Robert  Abraham ;  for  whatever  may  be  the  infirmi- 
ties of  Abraham's  title,  the  plaintiff  must  succeed  by  the 
strength  of  his  own;  and  whether  the  case,  so  far  as  time 
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is  concerned,  be  considered  with  reference  to  statutory  li-         1841. 
mitation,  or  to  the  general  principles  of  equity  applica^ 
ble  to  laches  and  stale  demands,  it  is,  I  think,  impossible 
to  give  him  rehef . 

I  have  mentioned  the  year  1820,  but,  in  truth,  as  the 
evidence  stands  between  the  plaintiff  and  Abraham,  there 
is  not  the  least  proof,  that  at  any  time  whatsoever  Scarlets 
annuity  was  wholly  or  partially  paid  or  recognised;  or 
that  his  security,  dated,  as  it  is,  in  1810,  has  ever  been 
treated  as  valid,  or  has  not  been  from  the  commencement 
a  dead  letter ;  the  bill,  as  I  have  said,  not  having  been 
filed  imtil  November,  1839. 

It  has  been  urged,  that,  as  the  Colts  make  no  opposition, 
and  as  a  dismissal  of  the  bill  between  the  plaintiff  and 
Abraham  might  be  conclusive,  an  inquiry  ought  to  be 
directed,  with  a  view  to  enable  the  plaintiff  to  deliver  him* 
self,  if  he  can,  from  the  effect  of  the  defence  founded  on 
length  of  time.  The  Court  ought,  however,  to  be  cautious 
how  it  allows  the  case  of  one  defendant  to  be  prejudiced 
by  the  course  or  conduct  of  other  defendants  in  the  cause; 
but  above  all,  it  ought  to  be  so,  when  there  seems  a  good 
understanding  between  the  plaintiff  and  the  rest  of  the 
defendants.  Nor  should  it  be  forgotten  that  Thomas  Ab- 
raham took  and  paid  for  his  securities,  (whether  impeach- 
able or  valid),  without  notice  of  the  title  now  set  up; 
that  they  have  not,  as  far  as  appears,  been  questioned  by 
any  other  person  than  the  plaintiff;  that  the  original  pur- 
chasers of  the  plaintiff's  and  defendant's  annuities  had 
both  died  before  the  bill  was  filed;  and  that  the  case  stated 
by  the  plaintiff  himself  in  that  bill,  is  one  not  only  not 
suggesting  any  reasonable  apology  for  the  time,  but  ad- 
mitting an  extent  of  delay,  probably  of  itself,  if  all  his 
allegations  were  proved,  entitling  this  defendant  to  be 
dismissed  from  the  suit.  These  allegations  are,  however, 
as  I  have  said,  not  proved,  and  I  am  on  the  whole,  of  opin- 
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1841.  ionj  that  I  should  not  be  doing  jostice^  if  I  detained 
Mr.  Abraham  longer  before  the  Court ;  he  must^  therefore, 
on  the  ground  of  length  of  time,  be  dismissed  with  costs. 

With  regard  to  Sir  John  Dutton  Colt,  I  think  that  the 
claims  of  Mr.  Abraham,  whether  well  or  ill  foimded,  ren- 
der it  improper  for  me  now  to  direct  that  trustee  to  exe- 
cute a  demise  under  the  direction  contained  in  the  deed 
of  1810.  I  shall  therefore  dismiss  the  bill  against  Sir 
John  Colt,  and,  if  he  asks  it,  with  costs.  But,  as  a  state  of 
things  may  eidst  in  which  hereafter  the  plaintiff  may  be 
entitled  to  call  for  such  a  demise,  I  think  that  the  dis- 
missal of  Sir  John  Colt  should  be  without  prejudice  to  a 
new  bill.  That  reservation,  however,  is  not  to  be  extended 
to  Mr.  Abraham. 

The  plaintiff  will,  as  against  Mr.  and  Mrs.  Colt,  if  there 
be  indeed  any  difference  between  them,  take  a  decree  in 
the  usual  way. 

The  questions  upon  the  defective  state  of  the  record  in 
respect  of  parties,  both  as  to  the  term  of  500  years,  and  as 
to  Thorpe,  the  trustee  of  Searle,  and  Hoggins,  the  trustee 
of  Abraham,  were,  during  the  argument,  waived  by  the 
parties  appearing,  each  of  whom  joined  in  requesting  the 
Court  that  the  cause  should  be  heard  and  decided  without 
additional  parties ;  and  to  this  application,  in  the  particular 
circumstance  of  the  case,  the  Court  considered  that  it 
might  properly  accede.  That  arrangement  of  course,  how- 
ever, does  not  affect  Mr.  and  Mrs.  Colt,  if  they  are  sub* 
stantially  different  parties  from  the  plaintiff. 
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Clabk  v.  Wilmot. 
1  HE  bill  was  filed  by  the  representatives  of  John  Allen   EnWcg  in  the 

i  ^  -  books  of  the 

for  the  foreclosure  of  a  mortgage  for  a  term  of  years  deceased  attor- 
created  by  the  defendant,  Wilmot,  in  certain  houses  at  ^dant  i^mit- 
Qerkenwell,  by  an  indenture,  dated  the  2nd  May,  1825;  ^^^^^ 
which  mortgage  was  duly  registered.    The  defendant,  W.  inabilloffore- 

,  ,  dosurey  to  proTe 

Wright,  claimed  an  interest  in  the  same  premises  as  the  that  the  whole 
assignee  of  an  equitable  mortgage   by  deposit  of  title  SS^beS  p^d*^ 
deeds,  alleged  to  have  been  made  by  Wilmot  to  one  Lang-  **^  j!^^^*' 
don  in  February,  1821.    Langdon  having  become  bank-  was  no  usury; 
rapt  in  1830,  his  official  assignee,  George  John  Graham,  though  not ' 
was  made  a  party  to  this  suit.  C!,me' rt- 

The  defendant,  Wright,  opposed  the  plaintiflf  s  claim  on  torney,  being 

made  in  the 

two  grounds — first,  that  AUen's  security  was  usurious,  usual  course  of 
part  of  the  mortgage-money  having  been  retained  by  the     Bankr^ 
mortgagee ;  secondly,  that  Allen  had  notice  of  the  defend-  "^^^^^  ^J. 

anfs  incumbrance.  ness  for  a  party 

.  claiming  an  in- 

The  cause  now  came  on  for  hearmg.  combranceprior 

to  the  mortgage, 
to  shew  that  the 

Mr.  Cooper  and  Mr.  Koe.  for  the  plaintiffs.  mortgagee  had 

*  notice  of  such 

incumbrance, 

Mr.  Simpkinson,  Mr.  Le  Neve  Foster,  and  Mr.  Bellamy,  but  he  is  not  a 

^  '  '  ^'   competent  wit. 

for  the  several  defendants.  ness  to  shew 

that  the  mort- 
gage was  usuri- 

In  order  to  disprove  the  alleged  usury,  by  shewing  that  ^^  ^  Ms  evi- 
the  whole  of  the  mortgage-money  had  been  paid  by  Allen  dence,  in  the 
to  Wilmot,  the  plaintiff's  counsel  gave  in  evidence  certain  would  be  to  dis. 
entries  in  the  books  of  Mr.  Keane,  deceased,  who  was  the  soli-  ultefrom'a  pos- 
dtor  of  Wilmot  at  the  time  of  the  mortgage,  which  were  jj^ie  Uabiuty  to 

^  "  ^  the  costs  of  the 

to  the  effect  that  he  had  received  the  money  and  paid  it  suit. 
over  to  Wilmot.    It  appeared,  that,  by  taking  these  items  signee,  dis- 
into  the  account  between  Keane  and  Wilmot,  Keane  ap-  ^^^S^,^' 

suit,  may  be 
dismissed  at  the 

bearing,  with  costs,  to  be  paid  to  him  by  the  plaintiff ;  but  in  such  case  he  must  di^^hipri  tf 6so- 

Imieip,  either  by  his  answer  or  at  the  bar. 
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peared  to  be  to  a  slight  amount  a  creditor  of  Wilmot ;  by 
rejecting  them  he  was  his  debtor. 

This  evidence  was  objected  to  on  the  ground  that  it  went 
to  discharge  as  well  as  to  charge  Eeane. 


The  Vice-chancellor  said^  that  that  made  no  differ- 
ence in  the  application  of  the  general  rule;  he  also  re- 
ferred to  Doe  d.  Pattesali  v.  Turford  (o).  He  received  the 
evidence. 

The  allegation  of  notice  in  the  answer  of  the  defendant, 
Wright,  was  in  these  terms : — "That  the  said  John  AUen, 
at  the  time  he  took  the  mortgage,  had  actual  or  construc- 
tive notice  of  his^  the  defendant's  incumbrance.'^  In  sup- 
port of  this  statement,  and  also  to  prove  the  usury,  the 
defendant,  Wright,  proposed  to  read  the  evidence  of  Wil- 
mot. As  to  the  former  point,  Wilmot  stated  that  he  had 
given  notice  of  his  lien  or  equitable  mortgage  to  Clark, 
the  solicitor  of  Allen,  either  at  the  time  or  prior  to  Allen's 
advancing  the  money. 


The  plaintiff's  counsel  objected: — First,  that  the  statement 
in  the  answer  was  not  su£Qciently  specific  to  enable  the 
plaintiff  to  meet  it  by  evidence;  and  therefore  no  eviden 
could  be  read  in  support  of  it; — ^that  Wilmot's  evidence, 
however,  on  this  point  could  be  of  little  weight,  inasmuch 


{a)  3  Bam.  &  Ad.  890.  In  this 
case,  AfauUf  arguendo,  says — "En- 
tries or  admissions  made  by  de- 
ceased persons  are  admissible  to 
prove  facts  not  ordinarily  proveable 
by  hearsay,  in  two  cases  only; 
first,  where  the  entry  or  declara- 
tion is  against  the  interest  of  the 
party  making  it;  secondly,  where 
it  is  made  in  the  regular  course  of 
business;  but,  in  the  latter  case, 
it  is  not  so  much  by  way  of  state- 


ment of  a  fact  that  it  is  evidence, 
as  because  it  is  part  of  a  transaction 
which,  being  proved,  the  other  parts 
are  presumed  from  if  Upon 
which  Parke,  J.,  says — "  I  agree 
in  the  rule  laid  down ;  but  I  think 
that,  in  the  second  case,  a  neces- 
sary and  invariable  connection  of 
&cts  is  not  required  ;  it  is  enough 
if  one  fact  is  ordinarily  and  usually 
connected  with  the  other." 
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as  it  was  perfectly  consistent  with  mere  constructive  notice,         1841. 
which  was  not  sufficient  as  against  a  registered  mortgage. 
Secondly^  that  Wilmot's  evidence  was^  on  the  ground  of  in- 
terest^ inadmissible  to  prove  the  usury. 

The  Vice-chancellor^  upon  the  first  pointy  said^  that 
though  the  statement  in  the  answer  was  general^  he  could 
not  say  that  the  defendant  was  precluded  from  giving  evi- 
dence either  of  actual  or  constructive  notice.  What  weight 
would  be  attached  to  such  evidence  was  another  question. 
As  to  the  other  point  he  was  of  opinion^  that  the  evidence 
of  Wilmot  was  receivable  to  prove  the  notice  to  Allen,  but 
not  to  prove  the  usury.  If  usury  were  not  proved,  the 
case  might  take  such  a  turn,  as  that  the  costs  of  the  suit 
might  be  thrown  on  Wilmot's  estate;  but  if  he  were 
allowed  to  prove  the  usury,  the  plaintiff's  bill  would  be 
dismissed,  and  no  costs  thrown  on  Wilmot's  estate. 

After  The  Vice-CTumcellor  had  decided  these  points, 
Mr.  Simpkinson  referred  to  Hughes  v.  Gamer  (a),  as  being 
coincident  vrith  his  Honour's  decision  on  the  first  point. 

Mr.  Bellamy,  for  the  official  assignee,  then  asked  for  his 
costs  j  citing  Woodward  v.  Haddon  {b),  and  Peake  v.  Gib- 
bon (c).  In  answer  to  a  question  from  the  Court  whether 
his  client  disclaimed,  he  said  he  claimed  by  his  answer  no 
interest  other  than  such  interest,  as  official  assignee,  as  the 
Court  might  adjudge  to  him. 

The  Vice-chancellor  said,  that  this  was  in  effect 
claiming  every  thing  which  by  possibility  he  could,  and 
that  if  he  did  not  disclaim  absolutely,  he  must  remain  be- 
fore the  Court ;  but  if  he  disclaimed  absolutely  at  the  bar, 
he  could  have  his  costs  from  the  plaintiff. 

Mr.  Bellamy  then  disclaimed  absolutely. 

(a)  2  Y.  &  C.  328,  571.     (6)  4  Sim.  606.     (c)  2  Rusa.  &  M.  354. 
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1841. 

MiLLEB  V.  GOW. 
Nov.  I5lh,      f>\ 

Whereadocu-  v^OUPLAND  and  Duncan^  commission  merchants  at 
p^nenion  of  Liverpool,  made  it  part  of  the  usual  course  of  their  busi- 
the  defendant  u  ness,  to  induce  merchants  and  manufacturers  in  England 

prodnoed  and  i  •  i       i  i  • 

read  by  the  to  ship  goods  through  their  house  at  Liverpool  to  Re- 
Larinf.nndera  mington  &  Co.  of  Bombay.  They  also  frequently  shipped 
S'Ste  rodnc-  S^^®  ^^  their  own  account  in  the  names  of  other  persons, 
tkm,  the  de-       In  the  course  of  these  transactions,  they  procured  Craw- 

fendant  will  not   ^,o^^tj 

be  allowed  to  ford  &  Co.,  of  London,  to  advance  money  to  the  actual  or 
answer  uy  nominal  shippers,  as  the  case  might  be,  on  the  security  of 
statem^t  in       ^jjg  jj^g  ^f  lading,  and  of  the  policies  of  insurance  which 

explanation  or  ^'  ^ 

muOification  of  were  eflfected  on  the  goods.  On  the  29th  July,  1836,  Qow^ 
(except  as  to '  who  was  a  linen  factor  at  Manchester,  received  a  letter 
Sit^TSStibe  ^^^  ^^  brother-in-law,  Eadie,  who  was  in  the  employ- 
Court,  if  neoes-  ment  of  Duncan  &  Coupland  as  their  clerk  and  book" 

sary,  will  direct  ...  i_         . 

an  inquiry  on  keeper,  informing  him  that  he  had  shipped  to  Bombay,  in 
^^  "  Gow^s  name,  certain  goods,  for  which  Gow  would  shortly 
receive  £1100  in  bank  post  bills,  which  he  was  to  indorse 
and  transmit  to  him,  Eadie.  On  the  31st  July,  Qow  re- 
ceived the  £1100  in  bank  post  bills  &om  Crawford  &  Co., 
and  forthwith  indorsed  and  sent  the  bills  to  Eadie.  The 
goods  were  soon  afterwards  sent  to  Remington  &  Co.,  at 
Bombay,  and  in  November,  1836,  a  fiat  in  bankruptcy 
issued  against  Coupland  &  Duncan. 

Remington  &  Co.  received  the  goods,  sold  them,  and 
remitted  the  proceeds,  amounting  to  £1823,  in  bills  of 
exchange  to  Crawford  &  Co.,  who  not  only  repaid  them- 
selves thereout  the  sum  of  £1100,  latt  claimed  to  hold  the 
surplus  in  part  discharge  of  other  debts  due  to  them  from 
Coupland  &  Duncan. 

The  bill  was  filed  by  the  assignees  of  Coupland  &  Dun- 
can against  Gow  and  Crawford  &  Co.,  praying  for  an  account 
of  the  surplus  proceeds  and  payment.  The  case  made  by  the 
bill  against  Gow  was,  not  only  that  he  was  the  party  legally 
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interested  in  the  goods ;  but  that^  although  he  was  ignorant  1841. 
of  the  use  of  his  name  in  the  first  instance^  yet  he  subse- 
quently assented  to  it^  and  claimed  a  substantial  interest  in 
the  transaction,  by  charging  the  assignees  with  a  sum  for 
commissio  n^trouble,  and  risk;  and  that  he  had  refused 
to  assign  to  them,  without  payment  of  such  commission : 
for  which  reason,  as  they  contended,  he  was  liable  to  the 
costs  of  the  suit. 

The  bill  having  been  amended,  with  a  view  to  strengthen 
the  case  against  the  defendant  Gow,  he,  by  his  answer  to 
the  amended  bill,  stated,  that  having  heard,  since  the  bank- 
ruptcy of  Coupland  &  Duncan,  that  Messrs.  Remington 
&  Co.  intended  to  remit  the  proceeds  of  the  goods  in  cot- 
ton, and  being  apprehensive  that  the  liabilities  he  was 
under  by  reason  of  his  name  having  been  used,  might 
thereby  be  increased,  he,  for  the  mere  purpose  of  protecting 
himself  and  not  with  any  other  view,  wrote  and  prepared 
to  send  to  Remington  &  Co.,  a  letter  dated  the  24th  May, 
1837.  [Then  followed  the  letter,  verbatim,  in  which  he 
spoke  of  his  shipment,  and  stated  that  he  had  never  autho- 
rized any  remittance,  except  by  bills  at  the  best  exchange 
of  the  day,  and  that  he  repudiated  all  investments  in  cot- 
ton.] The  defendant  then  proceeded  to  state,  that  he  sent 
a  letter  to  Crawford  &  Co.,  dated  the  25th  of  May^  1837, 
by  which  he  informed  them  of  having  written  to  Reming- 
ton &  Co.,  «nd  in  which  he  inclosed  a  copy  of  his  letter 
of  the  24th  May.  He  then  stated,  that,  having  afterwards 
heard  that  Remington  &  Co.  had  abandoned  their  inten- 
tion of  remitting  the  proceeds  in  cotton,  he  did  not  send 
them  the  before-mentioned  letter  of  the  24th  of  May.  In 
a  subsequent  part  of  the  answer  he  alleged  as  follows : — 
''And  this  defendant  says,  that  he  has  now  in  his  posses- 
sion or  power,  a  copy  of  his  said  letter,  dated  the  24th  day 
of  May,  1837,  and  addressed  but  not  sent  to  the  said 
Messrs.  Remington  &  Co.,  and  also  a  copy  of  this  defend- 
ant's said  other  letter  to  the  said  Messrs.  Crawford  &  Co. 


MlLLBft 


Gow. 
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1341.  bearing  date  the  25th  day  of  May,  1837,  to  which  last- 
mcDtioned  letter  a  copy  of  the  said  letter  of  the  24th  of 
r.  "  May,  1837,  was  annexed,  as  hereinbefore  in  that  behalf 
is  mentioned;  which  several  last-mentioned  letters  this 
defendant  has  hereinbefore  set  forth/' 

Upon  the  admission  contained  in  this  paragraph,  the 
plaintiffs  moved  for  and  obtained  the  usual  order  for  the 
production  of  the  copies,  fee,  of  letters  of  the  24th  and 
25th  May,  1837. 

The  cause  now  came  on  for  hearing. 

Mr.  Swanston,  Mr.  Long,  and  Mr.  Rolt,  for  the  plaintiff. 

Mr.  Simpkinson,  and  Mr.  Bacon,  for  the  defendant  Gow. 

Mr.  Teed,  and  Mr.  Wigram,  for  the  defendants  Craw- 
ford &  Co. 

The  plaintiff's  counsel,  in  support  of  their  case  against 
Gow,  read  the  copy  of  the  letter  of  the  24th  May,  1837, 
which  had  been  produced  under  the  order. 

The  defendant  Grow's  counsel  contended,  that,  this  docu- 
ment being  read,  all  the  circumstances  mentioned  in  the 
answer  in  connexion  with  it  should  be  read ;  more  espe- 
cially as  the  clause  in  the  answer  in  which  the  possession 
was  admitted,  and  on  which  the  order  for  production  was 
founded,  specifically  referred  to  the  circumstances  under 
which  the  letter  was  written.  [The  Vice-Chancellor. — Cer- 
tainly the  reference  is  carried  farther  than  usual.  There 
is  a  specific  reference  to  specific  circumstances  relating  to 
a  particular  document.  It  is  a  hard  state  of  things,  if 
the  defendant  is  not  to  be  allowed  to  explain  this  docu- 
ment, which  he  may  never  have  an  opportunity  of  explain- 
ing in  any  other  way ;  and  which,  in  fact,  he  has  explained 
in  his  answer.  But,  the  question  is,  whether  there  is  any 
distinction  in  principle  between  a  general  and  specific  re- 
ference.] 
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The  plaintiflF's  coimsel. — ^We  read  no  part  of  the  answer  1841. 
relating  to  this  document,  except  with  reference  to  the 
possession  of  it.  The  defendant^  therefore,  is  not  entitled 
to  read  any  passage  in  the  answer  relating  to  this  docu- 
ment^ except  perhaps  such  as  may  qualify  the  possession 
or  right  of  production :  Taylor  v.  Salmon  (a). 

The  Vice-chancellor. — The  practice  at  law  is  clearly 
established,  that,  when  an  answer  is  used,  the  whole  must 
be  read.  It  is  different  in  this  Court ;  but  the  rule  here 
is,  that  you  cannot  in  reading  sever  parts  that  in  sub- 
stance are  connected  together.  When,  however,  a  docu- 
ment is  produced  &om  the  custody  of  the  clerk  in  court, 
under  a  bill  for  relief,  the  plaintiff  is,  I  apprehend,  en- 
titled to  use  it,  without  reading  that  part  of  the  answer 
which  precedes  the  admission  of  the  possession  of  the 
document.  I  cannot  conceive  this  rule  to  be  likely  in 
any  case  to  produce  practical  inconvenience,  because  the 
Court  may  look  at  the  whole  answer,  if  not  as  evidence, 
yet  as  that  which  may  regulate  its  discretion  with  respect 
to  the  farther  investigation  of  particular  facts.  I  shall 
not  break  through  the  general  rule  in  this  case,  but  shall 
admit  the  document  in  evidence,  simply  as  coming  out  of 
the  defendant's  possession.  The  defendant,  however,  will 
be  entitled  to  suggest  for  the  consideration  of  the  Court, 
as  fit  subjects  for  inquiry  at  least,  any  circumstances  affect- 
ing the  document,  which  may  appear  on  the  face  of  it  or 
are  stated  by  the  answer. 

(a)  3  Myl.  &  Cr.  422. 
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1841. 

Ryan  v.  Daniel. 

Nov.  19M.       T 

Twoyonogoffi-  JOHN  Bourke  Byan  and  Nicholas  Charles  Daniel^  being 
^^JiidhUS^  in  the  Horse  Guards  in  1792,  drew  np  and  gave  to 
orer  to  eadi       ^^ch  other  counter  memorandums  of  the  same  date  and 

other  certain 

docamentfl,  by    form,  except  that  the  document  in  each  party^s  rcspec- 

charges  his  real  tive  possession  contained  the  name  and  signature  of  the 

and  personal       other  nartv 
estate  with         ^^^^^  panv. 

jHOOO  in  favour      The  document  which  was  the  subject  of  the  present 

of  the  othor,  in        .  . 

case  the  other     suit  was  in  the  following  form : — 

should  surriye 
him ;  the  in- 

dnccmentfor  Brighton,  12M  June,  1799. 

thin  nndertak- 

ing,  as  express.  In  case  I  die  before  John  Bourke  Ryan,  Esq.,  I  hereby 
i^^entyb^  charge  all  my  real  and  personal  property  with  the  sum  of 
^t  tibe  other  £1000,  to  be  paid  immediately  after  my  decease  by  my 
Btnunent  of       executor,  he  having,  by  a  writing  of  the  same  date,  left  me 

eren  date,  left     ^ .  Tin  •       i  • 

the  writer  the     the  same  sum  in  case  I  should  surviye  him. 
SSTttl^ter  (Signed)     Nicholas  Charles  Daniel. 

•>»onld  surriTc        Witness,  J.  Hoskings. 

him.  The  offi- 
cers soon  after- 
wards separate,        Soon  after  this  transaction  the  parties  separated,  and 

and  after  the  ^  ^ 

lapse  of  many     neyer  afterwards  met. 

JmcA  S^-        I^  1828,  Ryan  wrote  a  letter  to  Daniel  dated  the  18th 

^^BMon^    December  in  that  year,  in  the  following  terms : 

mode  of  cancel- 

tiTdy  setUed:-^  "  Dear  Sir, — There  exists  an  engagement  entered  into  by 
^^into'con.  ^^^  ^^  my  possession,  &c."  (describing  it) :  "  a  similar  con- 
sideration the     tract  you  possess.     I  would  either  cancel  this  undertaking, 

circumstances  .  . 

under  which  the  or  have  the  business  arranged  in  a  more  legal  form.  I 
w!^m^  and  ^^ust  we  may  live  several  years,  but  we  should  avoid  litiga- 
te situation  in  ^qj^^     j  g^all  be  in  town  in  February,  when  the  matter 

hfe  of  the  par-  "^ ' 

ties,  the  sur- 

Tivor  had  no 

purely  equitable  claim  which  he  could  enforce  against  the  estate  of  the  other. 

QiMsre,  whether  he  had  a  legal  claim,  and  whether,  if  legal  originally,  it  was  not  legally 
cancelled. 
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may  be  settled.    Your  answer  to  this  will  be  my  guide.         1841. 
I  remain^  yours,  &c.,  J.  B.  Ryan.'* 

In  answer  to  this  letter,  Daniel  wrote  a  letter  to  Ryan, 
dated  the  11th  January,  1829,  in  which  he  assured  Ryan 
that  he  was  equally  anxious  with  himself  to  put  an  end  to  the 
engagement,  and  deprecated  the  notion  of  their  respective 
executors  being  involved  in  litigation.  He  also  stated  that 
he  would  send  the  document  in  his  possession  to  his  solicitor 
in  town,  and  proposed  that  some  deed  of  relinquishment 
should  be  executed.  He  at  the  same  time  wrote  a  letter  to 
his  solicitor,  Mr.  Waterman,  in  which,  after  stating  what 
had  occurred,  he  expressed  himself  thus: — "He  (i.  e. 
Ryan)  will  call  on  you  to  settle  a  deed  of  relinquishment. 
When  he  signs  his  part,  send  it  to  me,  and  I  will  sign 
mine.*'  The  following  paragraph  was  added  by  way  of 
postscript.  '^  As  I  have  great  reliance  on  you,  I  send  you 
the  agreement,  which  you  may  give  him  on  getting  mine.'* 
The  document  was  inclosed  in  the  letter. 

Ryan  received  Daniel's  letter,  but  never  called  at  Mr. 
Waterman's  office,  and  nothing  further  took  place  between 
the  parties.  Daniel  died  in  May,  1833,  and  Ryan  in  De- 
cember, 1885. 

The  bill  was  filed  in  Trinity  Vacation,  1838,  by  Mary 
Ryan,  administratrix  with  the  will  annexed  of  John 
Bourke  Ryan,  against  George  R.  Daniel,  devisee  of  the 
real  estates  and  executor  of  Nicholas  Charles  Daniel, 
and  it  prayed  that  the  agreement  of  the  12th  June, 
1799,  might  be  specifically  performed,  and  that  the  sum 
of  jElOOO  thereby  secured,  might  be  paid  to  the  plaintiff 
out  of  Daniel's  estate.  The  defendant  admitted  assets, 
but  submitted  that  he  was  not  liable  to  pay  this  de- 
mand. 

Mr.  Purvis  and  Mr.  Stephenson  for  the  plaintiff. — ^This 


62  CASES    IN    CHANCERY. 

1841.  is  a  contract  which  ought  to  be  performed.  Supposing 
even  that  it  is  a  wager^  it  is  good  in  law^  unless  public 
policy  or  some  statute  renders  it  bad^  which  is  not  the  case 
here.  It  may^  indeed^  be  urged  that  these  documents  give 
an  interest  to  one  party  to  destroy  the  other^  but  the  same 
objection  might  be  made  to  a  settlement^  in  which  the 
most  important  interests  in  life  are  made  to  depend  on 
such  contingencies.  No  one  doubts^  that  if  an  estate  is 
limited  to  A.^  with  remainder  to  B.,  but  if  B.  die  in  the 
lifetime  of  A.,  then  to  C.^  the  remainder  to  C.  is  good. 
Agreements  to  divide  property,  which  may  come  to  persons 
on  a  contingency,  have  been  frequently  supported;  Wethered 
V.  Wethered  (a),  Hyde  v.  White  {b),  Harwood  v.  Thoke  (c), 
Beckley  v.  Newland  {d),  and  that  wagers  may  be  legal  is 
evident  firom  Hussey  v.  Crickett  {e),  Lord  March  v.  Piffot  (/), 
Good  V.  Elliott  {g).  It  is  submitted,  that  the  agreement 
is  not  put  an  end  to  by  the  correspondence.  Both  par- 
ties wish  to  relinquish  it,  but  Daniel  wishes  to  do  so  in 
a  more  legal  form  than  is  suggested  by  the  other.  He  does 
not  accept  the  other's  terms,  that  is  to  say,  mutual  can- 
celment,  but  he  proposes  a  deed  of  relinquishment,  and 
directs  his  attorney  not  to  seek  out  the  other  party,  but  to 
wait  till  he  calls. 

The  Vicb-Chancellor. — If  a  legal  debt,  still  subsist- 
ing, was  created  by  this  document,  the  Court  might  be 
bound  to  give  effect  to  it;  but  I  am  not  satisfied  that  a 
legal  debt,  not  legally  extinguished,  was  created.  The 
question  then  is,  whether  this  is  such  a  demand  as  a  court 
of  equity  will  give  effect  to,  the  debt  not  being  legal.  I 
am  of  opinion  that  it  is  not. 

(a)  2  Sim.  183.  (e)  3  Camp.  168. 

(6)  5  Sim.  524.  (/)  5  Burr.  2602. 

(c)  2  Sim.  192.  (^)  3  T.  R.  693. 
id)  2  P.  W.   182. 
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The  docninents  bear  upon  the  face  of  them  every  mark  1841. 
of  improvidence.  Without  reference  to  change  of  circum- 
stances, marriage,  children,  or  diminution  of  fortune,  they 
were  executed  in  1799  by  gentlemen  in  the  army,  who 
afterwards  lost  sight  of  each  other.  It  is  a  remarkable 
circumstance,  that,  in  each  of  these  papers,  the  word  '^  left'' 
occurs.  I  am  not  satisfied  they  were  meant  as  contracts, 
in  the  legal  or  equitable  meaning  of  the  term.  Speaking 
as  a  lawyer,  I  am  not  satisfied  that  the  instruments  were 
not  testamentary.  On  that,  however,  it  is  not  necessary  to 
give  an  opinion. 

Looking  at  the  circumstances  of  the  case — the  time  of 
the  transaction,  the  age  of  the  parties,  and  the  condition 
in  society  in  which  these  gentlemen  stood,  and  looking  at 
their  correspondence,  which  took  place  at  a  remote  time 
subsequently,  in  which  one  ofifers  to  relinqidsh  the  claim 
or  to  have  it  completed  in  legal  form,  and  the  other  ex- 
presses his  willingness  to  relinquish  it,  I  think  it  impossible 
that  a  court  of  equity  can  treat  it  as  an  equitable  debt,  if 
it  is  not  a  legal  one.  If,  on  the  other  hand,  it  is  a  legal 
debt  not  legally  cancelled,  it  may  be  my  duty  to  give 
effect  to  it,  by  directing  payment  of  it  out  of  the  assets. 
I,  therefore,  propose,  subject  to  the  observations  of  the  de- 
fendant's counsel,  to  retain  the  bill  for  twelve  months, 
with  liberty  to  the  plaintiff  to  bring  an  action. 

Mr.  Boteler  and  Mr.  Wilcock^  for  the  defendant. — ^The 
bill  should  be  dismissed  with  costs.  If  this  document  is 
testamentary,  it  has  not  been  proved  as  such.  K  it  is  not 
testamentary,  it  is  in  form  either  a  wager,  or  a  contract 
for  a  life  insurance,  in  which  the  party  assuring  had  no  in- 
terest. But,  in  truth,  the  contract,  such  as  it  is,  is  at  an 
end;  for  Daniel's  answer  is  clear  as  to  his  intention,  that 
it  should  be  put  an  end  to,  and  the  other  says,  "  Your 
answer  shall  be  my  guide."    Supposing,  however,  the  con- 
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1S41.  tract  not  to  be  at  end^  as  far  as  the  intentions  of  the  parties 
were  concerned^  the  question  will  be,  whether  it  is  con- 
sistent with  public  policy,  that  two  officers  should  wager 
the  life  of  one  against  that  of  the  other.  In  the  cases 
which  have  been  cited,  the  position  of  the  parties  was 
different.  The  Court  wiU  leave  the  party  to  her  legal 
remedy. 

The  Yice-Chancellok. — ^I  have  said  that,  in  my  opin- 
ion, the  plaintiff,  unless  she  is  a  legal  creditor,  has  no 
equity.  But  a  legal  creditor,  proceeding  against  assets, 
has  a  right  here,  whether  the  assets  are  admitted  or  not, 
especially  where  the  instrument  purports  to  charge  the 
real  estate.  A  case  of  alleged  legal  debt  may  be  so  clear 
as  to  warrant  the  Court  in  acting  on  the  existence  or 
non-existence  of  the  debt,  as  matter  established.  On  the 
present  question  of  legal  debt  I  have  an  impression ;  but 
I  cannot  say  that  the  matter  is  so  perfectly  plain  and 
clear  as  to  warrant  me  in  disposing  of  the  question,  as 
if  this  were  not  a  legal  debt.  I  do  not  think  I  can  pre- 
vent the  plaintiff  from  establishing  her  debt  at  law,  if  she 
can. 

Retain  the  bill  for  twelve  months,  with  liberty  to  bring  an  action  in  the 
usual  way.  And  if  the  plaintiff  shall  bring  an  action  witliin  six  weeks 
from  this  day,  let  the  defendant,  for  the  purpose  of  such  action,  admit 
that  the  action  was  brought  on  the  day  the  bill  was  filed. 
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1841. 
SCAWIN  V.  SCAWIN.  ^OV'  19^A. 

In  February,  1880,  a  joint  stock  banking  company  ^as  xhe  pnrchaie 
formed  at  York,  and  by  the  deed  of  settlement  it  was  pro-  ^JJ^^j^^l^t 
vided  that  the  capital  should  consist  of  50,000  shares  of  stock  bank,  in 

the  name  of  his 

£100  each,  and  that  no  person  should  hold  more  than  100  son,  held,nnder 
shares,  till  the  annual  meeting  in  1881,  at  which  time  the  ea,  not  to  be  ' 
numb^  of  shares  tenable  by  each  share-holder  should  be  f*  •dvanoement 

*^  for  the  ion. 

increaaed  to  200.    There  was  also  a  stipulation  that  the      Evidence  of 
number  of  shares  subscribed  for,  or  holden  by  6ach  holder,  conpied  with 
should  be  written  opposite  his  name,  and  a  certificate  deli-  *^|^i  endence 
vered  to  him  as  to  the  number  of  shares  holden  by  him,  aa  to  the  inten- 

tionaofatea- 

which  should  be  evidence  of  the  number  of  shares  so  tator  by  the  at- 

holden  by  him.  maSTthe  wUi. 

The  plaintiff  subscribed  100  shares  in  his  own  name, 
and  50  shares  in  the  name  of  his  son ;  and  he  paid  the 
deposits  and  calls,  not  only  on  the  100  shares,  but  the  50 
shares.     The  last  call  was  in  May,  1885. 

On  the  occasion  of  this  subscription,  the  certificates  of 
the  two  classes  of  shares  were  delivered  to  the  plaintiff; 
and  he  received  the  dividends  on  both,  without  any  inter- 
ference on  the  part  of  the  son,  until  the  2nd  June,  1887. 
Soon  after  that  time  the  son  died,  having  made  his  will,  by 
which  he  appointed  his  wife,  the  defendant  Sarah  Scawin, 
his  executrix,  but  took  no  notice  of  the  shares. 

The  plaintiff  filed  his  biU  against  Sarah  Scawin  and  the 
bank,  praying  a  transfer  to  him  of  the  50  shares,  on  the 
ground  that  they  were  purchased  by  the  plaintiff  in  the 
name  of  his  son,  in  the  character  of  trustee  for  the  plain- 
tiff. 

The  bill  put  in  issue,  and  the  plaintiff  proved  by  the 
evidence  of  his  daughters,  various  admissions  by  the  son, 
in  his  lifetime,  that  the  50  shares  were  not  his,  but  his  fe- 
ther's. 

The  defendant's  counsel  read  the  evidence  of  Barnes, 

VOL.  I.  F  ^-  ^-  ^- 
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1841.  the  secretary  of  the  bank^  to  shew  that,  when  the  certifi- 
cates were  delivered  to  the  plaintiff,  no  direction  was  given 
by  the  son  that  the  dividends  should  be  paid  to  the  &ther. 
They  also  tendered  in  evidence — ^first,  a  simple  declaration 
by  the  son,  that  he  had  50  shares  in  the  York  bank,  and 
thought  he  could  not  mend  himself ;  Grey  v.  Grey  (a),  Sid- 
mouth  V.  Sidmouih  {b) ;  this  was  rejected :  secondly,  decla- 
rations to  the  same  effect,  accompanied  with  an  offer  of 
sale  of  the  shares;  this  was  received:  and  thirdly,  the 
evidence  of  the  attorney  who  made  the  son's  will,  stating 
the  testator's  intention  to  bequeath  the  50  shares  with  the 
rest  of  his  property ;  this  was  received  with  some  hesita- 
tion. 

Mr.  Sin^kinson,  and  Mr.  WUbraham,  for  the  plaintiff, 
contended,  that,  independently  of  the  admissions,  the  cir- 
cumstances of  this  case  were  inconsistent  with  the  notion 
of  any  intended  advancement  to  the  son. 

Mr.  Swanston,  and  Mr.  Beales,  for  the  defendant,  Sarah 
Scawin. — ^The  purchase  of  the  shares  in  the  name  of  the 
son  was  presumptively  an  advancement,  and  the  payment 
of  the  calls,  and  the  possession  of  the  certificates  by  the 
father,  are  not  circumstances  sufficient  to  rebut  that  pre- 
sumption. The  payment  of  calls  was  merely  paying  the 
price  of  the  shares,  and  the  possession  of  the  certificates  is 
only  the  possession  of  the  title-deeds.  The  receipt  of  divi- 
dends has  the  same  legal  effect.  [The  Vice'ChaneeUar — 
Upon  the  principle  laid  down  in  Merless  v.  FrankUn{c)^  the 
receipt  of  dividends  by  the  father  is  a  circumstance  in  his  fa- 
vour, though  not  conclusive.]  The  question  here  is,  on 
which  side  the  weight  of  evidence  preponderates.  On  the 
side  of  the  plaintiff,  two  of  the  witnesses  are  his  daughters, 
who  may  become  entitled  to  receive  the  shares.     On  the 

(a)  2  Swanst.  594  ;  see  2  Ves.  &  B.  52.         (6)  2  Beav.  449. 

(c)  1  Swanst.  13. 
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other  side^  the  witnesses  are  wholly  dismterested.  Besides,  1841. 
the  subsequent  declarations  and  subsequent  acts  in  favour 
of  the  fother,  will  not  give  the  father  a  title  which  he  had 
not  at  the  commencement  of  the  transaction.  Now,  here 
the  certificates  were  delivered  without  any  direction  on 
the  part  of  the  son.  On  the  other  hand,  in  Sidmauih  v. 
SidnunUh,  the  son  went  and  delivered  the  dividends  to  the 
fitther,  and  the  Court,  in  its  judgment,  dwelt  very  much  on 
that  circumstance. 

Mr.  fVUham^  for  the  bank. 

Mr.  SimpHnam,  in  reply,  was  stopped  by  the  Court. 

The  Vice-Chancellob. — If  I  decided  in  favour  of  the 
defendant,  I  should  hold  that  a  father  could  in  no  case 
make  his  son  a  trustee  for  him.  It  is  settled  that  a  pur- 
chase by  a  father  in  the  name  of  his  son,  is  primdfade 
an  advancement  of  the  son.  The  presumption  is  so,  but 
of  course  this  presumption  may  be  rebutted.  The  father 
may  certainly,  even  in  cases  where  the  doctrine  of  ad- 
vancement is  held  to  take  place,  receive  the  title-deeds^ 
and  the  dividends;  but  although  those  circumstances 
may  exist  in  such  cases,  yet  they  are  circumstances  in 
&vonr  of  the  father,  especially  where  the  son  is  adult. 
Mr.  Swamion  ingeniously  calls  the  payment  of  calls  the 
price  of  the  shares;  but  I  must  confess  I  think  the  sub- 
sequent payment  of  calls  carries  the  case  fiEurther  than  the 
mere  payment  of  the  price  at  the  time  of  the  purchase  would 
do. 

Now,  what  is  the  evidence  on  the  other  side?  Nothing, 
except  that  the  son  quarrelled  with  the  father,  and  offered 
to  sell  the  property,  which  for  want  of  the  certificates  he 
could  not  have  done,  and,  further,  that  he  made  his  will 
intending  to  leave  the  shares  to  his  wife.  These  facts 
are  to  be  received  in  evidence,  no  doubt ;  but  they  are 
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not  of  equal  weight  with  fiu^ts  and  dedarationB  against 
his  own  interest;  and  although  general  declarations  are 
not  altogether  satisfSeustory^  and  I  receive  them  with  great 
caution;  yet^  when  I  look  at  the  nature  of  this  transaction, 
and  the  amount  of  the  property^  it  is  impossible  for  me  to 
refuse  to  give  credit  to  the  declarations  of  the  son,  which 
have  been  proved  on  the  part  of  the  father ;  and  there  is 
nothing,  in  my  opinion,  on  the  other  side  suflBcient  to 
counteract  the  effect  of  those  declarations.  Therefore,  ac- 
cording to  the  known  law  on  the  subject,  I  think  it  quite 
consistent  with  the  positions  laid  down  by  Lord  Ekbm  to 
say,  that  I  am  bound  in  this  case  to  hold  the  son  a  trustee 
for  the  father. 


His  Honor  afterwards  observed,  in  disposing  of  the  costs, 
that  the  bank  need  not  have  been  made  a  party. 


Nov.  20tk. 


Afrtfaer,by 
will,  directed 
that  hit  son 
■honldbe 
brcm^t  up  by 


Witty  v.  Marshall. 

William  witty,  by  his  will,  gave  all  his  personal 
estate  upon  certain  trusts,  for  the  benefit  of  his  two  sons, 
Nicholas  and  William,  and  directed  as  follows : — "  Whereas 
^SiomlMnuMd  '  ^^^  desirous  that  my  said  sons,  Nicholas  and  WiBkin, 
g|«r^iu>  in  and  all  other  such  children  as  my  wife  may  be  pregnant 
Cathoiio  fidth.  with  at  my  death,  should  be  educated  in  the  Roman  Ca- 
to  the  diiid  by    tholic  faith,  in  which  I  live,  and  which  I  believe  to  be  the 

^tryimSu^ttad  ^^'^'^  ^^ '  ^^^  ^  hereby  constitute  and  appoint  my  wife 
he  wu  mdn-  Jane  Witty,  and  my  brother  Bichard  Witty,  and  Robert 
natdyby  Ro-  Henry  Anderson,  to  be  the  guardians  of  mysaid  diildren; 
rad'protestamt    <^  ^  injoin  the  said  Jane  Witty,  Richard  Witty,  and 

reUtioiis,  witib- 

<mt  any  inter- 

Ibrcnoe  on  the  paitof  thegvardiiiis,  till  he  waa  aboat  fifteen,  when  the  Frotealant  relation  with 

whom  he  Urea  died.      It  appeared,  that  he  had  been  bron^t  up  prindpaOy  aa  a  Proteatant ; 

and  it  waa  al^^,  that  he  preferred  the  Proteatant  fidth.    The  Court,  aider  the  apeoial  ehr- 

comataneea  of  the  caae,  undertook  to  fee  tiie  infimt  before  making  an  order  ••  to  the  mode  of  hit 

education  and  maintenan^. 
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R.  H.  Anderson  to  cause  my  said  two  sons  to  be  educated        1841. 
in  the  Roman  Catholic  faith/' 

The  testator  sorviTed  his  son  Nidiolas^  and  died  in  1837. 
His  son  William  was  bom  on  the  19th  Jnne,  1826^  about 
a  year  before  his  fitther's  death.  After  his  father's  deaths 
he  remained  nnder  the  care  of  his  mother^  who  was  a  Pro- 
testant^ and  who  afterwards  married  a  Mr.  Sherwood^  until 
her  deaths  which  took  place  in  1881.  He  was  then  re- 
moved to  the  care  of  Mrs.  Conyers^  his  paternal  aunt^  a 
Roman  Catholic^  and  remained  with  her  till  her  death  in 
1834,  when  he  was  taken  into  the  fitmilj  of  Mr.  Dickon, 
his  maternal  grand&ther,  who  was  a  Protestant,  and  con- 
tinued to  live  with  Mr.  Dickon  till  April,  1841,  when  Mr. 
Dickon  died. 

It  appeared  that  the  whole  property  which  the  infant 
William  YTittj  was  entitled  to  under  his  father's  will, 
amounted  to  no  more  than  £65.  Under  the  will  of  Mr. 
Dickon,  he  was  entitled  to  dE2,000;  and,  under  that  of  his 
step-fiEU;her,  Mr.  Sherwood,  lately  deceased,  to  d6300. 

The  question  was,  in  what  religious  faith  the  infant  was 
to  be  brought  up,  regard  being  had  to  the  strict  injunctions 
contained  in  his  father's  will  on  the  one  hand,  and  the 
degree  of  education  which  he  had  already  received  on  the 
other  hand;  and  it  was  suggested  that  consideration  should 
be  givm  to  the  benefits  which  he  had  received  under  the 
wills  d  his  Protestant  relations,  compared  with  the  small 
amount  of  fortune  which  he  had  derived  from  his  father. 

Widi  respect  to  education,  it  did  not  appear  in  what 
manner  he  had  been  instructed  while  with  Mrs.  Conyers ; 
but  he  was  then  of  very  tender  years.  It  was,  however,  in 
evidence,  that,  while  at  Mr.  Dickon's,  he  read  the  Bible 
daily,  both  in  the  morning  and  the  evening,  to  his  aunt. 
Miss  Dickon,  the  dao^ter  of  Mr.  Dickon;  and  was  in  the 
habit  of  going  with  her  occasionally  to  church,  and  at  other 
times  to  a  Presbyterian  chapel;  the  Dickons  being  nomin-* 
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1841.         ally  members  of  the  Church  of  England^  but  inclined  to 
PresbTterian  notions. 

It  appeared  that  Bichard  Witty^  who  was  a  Boman  Ca- 
tholic^ never  interfered  in  the  guardianship^  and  died  some 
time  since.  Anderson,  who  was  also  a  Boman  Catholic, 
took  no  part  in  the  education  of  his  ward,  until  after  the 
death  of  Mr.  Dickon,  and  the  occasion  of  Miss  Dickon's 
marriage  with  Mr.  Marshall,  when  that  lady,  having  pro- 
posed to  place  the  infant  at  school  with  a  clergyman  of  the 
Church  of  England,  Anderson,  as  the  surviving  testa- 
mentary guardian,  objected  to  the  plan. 

A  petition  was  now  presented  to  the  Court,  praying  a 
reference  to  the  Master  to  ascertain  the  particulars  of  the 
infant's  fortune,  and  to  settle  a  sum  for  his  maintenance, 
and  to  approve  of  a  proper  scheme  for  his  education.  On 
the  hearing  of  the  petition,  several  affidavits  were  read 
stating  the  above  facts.  It  was  also  stated  at  the  bar, 
that  the  infant  had  expressed  a  strong  desire  to  be  brought 
up  in  the  Protestant  faith. 

Mr.  Swnnston,  and  Mr.  Cole,  for  the  petition,  contended, 
that  if  the  guardiatis  had  been  desirous  of  carrying  the 
fiEtther's  wishes  into  execution,  they  ought  to  have  taken 
earlier  steps  to  have  the  infant  brought  up  in  the  Roman 
Catholic  £Edth ;  that  though  no  doubt  the  Court  would  be 
anxious  to  attend  to  a  father's  wishes  as  to  the  education 
of  his  child,  yet  here  the  exercise  of  the  jurisdiction  of  the 
Court  would  depend  on  another  principle,  namely,  regard 
to  the  party's  substantial  and  permanent  welfiure ;  that  a 
change  of  £Edth,  at  the  age  at  which  the  infant  had  arrived, 
would  be  most  injurious  to  his  religious  and  moral  habits, 
and  might,  ultimately,  lay  the  foundation  of  scepticism ; 
and  that,  in  this  case,  though  the  infant  might  be  no  theo- 
logian, (and  it  was  not  probable  he  should  be  so),  yet  he 
was  evidently  a  person  of  determined  habits  and  principles ; 
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and  it  wonld  be  dangerous  to  attempt  to  shake  those  prin-        1841. 
dples.     They  referred  to  Lyons  v.  Blenkin  (a).     They  also 
commented  on  the  state  of  the  infant's  fortune. 

Mr.  Smythe,  for  Mrs.  Marshall. 

Mr.  Spence,  and  Mr.  James  Russell,  for  Mr.  Anderson. — 
The  d^ree  of  fortune  which  the  infant  may  have  from 
certain  relations,  ought  not  to  be  taken  into  account  in  a 
question  of  this  nature.  In  Talbot  v.  Lord  Shrewsbury  {b), 
the  observations  of  Lord  Coitenham  on  that  subject  are 
very  pointed.  Mr.  Anderson  was  perfectly  justified  in 
not  interfering  in  the  education  of  the  infant  during  the 
lifetime  of  Mr.  Dickon;  for,  had  he  done  otherwise,  he 
might  have  been  the  means  of  injuring  the  temporal  pro-* 
spects  of  the  infant;  and  he  might  fairly  consider  the  in- 
£uit  too  young,  antecedently  to  the  present  time,  to  have 
his  attention  directed  to  the  peculiar  faith  which  he  was 
to  profess.  Mr.  Anderson,  however,  is  perfectly  willing  to 
leave  the  question  to  the  decision  of  the  Court. 

The  counsel  for  all  parties  expressed  a  wish,  that  the 
Vice-Chancellor  would  see  the  youth,  and  ascertain  from 
him  personally,  what  his  inclinations  were  on  the  subject 
of  religious  faith. 

The  Vice-chancellor. — ^This  is  a  case  in  which  there 
must  be  a  reference  of  some  kind.  If  the  infant  has  a 
legal  guardian,  and  it  is  probable  he  has,  it  is  not  suggested 
that  any  other  person  than  Mr.  Anderson  fills  that  char- 
acter. The  infant's  surviving  parent,  and  who  was  one  of 
his  guardians,  appears  to  have  died  while  he  was  under 
six  years  of  age.  Whether  Bichard  Witty,  the  other 
guardian,  was  or  was  not  living  at  that  time,  does  not 
mppesir;  but  he  is  now  dead,  and  it  is  not  suggested  that 

(a)  Jacob,  245.  (h)  Law  Jottmal,  N.  S.  VoL  9,  p.  125. 
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1841.  he  ever  interfered  in  the  care  or  education  of  the  infant. 
As  to  Mr.  Anderson,  he  never  appears  till  this  year  to 
have  interested  himself  in  the  care  or  education  of  the 
infant ;  and  the  will,  so  far  as  it  relates  to  the  guardian- 
ship, appears,  in  a  great  degree,  from  1831  to  the  death 
of  Mr.  Dickon,  to  have  been  practically  a  dead  letter. 
Nevertheless,  such  rights  and  powers  as  belong  to  the 
legal  guardianship,  may  yet  be  exercised  by  Mr.  Ander* 
son.  If  he  is  still  the  legal  guardian,  there  is  no  reason 
to  suppose  he  has  deprived  himself  of  his  legal  rights  and 
powers.  In  a  case,  however,  in  which,  for  a  long  course 
of  years,  the  infttnt's  education  has  devolved  upon  others, 
without  the  interference  of  the  legal  guardian,  it  is  impos- 
sible to  say  that  there  are  not  groimds  for  a  reference,  espe- 
cially where  it  appears  that  the  person  of  the  infant  is  not  in 
the  guardian's  care.  That  a  reference,  therefore,  should  be 
directed  to  ascertain  who  is  the  legal  guardian  of  the  in- 
fant, is,  I  think,  clear. 

Upon  the  other  part  of  the  case,  the  course  which  has  been 
taken  is  unfortunate.  It  appears  that  the  father  of  the  in&nt, 
his  lawful  father,  was  a  Roman  Catholic.  Not  only  so,  but, 
by  his  will,  he  has  left  strict  injunctions  that  his  son  should 
be  educated  in  his  own  religion.  It  appears  to  me,  therefore, 
that  it  was  the  duty  of  all  who  had  the  care  of  the  infant 
to  cause  him  to  be  brought  up  in  his  father's  fiEdth.  I 
am  of  opinion,  therefore,  that  however  well  intentioned  the 
parties  might  be,  the  non-compliance  with  the  father's 
injunctions  was  a  breach  of  duty  both  towards  the  father 
and  the  infant  himself.  I  can  well  understand  the  motives 
of  Mr.  Anderson  in  not  having  come  forward  at  an  earlier 
period.  He  might  have  thought  that  his  doing  so  would  pos- 
sibly have  interfered  with  the  infant's  temporal  prospects. 
At  the  same  time  I  think,  that  he  might,  both  with  deli- 
cacy and  respect,  have  communicated  with  Mr.  Dickon^ 
and  have  submitted  to  him  the  necessity  of  the  infimf  s 
being  brought  up  in  his  father's  religion.     On  the  other 
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hand,  this  duty  was  equally  incumbent  on  the  relatives  of        1841. 
the  mother.     I  see  no  reason  to  think,  that  they  were  not      ^wnrr^ 
actuated  by  the  best  of  motives ;  but  the  relatives  of  the  *• 

mother  did  not  keep  faith  with  the  dead.  They  might  have 
brought  up  the  in&nt  in  the  religion  of  his  father,  con- 
sistently with  kind  care  and  attention,  and  consistently  with 
his  residence  in  a  Protestant  family.  This,  however,  has 
not  been  done,  and  it  is  alleged  that  the  infant  has  been 
allowed  to  arrive  at  an  important  period  of  his  life  under 
Protestant  impressions. 

With  every  respect,  therefore,  for  what  may  be  allowed  to 
the  feelings  and  wishes  of  the  father  on  so  important  a 
subject,  it  is  impossible  not  to  see  that  great  danger  to  the 
^lintual  welfiure,  and  to  the  moral  character  of  the  infant, 
may  arise,  (I  do  not  say  will  arise),  from  a  change  of  re- 
ligious education.  On  this  ground,  and  this  ground  alone, 
it  is  the  duty  of  the  Court  to  pause.  Circumstances  may 
no  doubt  occur,  which  may  render  a  different  course  of  pro- 
ceeding necessary ;  but  regularly,  and,  I  think,  more  bene- 
ficially, these  matters  are  sent  to  the  Mast^s  Office.  The 
same  sort  of  questions  are  better  discussed  there,  and  with 
greater  care  for  the  feelings  of  the  family,  than  can  be 
secured  in  a  public  discussion.  Rarely  can  the  Court, 
with  propriety,  withdraw  such  questions  from  the  Master. 
I  cannot  help,  however,  seeing,  that  probably  the  matter 
wiU  ultimately  be  brought  back  to  the  Coiirt^  whatever 
may  be  the  opinion  of  the  Master.  I  cannot  help  looking 
at  the  small  amount  of  the  infant's  property ;  and  I  am 
desirous,  if  possible,  to  save  expense.  Therefore,  as  I  under- 
stand that  it  is  the  wish  of  all  parties  thatlshould  see  and 
converse  with  the  infant,  I  shall  do  it  with  this  view,  namely, 
for  the  purpose  of  stating,  for  the  information  of  the  Master, 
but  not  necessarily  for  his  guidance,  the  impression  which 
may  have  been  made  on  the  Court,  (if  any  shall  be  made), 
as  to  the  proper  course  to  be  taken  with  reference  to  the 
religious  education  of  the  infant. 
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Nov.  21nd.  Jellicoe  V.  Price. 

Inafoitagtinrt  XHE  defendant^  a  solicitor^  had  been  for  many  yean 

^^1^^^  Qo^  trustee^  receiver  of  rents,  and  agent  for  a  Mrs.  Scott ;  and 


attheheving  ^jjg  ^j^jj  ^^g  fijgj  against  him  by  the  personal  representa- 
eztreme  case),  tive  of  Mrs.  Scott,  praying  accounts,  and  that  he  might  be 
of  the  oocti  up    charged  as  for  wilfdl  default. 

Sttwa^le^fl  The  defendant  by  his  answer  admitted,  that  a  mortgage 
the  question  of   amounting  to  £900,  part  of  the  trust  fimd,  having  been 

costs  tin  farther        .  ^  .  . 

directions.  paid  off,  he  and  his  father,  who  were  in  partnership  as  so- 
licitors, had  received  the  money,  and  that  part  of  that  sum, 
namely,  £300,  had  been  employed  by  them  in  their  business. 
He  also  admitted  that  the  other  trust-monies  were  received 
by  the  firm.  It  also  seemed  clear  from  the  answer,  that  he 
had  delayed  for  twelve  months  to  render  any  account  to 
the  plaintiff. 

At  the  hearing  of  the  cause,  the  Court  having  directed 
accoimts  to  be  taken  of  all  sums  received  by  the  firm  or 
the  defendant,  by  virtue  of  the  trust  deed,  and  of  all  sums 
received  by  the  defendant  and  his  father,  or  either  of 
them,  as  agent  or  agents  of  Mrs.  Scott,  and  having  directed 
a  special  inquiry  as  to  the  manner  in  which  the  £900  had 
been  disposed  of — 

Mr.  Simpkinsony  for  the  plaintiff,  asked  for  the  costs  of 
the  cause  up  to  the  hearing,  observing,  that  in  cases  of 
agents,  non-production  of  accounts  coupled  with  non-com- 
pliance with  requests  to  make  out  the  accounts,  gives  the 
C!ourt  authority  to  award  costs  to  the  hearing :  CoUyer  v. 
Dudley  (a),  Afum,  {b), 

Mr.  Khifflake,  contra. 

The  Vice-chancellor. — In  each  of  the  cases  cited, 

(a)  Tom.  &  Russ.  421.  (6)  4  Madd.  271. 
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the  matter  was  disposed  of  on  further  directions;  and  upon 
farther  directions^  the  matters  which  have  been  adverted 
to  as  to  non-delivery  of  accounts^  may  have  material 
weight.  But  I  cannot  avoid  seeing^  that^  giving  that  con- 
duct its  fuUest  effect  in  the  plaintiff's  favour^  the  conse- 
quences of  it  may  be  materially  varied^  either  by  the 
length  or  the  perplexity  of  the  accounts^  (which  I  cannot 
at  present  know),  or  the  difficulty  of  obtaining  vouchers 
or  proving  balances.  I  think,  therefore,  I  shall  be  more 
Ukely  to  do  complete  and  satisfactory  justice  as  to  costs, 
when  these  facts  are  known.  On  that  ground  alone,  and 
not  on  the  ground  of  disapproval  of  those  cases,  I  reserve 
the  costs.     The  point  will  be  open  on  further  directions. 
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Jbllicob 

V. 

Price. 


Smith  v.  Spencer.  j^^^  22nd. 

JVL  ABY  Carter  being  seised  in  fee  of  an  estate  at  Dalton,  Bin  by  de^iiees 
in  the  county  of  York,  in  1885  intrusted  Mr.  Tomline,  a  J«|^  ^^ 
solicitor,  to  make  her  will.     Accordingly,  a  will  was  pre-  ropF^on  ^ 

the  ooir  of  tho 

pared  by  him,  which  was  duly  published  by  the  testatrix,  in  testator's  will, 
1835,  and  by  which  she  devised  that  property  in  thirds  to  iweiy  up^the 
her  three  sisters,  for  their  respective  lives,  with  respective  V^^^"^-   No 

'  r  J  r  caseofsappres« 

remainders  to  a  nephew  and  certain  nieces  in  fee.    For  non  was  inade 
two  years  previous  to  the  death  of  the  testatrix,  the  de-  but  the  plain-' 
fendant  John  Spencer,  who  was  her  nephew  and  heir-at-law,  ^JJay^SIt  the" 
and  who  was  not  named  in  the  will,  resided,  together  with  wiiiimdcrwhich 

"  theydaimed 

bis  wife  and  children,  at  her  house,  and  they  were  there  at  had  existed,  and 
the  time  of  her  death,  which  took  place  in  September,  1838.  ^^l^  testat^ 
Dorothy  Grey,  one  of  the  sisters  of  the  testatrix,  also  lived  in  J^^j^ 
the  house,  but  was  absent  on  a  visit  at  that  particular  time,  during  which 

two  years  the 

Upon  the  death  of  the  testatrix,  the  defendant  took  pos-  heir^t-iaw, 
session  of  the  property.  ^  been^^' 

in  the  house : — 
Held,  that  this  was  a  case  for  an  inquiry,  and  for  an  issne  as  to  whether  the  testatrix  did  derise 
die  Inids  in  manner  alleged. 
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1841.  The  bill  was  filed  by  the  sisters^  and  the  other  devisees 

^"^^^^^      imd»  the  will,  against  the  defendant,  alleging  that  he  had 
V-  suppressed  the  will,  and  praying  that,  in  case  the  will 

should  not  be  forthcoming,  he  might  be  declared  a  tru8« 
tee  for  the  plaintiffs,  and  might  deliver  up  possession  to 
them,  and  that  an  occupation  rent  might  be  set  upon  the 
premises  for  the  time  he  had  been  in  possession,  and  that 
he  might  account  fbr  the  rents  and  profits  during  that 
time,  and  might  pay  what  was  due  and  deliver  up  the 
title-deeds;  and  in  case  the  will  was  forthcoming, then, 
that  it  might  be  established,  and  the  trusts  carried  into 
execution. 

The  drfendant,  by  his  answer,  denied  that  the  will  of 
1835  was  the  last  will  of  the  testatrix,  inasmuch  as  she  had 
duly  executed  a  will  dated  the  17th  January,  1837,  by 
which  she  had  left  her  real  estate  to  him  for  life.  He 
stated  that  this  latter  will  was  in  the  hands  of  his  solicitor, 
and  submitted,  that,  as  the  plaintiffs  had  not  proved  their 
title,  he  was  not  bound  to  produce  it.  He  denied  all 
knowledge  of  the  will  of  1835,  but  he  stated,  that,  two 
years  before  her  death,  the  testatrix  requested  him  to 
come  and  live  with  h&t ;  saying,  at  the  same  time,  that 
she  had  made  her  will,  but  if  he  would  come  and  live  witti 
her,  she  would  leave  him  every  thing*  Whether  this 
related  to  the  will  of  1886,  the  defendant  did  not  know. 
He  admitted  that  he  and  his  &mily  were  the  only  persons 
living  in  the  house  at  the  time  of  the  death  of  the  testatrix, 
but  he  stated  that,  when  die  was  dying,  three  neighboun 
were  sent  for  to  attend  her,  namely,  Jenny  CoUings,  Mary 
Dunn,  and  WiUiam  Dunn,  the  husband  of  Mary  Dunn. 
That  on  tike  morning  after  the  testatrix's  death,  the  de* 
fondant^  in  the  presence  of  William  Dunn,  opened  the 
bureau  of  the  testatrix,  and  took  out  the  will  of  the  17th 
January,  1837,  which  was  lying  there  with  h&:  husband's 
will. 

The  cause  came  on  for  hearing,  and  in  support  of  the 
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case  made  by  the  bill  several  witnesses  were  examined^  who  1841. 
qpcdie  to  oonyersations  with  the  testatrix  since  January, 
1887,  in  which  she  mentioned  haying  left  her  property  to 
the  plaintiffs.  One  of  the  witnesses  swore,  that,  in  repfy  to 
a  question  whether  she  meant  to  leave  Smith  anything, 
she  said, ''  Not  a  halfpenny .''  Another  stated  that  the  tes- 
tatrix had  frequently  said  it  was  her  duty  to  leave  her  pro- 
perty to  her  sisters.  And  a  third  spoke  to  a  long  conver- 
ntion  with  the  testatrix  in  October,  1887,  when  she  pro- 
duced from  her  bureau  the  will  made  by  Tomline,  and  a 
kmg  discussion  ensued,  as  to  the  proper  means  of  insur- 
ing its  safe  custody. 

No  affidavit  was  annexed  to  the  bill  as  to  the  lost  in** 
strument,  and  no  evidence  was  given  by  the  women.  Col- 
hugs  and  Dunn,  or  WiUiam  Dunn,  as  to  the  will  found 
in  the  house. 

Mr.  SUnpkmson,  and  Mr.  IVUcock,  for  the  plaintiffs. — 
If  a  presumption  can  be  raised,  that  the  defendant  has 
suppressed  the  will,  then  the  principles  of  Hampden  v. 
Hanqnkn  (a)  will  apply.  There,  the  heir  at  law  suppressed 
the  will,  and  the  devisees  prayed  the  same  relief  as  the 
present.  A  decree  was  pronounced  that  they  should  hold 
till  the  will  was  forthcoming ;  and  the  Court  held,  in  odium 
tpoSatorii,  that  the  bill  was  a  real  statement.  On  appeal 
to  the  House  of  Lords,  the  decree  was  affirmed  {b).  Wood- 
rtffy.  Burton  (c) ;  Finch  v.  Newnham  («().  In  those  cases, 
the  Court  did  not  send  the  question  to  law.  It  is  clearly 
established,  that  where  there  is  suppression,  as  well  as 
where  there  is  spoliation,  it  changes  the  jurisdiction,  and 
gives  a  right  to  this  Court  to  try  that  which  otherwise 
would  only  be  the  subject  of  ejectment:  Rex  v.  Lord 
Hummbm  {e) ;  Thicker  v.  Phipp9  (/).   As  to  personal  estate, 

(a)  1  P.  W.  733.  (i)  2  Vera.  216. 

(6)  3  &o.  P.  C.  550.  (0  Hob.  109. 

(c)  1  P.  W.  734.  (/)  3  Atk.  360. 
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Garland  v.  RadcUffe  (a),  Hayne  v.  Hayne  (6),  and  Dabion  v. 
Caatsivorth  {c),  are  in  point.  At  all  events^  there  is  a  case 
for  inquiry.  Considering  the  possession  taken  by  the  de- 
fendant of  the  house  and  all  its  contents^  and  that  he  has 
entered  into  no  evidence  of  search^  the  presumption  is, 
that  he  has  concealed  the  will  of  1835. 

Mr.  Cooper,  and  Mr.  Bichner,  for  the  defendant ;  (after 
observing  that  no  affidavit  was  annexed  to  the  bill). — ^The 
jurisdiction  is  not  disputed ;  but  the  plaintiffs  are  bound 
to  prove  such  a  case  as  is  sufficient  to  authorize  the  Court' 
to  exercise  jurisdiction.  It  is  sufficient  for  the  defendant 
to  examine  witnesses  to  prove  the  subsequent  will^  and  to 
shew  that  the  will  of  1835  never  came  to  his  knowledge  or 
possession.  The  Court  is  not  in  the  habit  of  directing 
such  an  inquiry  as  is  now  sought  for^  unless  there  is  some 
evidence  of  suppression.  There  is  no  evidence  of  that  sortj 
unless  the  fact  of  the  defendant's  having  lived  in  the  house 
of  the  testatrix  for  two  years  before  her  death  amounts 
to  such.  Why  have  the  plaintiffs  not  examined  the  women. 
Ceilings  and  Dunn,  or  William  Dunn  ?  K  they  wished  to 
establish  a  case  of  suppression,  those  persons  probably 
would  have  been  useful  witnesses.  There  is,  therefore,  no 
primd  facie  case.  But,  even  if  there  had  been,  it  is  removed 
by  the  will  of  1837,  which  revokes  all  former  wills,  and  it 
must  be  taken,  until  there  is  evidence  to  the  contrary, 
that  the  person  who  made  that  will  destroyed  the  former 
wiU. 

The  Vice-Chancellob. — The  plaintiffs  in  this  case 
have  not,  I  think,  established  a  case  of  spoliation  or  sup- 
pression against  the  defendant.  But  the  question  is,  whe- 
ther the  circumstances  of  the  case  are  not  sufficient  to 
call  upon  the  Court  to  direct  an  inquiry  on  the  subject. 

(a)  Dick.  15.  (b)  Id.  18.  (c)  1  P.  W.  731. 
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Upon  that  point  I  have  had  some  hesitation;  but  after 
hearing  the  whole  of  the  ai^ment^  and  the  evidence^  I 
have  come  to  the  conclusion^  that  the  bill  ought  not  to  be 
dinniased.  An  observation  has  been  made^  and  very  pro- 
perly made^  upon  the  circumstance  of  the  omission  of  any 
affidavit  annexed  to  the  bill,  with  reference  to  the  absence 
of  the  possession  of  the  document  in  question.  That  is  a  cir- 
cumstance of  which  I  apprehend  advantage  could  only  have 
been  taken  by  demurrer ;  and,  indeed,  it  has  not  been  con-> 
tended  by  the  defendaut,  that,  in  the  present  stage  of  the 
cause,  that  would  be  a  ground  for  dismissing  the  bill.  It 
does  not  appear  in  this  case  very  probable  that  the  docu- 
ment exists.  The  defendant  does  not  admit  its  existence — 
the  plaintiffs  have  it  not,  though  they  suggest  that  it  is  in 
the  possession  of  the  defendant,  or  that  he  knows  what  has 
become  of  it.  It  may  be  so;  but  whether  the  instrument 
has  or  has  not  been  suppressed  by  the  defendant — whe- 
ther his  conduct  has  or  has  not  been  suspicious  in  this  par- 
ticular— ^the  absence  of  it  may  render  the  present  a  fit  case 
for  the  exercise  of  the  jurisdiction  of  the  Court.  In  this 
case,  there  is  no  doubt  that  such  a  will,  as  has  been  alleged 
to  have  been  made,  was  made  in  1835.  There  appears  no 
doubt,  that  it  was  at  one  time  in  the  possession  of  the  testa- 
trix. There  is  no  proof  that  that  will  has,  in  any  manner, 
been  destroyed.  There  is  evidence  more  or  less  accurate, 
that  the  will  was  not  only  in  the  testatrix's  possession  after 
January,  1837,  but  that  it  was  recognised  by  her  as  a  sub- 
sisting will  after  1837.  The  weight  to  be  given  to  this  evi- 
dence is  one  thing ;  the  admissibility  of  it  to  shew  the  ex- 
istence of  the  instrument  is  another.  At  the  death  of  the 
testatrix,  the  heir-at-law,  who  alleges  himself  to  be  devisee, 
is  living  together  with  his  family  in  the  house  of  the  testa- 
trix. None  of  the  devisees  under  the  will  of  1835,  were  ap- 
parently there  at  the  time.  Three  neighbours  were  called 
in  at  her  last  illness,  when  she  was  gradually  sinking,  (and 
it  appears  that  they  never  left  her  till  her  death) — two 


80  CASES   IN    CHANCERY. 

184U  womeiij  of  the  names  of  Collings  and  Dunn,  and  William 
Dunn^  the  husband  of  one  of  them.  It  is  singular  that,  upon 
a  question  whether  the  will  in  the  house  at  the  death  of  the 
testatrix  was  improperly  dealt  with,  neither  parfy  shoiiM 
have  examined  the  women — and  though  the  husband  is 
examined,  neither  party  should  have  examined  him  on  this 
point.  On  the  evidence  it  does  not  appear  improbable, 
that  the  will  of  1885  may  have  been  in  the  house  at  the 
death  of  the  testatrix ;  and  considering  that  complete  poa- 
session  of  the  house  and  all  that  it  contained,  which  the 
defendant  appears  to  have  had,  this  is  not  a  case,  in  my 
opinion,  to  be  dismissed  without  a  further  inquiry. 

The  first  issue,  therefore,  which  I  propose  to  direct,  is  not 
an  issue  containing  the  proposition  of  firaud,  as  in  Barker 
V.  Jtay  (a),  but  simply  whether,  by  a  will  dated  in  1886| 
duly  executed  and  attested  so  as  to  pass  real  estate,  Mrs. 
Carter  did  devise  her  real  estates  in  the  manner  all^^ed. 
To  that  issue,  I  apprehend  (the  proper  course  being  taken 
for  that  purpose),  a  clause  may  be  added,  that  secondary 
evidence  of  the  will  may  be  receivable.  Supposing  the 
jury  to  find  such  a  devise  was  made,  then,  I  propose  a 
second  issue,  devisfwU  vel  non,  of  the  will  of  January,  1837, 
with  the  usual  directions. 

Dec.  9ih.  The  Vice-chancellor  afterwards,  having  regard  to  the 
extent  of  the  property,  and  to  other  circumstances  in  the 
case,  thought  fit  to  vary  his  decree,  and  decreed  aa  fol- 
lows : — 


Rbtain  the  bill  for  twelve  months,  with  liberty  to  the  plaintiffii  to  bring 
action  as  they  may  be  adyiaed,  the  defendant  undertaking  not  to  aet  op  any 
outstanding  legal  estate  in  bar  to  any  action  which  shall  be  commenced  bdon 
the  end  of  Hilary  Term  next. 

(a)  2  Russ.  63. 
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1841. 

Between  John  Srerrettb  Stubbs^  Thomas  Bury,  and     Nov,  \nh, 
Edward  Connbll  and  Mary  Hardie,  Plaintiffs;  and 
James  Lister,  Defendant. 

IN  May    1835,  a   Joint-Stock   Banking    Company   was  By  one  of  the 
established  at  Liverpool,  under  the  style  of  the  Liverpool  oflSS^rol^ 
Union  Bank,  and  the  defendant,  James  Lister,  was  appoint-  the  formation  of 

J  !•  ^1-  t_i-  •  *        1     *••  1        «  a  joint  stock 

ea  one  of  the  public  registered  officers  under  the  provisions  banking  oom- 
of  the  statute  7  Geo.  4.    By  a  deed  of  settlement  dated  the  JISX<w7"  that 
Ist  day  of  May,  1835,  made  between  the  shareholders  of  J^debn'^oeto 

tne  vonpany 

the  company  and  certain  trustees  appointed  by  them,  it  by  or  oa  the 
was  stipulated  and  agreed  that  the  capital  of  the  company  prietor  in  re^"*' 
should  be  ^£600,000  divided  into  30,000  shares  of  ^620  JE^o^^." 
each,  with  a  power  to  add  to  the  capital  of  the  company  ^»  •*^'^^  •* 

-  ^    -J  *      "^    all  times  and  in 

the  sum  of  ^£400,000  by  the  creation  of  20,000  new  shares  aU  cases  be  the 
of  ^£20  each  in  the  manner  therein  mentioned.  That  the  S^^rSL' 
number  of  shares  holden  by  each  person,  with  his  place  of  "^a^sto^T 
abode  and  addition,  should,  at  the  time  of  his  executing  such  proprietor: 
the  said  indenture,  be  written  opposite  to  his  name  in  the  wereempowered 
schedule  thereto  subjoined,  and  that  no  person  should,  in  til,guiah,aiS^de- 
his  own  right,  be  allowed  to  subscribe  for  or  hold,  so  lone  *^  forfeit^, 

"     '  '  '^  or  to  sell  and 

as  the  total  number  of  shares  of  the  company  should  be  dispose  of  such 

shares,  either 
wholly  or  in 
pert,  as  the  case  might  require,  by  way  of  or  towards  satisfaction  or  liquidation  of  such 
debts ;  and  that  erery  such  person  should  thenceforth  cease  to  be  a  proprietor  of  the  Com- 
pany, or  to  retain  any  interest  therein  in  respect  of  the  shares  so  cancelled,  extinguished, 
end  declared  to  be  forfeited,  or  so  to  be  sold  or  disposed  of  as  aforesaid/'  A  holder  of  1000 
thsres  being  indebted  to  the  bank  for  cash  advances,  a  notice  dated  the  30th  May,  1837,  was 
giren  to  the  shareholder,  that  unless  he  redeemed  the  1000  shares  by  payment  of  tiie  balance  of  his 
aecount  with  the  bank  on  or  before  the  13th  day  of  June,  the  directors  would  on  that  day  proceed, 
under  the  clause  of  the  deed  of  association,  to  cancel  and  extinguish,  and  declare  his  shares  for- 
ftitedY  and  to  place  the  value  of  the  shares  on  that  day  to  the  credit  of  his  account  with  the 
bank.  The  balance  not  being  paid,  the  directors  by  a  resolution  declared  the  shares  to  be  can- 
edkd  and  forfeited,  and  it  appearing  to  them  that  the  value  of  the  shares  on  that  day  was  if  10,000, 
it  was  resolved  that  credit  should  be  given  to  the  proprietor  for  that  amount  in  his  account. 

A  bill  was  filed  to  set  sside  the  cancellation.  From  the  evidence  it  appeared  that  the  market 
price  of  shares,  on  the  13th  day  of  June,  slightly  exceeded  the  price  allowed  by  the  directors, 
but  the  evidence  proved,  that,  if  the  1000  shares  had  been  carried  into  the  market,  the  price 
would  have  been  reduced  greatly  below  the  amount  allowed  by  the  directors :— ^«W,  tt|at  the 
directors  placing  themselves  by  the  cancellation  in  the  situation  both  of  vendors  and  purdiasers, 
were  bound  to  allow  the  Ughest  market  price  which  could  be  obtained  for  the  shares,  wiUiout 
speculating  on  what  mi^t  be  the  effect  of  throwing  the  1000  shares  into  the  market,  and  the 
cancePation  was  dedarcn  to  be  void,  and  was  set  aside. 

VOL.  I.  G  '^'  ^'  C» 
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1841.  30,000^  more  than  500  shares^  and  in  case  the  total  num- 
ber of  shares  should  be  increased  to  50,000,  then  more  than 
750  shares.  That  the  name  and  place  of  abode  of  each 
proprietor  for  the  time  being  in  the  said  company,  toge- 
ther with  the  number  of  shares  held  by  him,  should  from 
time  to  time  be  entered  and  written  in  a  book  to  be  kept 
for  that  purpose,  to  be  called  the  ^^  Shareholders'  Register,'' 
and  every  proprietor  who  should  at  any  time  change  his 
name  or  place  of  abode,  or,  being  a  female,  should  marry, 
and  the  assignees  of  any  proprietor  who  should  become 
bankrupt  or  insolvent,  and  the  personal  representatives  of 
any  proprietor  who  should  die,  should  immediately  upon 
and  after  any  of  the  said  events,  leave  notice  at  the  bank- 
ing-house or  office  of  the  said  company  in  Liverpool  stat- 
ing his  or  her  name,  or  new  name,  and  place  of  abode. 

The  51st  clause  provided,  that,  in  every  case  in  which 
any  notice  was  by  the  said  indenture  directed  to  be  given 
or  sent  to  the  proprietors  of  the  company,  or  any  meeting 
of  proprietors  was  required  or  authorized  to  be  convened, 
the  same  should,  unless  otherwise  expressed,  be  given,  sent, 
or  convened  by  a  written  or  printed  letter  signed  by  such  of- 
ficer for  the  time  being  of  the  company  as  the  directors  for 
the  time  being  should  appoint  in  that  behalf;  and  every 
such  letter  should  be  directed  to  the  person,  to  whom  the 
same  was  to  be  given  or  sent,  at  his  place  of  abode,  as 
stated  in  the  shareholders'  register,  and  should  be  for- 
warded through  the  Liverpool  post-office,  and  should  be 
fully  effective  for  a]l  purposes  for  which  such  notice  was 
required  to  be  given,  although  the  same  should  not,  after 
being  committed  to  the  post-office  as  aforesaid,  reach  its 
place  of  destination,  and  should  to  all  intents  and  purposes 
be  considered  to  have  been  given  to  the  party  to  whom  the 
same  should  be  directed,  on  the  day  on  which  the  same 
should  be  committed  to  the  post-office. 

By  the  58th  clause  it  was  stipulated,  *'  that  all  debts, 
liabilities,  and  engagements  due  to  and  subsisting  with  the 
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company  by  or  on  the  part  of  any  and  every  proprietor,  1841. 
dther  in  respect  of  cash  advances  or  balances,  or  running 
bills  or  notes,  or  on  account  generally,  and  whether  in  re- 
ipect  of  his  direct  transactions  with  the  company,  or  me- 
diately, or  as  surety  or  otherwise,  should  at  all  times  and 
in  an  cases  be  the  first  and  paramount  hen  on  all  the 
shares  and  stock  of  such  proprietor,  whether  such  debts 
and  engagements  were  those  of  such  proprietor  solely,  or 
jointly  or  in  partnership  with  any  other  person  or  persons; 
and  the  directors  for  the  time  being  were  thereby  empow- 
ered to  cancel  and  extinguish  and  declare  forfeited,  or  to 
sell  and  dispose  of  the  shares  of  such  proprietors,  either 
wholly  or  in  part,  as  the  case  might  require,  by  way  of  or 
towards  satisfaction  or  liquidation  of  all  or  any  part  of 
such  debts,  liabilities,  or  engagements,  and  that  every  such 
person  should  thenceforth  cease  to  be  a  proprietor  of  the 
company,  or  to  retain  any  interest  therein,  in  respect  of  the 
shares  so  cancelled  and  extinguished  and  declared  to  be  for- 
feited, or  so  to  be  sold  or  disposed  of,  as  aforesaid. 

In  and  prior  to  July,  1835,  James  Hardie,  deceased,  and 
Herbert  Hardie  carried  on  business  as  merchants  and  com- 
mission-agents in  copartnership  at  Manchester,  under  the 
style  or  firm  of  J.  &  H.  Hardie,  and,  as  such  partners,  they 
became  possessed  of  1000  of  the  shares  in  the  said  Joint- 
Stock  Banking  Company,  and  purchased  and  paid  for  the 
same  shares  out  of  their  partnership  monies;  and  such  shares 
fonned  part  of  the  partnership  property  and  effects  of  the 
said  James  Hardie  and  Herbert  Hardie :  but  by  reason  of 
the  stipulation  and  provision  contained  in  the  deed  of  settle- 
ment, by  which  shareholders  of  the  said  Company  were 
prohibited  from  holding  more  than  500  shares  each^ 
500  of  the  1000  shares  so  purchased  by  James  Hardie 
and  Herbert  Hardie  were  registered  and  stood  in  the 
books  of  the  said  Company  in  the  name  of  James  Har- 
die, and  the  remaining  500  of  the  same  1000  shares  were 
registered  and  stood  in  the  same  books  in  the  name  of 

Herbert  Hardie. 

Q  2 
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1841.  James  Hardie  and  Herbert  Hardie  executed  the  deed 

of  settlement^  and  out  of  their  partnership  monies  paid  op 
the  several  calls  or  instalments  which  from  time  to  time 
were  demanded  by  the  Company  upon  or  in  respect  of 
the  said  1000  shares;  which  calls  or  instalments  amount- 
ed in  the  whole  to  10/.  upon  each  share.  In  July^  1835, 
James  Hardie  and  Herbert  Hardie^  as  such  copartners  as 
aforesaid^  opened  a  banking  account  w^ith  the  Liverpool 
Union  Bank ;  and^  &om  the  month  of  July,  1835,  until 
the  bankruptcy  of  Herbert  Hardie,  such  banking  account 
was,  and  continued  to  be,  kept  with  the  bank  in  the  name 
of  the  firm  of  J.  &  H.  Hardie ;  in  respect  of  which  banking 
account  James  Hardie  and  Herbert  Hardie  became  in- 
debted upon  the  balance  thereof  to  the  bank.  James 
Hardie  died  on  the  25th  March,  1837,  intestate,  leaving 
Mary  Hardie,  his  widow ;  and  letters  of  administration  of 
his  estate  and  effects  were  granted  to  her.  Herbert  Hardie, 
subsequently  to  the  decease  of  James  Hardie,  and  as  the 
surviving  partner  of  the  firm,  continued  to  carry  on  the 
said  business  of  a  merchant  and  commission-agent  at  Man- 
chester, under  the  said  style  and  firm  of  J.  &  H.  Hardie, 
and  so  kept  and  continued  to  keep  the  said  banking  ac- 
count with  the  Liverpool  Union  Bank  up  to  the  6th  day  of 
May,  1837,  when  a  fiat  in  bankruptcy  was  issued  against 
Herbert  Hardie,  and  he  was  thereunder  duly  found  and  de- 
clared a  bankrupt,  and  the  plaintiffs,  John  Skerrette  Stubba, 
Thomas  Bury,  and  Edward  Connell,  were  chosen  and  ap- 
pointed assignees  of  his  estate  and  effects.  The  Liverpool 
Union  Bank  claimed  to  be  creditors  of  the  said  Herbert 
Hardie,  as  such  surviving  partner  as  aforesaid,  in  respect 
of  the  balance  then  due  on  such  banking  account,  and  for 
which  the  said  Herbert  Hardie  and  James  Hardie  had,  in  the 
lifetime  of  the  said  James  Hardie,  deposited  with  the  said 
Liverpool  Union  Bank  divers  shares  in  divers  other  joint 
stock  banks,  and  other  effects ;  and  the  Liverpool  Union 
Bank  also  claimed,  under  and  by  virtue  of  the  deed  id 
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settlement^  to  have  a  lien  on  the  said  1000  shares  so  stand-        1841. 
ing  in  the  respective  names  of  the  said  James  Hardie  and 
Herbert  Hardie  as  aforesaid^  as  a  further  security  for  such 
balance. 

On  1st  June^  1837^  a  letter^  addressed  to  Messrs.  J.  & 
H.  Hardie,  or  their  representatives,  was  received  in  Man- 
chester by  Mr.  Jonathan  Lees,  the  accountant  of  the  said 
bankrupt's  estate,  and  was  by  him  handed  to  the  plaintiffs, 
J.  S.  Stubbs,  Thomas  Bury  and  Edward  Connell,  as  such 
assignees  as  aforesaid,  which  letter  was  of  the  date  and  in 
the  words  and  figures  following,  (that  is  to  say) : — 

"  Liverpool  Union  Bank,  Liverpool,  SOth  May,  1837. 
"  Gentlemen, — I  am  instructed  by  the  directors  of  this 
bank  to  inform  you,  that  unless  you  redeem  the  1000  shares 
in  the  bank  now  standing  in  your  respective  names,  by 
payment  of  the  balance  of  your  account  with  the  bank,  on 
or  before  the  13th  day  of  June,  at  noon,  the  Directors  will 
on  that  day  proceed,  under  the  58th  clause  of  the  deed  of 
association,  to  cancel  and  extinguish,  and  declare  your 
shares  forfeited,  and  to  place  the  value  of  the  shares  on 
that  day  to  the  credit  of  your  account  with  the  bank. 

(Signed)         *'  James  Lister,  Manager^ 

On  the  1st  of  June,  1837,  Messrs.  Seddon,  Mawson  & 
Lycett,  the  solicitors  to  the  fiat  against  Herbert  Hardie, 
sent  a  letter  of  that  date  to  the  defendant,  James  Lister, 
requesting  a  copy  of  the  bankrupt's  account  with  the  bank, 
in  order  to  its  being  examined,  and  put  in  a  train  for  a 
settlement.  In  reply  to  that  letter  the  defendant,  Lister, 
on  behalf  of  the  bank,  addressed  and  sent  to  Messrs. 
Seddon,  Mawson  &  Lycett,  a  letter  dated  the  2nd  day 
of  June,  stating  that  Mr.  Hardie  was  at  the  bank  the 
preceding  day,  and  took  his  bank-book  with  him  re- 
gularly posted  up  to  the  date  of  the  commission,  which 
he  would  no  doubt  hand  to  the  assignees.  On  the  25th 
June,  1837,  a  letter  signed  by  James  Bavis,  the  sub- 
manager  of  the  Union  Bank,  directed  to  Messrs.  J.  & 
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1841.       A.  Hardic^  or  their  representatives,  was  delivered  to  the 
'^'1^^^^     plaintiflFs  from  the  Manchester  post-office,  to  the  following 
»•  effect : — 

LisTsa. 

"  Gentlemen, — I  am  instructed  by  the  directors  to  in- 
form you,  that,  at  their  meeting  held  on  the  30th  day  of 
June,  the  1000  shares  standing  in  your  name,  were  can- 
celled and  extinguished,  and  declared  forfeited  to  the  com- 
pany, and  that  the  sum  of  £10,000  is  placed  to  the  credit 
of  your  account  with  the  bank,  as  the  value  of  the  shares 
on  that  dayJ 


)> 


Divers  subsequent  communications  took  place  between 
the  plaintiffs  and  the  defendant,  James  Lister,  as  such 
manager  as  aforesaid,  but  no  satisfactory  conclusion  was 
come  to.  The  whole  amount  due  to  the  Liverpool  Union 
Bank,  from  the  firm  of  J.  &  H.  Hardie,  on  and  up  to 
the  16th  of  July,  1838,  was  11,540/.  14^.  8d.,  inclusive  of 
the  sum  of  £10,000,  for  which  the  bank  gave  credit,  as 
stated  in  the  last-mentioned  letter.  On  the  16th  day  of 
July,  1838,  the  plaintiffs  tendered  to  James  Lister  the  sum 
of  11,540/.  ISs.  Sd,,  and  at  the  same  time  called  upon  and 
required  him,  as  such  manager  as  aforesaid,  to  transfer  and 
deliver  up  to  the  plaintiffs,  as  such  assignees  as  aforesaid, 
all  the  shares  and  other  securities  held  by  the  bank,  in  re- 
spect or  on  account  of  the  debt,  and  at  the  same  time 
delivered  to  James  Lister  the  following  notice  in  writing, 
(that  is  to  say) : — 

"  To  the  Directors  and  Manager  of  the  Liverpool  Union  Bank. 

"  Take  notice,  that  the  assignees  of  the  estate  and  effects 
of  Herbert  Hardie,  of  Manchester,  in  the  county  of  Lan- 
caster, merchant  and  commission-agent,  dealer,  and  chap- 
man, (surviving  partner  of  James  Hardie,  deceased),  do 
hereby,  with  the  consent  and  approbation  of  the  adminis- 
tratrix of  the  said  James  Hardie,  declare  their  willingness 
to  pay  off  and  discharge  all  monies  owing  by  the  said 
James  Hardie  in  his  lifetime,  and  the  said  Herbert  Hardie, 
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or  either  of  them^  to  the  said  bank^  with  interest^  commis-  184  U 
mxk,  and  charges  up  to  this  day;  and  do  hereby  tender  you 
the  sum  of  11^540/.  149.  Sd,,  in  satisfaction  of  the  amount 
so  owingj  and  declare  that  if  that  sum  be  not  the  full 
amount  owing^  they  are  ready^  and  now  offer  to  pay  the 
full  amount  on  the  same  being  stated  by  you:  and  the 
said  assignees  do  hereby  request  and  call  upon  you  to  re- 
store the  500  shares  in  your  bank  lately  standing  in  the 
name  of  the  said  James  Hardie^  and  the  like  number  of 
shares  lately  standing  in  the  name  of  the  said  Herbert 
Hardic^  and  which  shares  were^  in  or  about  the  month  of 
JunCj  1847^  cancelled^  or  pretended  to  be  cancelled,  by 
you;  and  you  are  also  requested  to  pay  or  give  credit  for 
all  the  dividends  which  have  been,  or  ought  to  have  been, 
declared  on  the  said  shares  standing  in  the  name  of  Eliza- 
beth Hardie,  and  which  are  the  property  of  the  said  assig- 
nees, and  to  deliver  up  all  bills  of  exchange  and  securities 
held  by  you  on  account  of  the  amount  due ;  and  in  default 
of  your  compliance  with  this  request,  you  will  be  held  re- 
sponsible for  all  the  said  shares  according  to  the  market 
value  thereof  this  day,  or  such  increased  value  as  the  same 
may  hereafter  attain,  and  for  any  loss  which  may  accrue 
on  any  bills  of  exchange,  or  securities. 

(Signed)  "E.  Connell, 

Mancheater^  \hth  Jidy,  1838.       "  for  Self  and  Assignees.'^ 

The  defendant,  James  Lister,  refused  to  receive  the  money 
80  tendered,  or  to  transfer  or  deliver  up  the  shares  and 
securities,  and  delivered  to  the  plaintiffs  the  following 
notice,  (that  is  to  say) : — 

"  Liverpool  Union  Bank,  Liverpool,  16ih  July,  1838. 
"  To  the  assignees  of  Herbert  Hardie.  Gentlemen, — I 
do  hereby  give  you  notice,  that  the  directors  of  the  Liver- 
pool Union  Bank  are  ready  to  receive  the  balance  of  ac- 
count owing  to  them,  viz.  1787/.  19*.  2d.,  including  in- 
terest to  this  date,  and  on  the  receipt  thereof  to  hand  over 
to  you  the  securities  they  now  hold ;  but  the  Directors 
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1841.  cannot  comply  yfith  your  request  to  restore  the  sliares 
lately  standing  in  the  names  of  James  Hardie  and  Herbert 
Hardie^  and  which  were  cancelled  according  to  the  deed 
of  settlement^  as  has  been  already  notified  to  you. 

"  (Signed)     James  Lister,  Manager!* 

The  whole  sum  demanded  by  the  bank,  in  respect  of  their 
debt  from  the  firm,  up  to  the  8rd  day  of  October,  1888, 
was  1706/.  8«.  \d.  And  on  that  day  the  plaintiffs  paid  to 
the  defendant,  James  Lister,  as  such  manager,  such  sum  of 
1706/.  8*.  Irf.,  under  the  following  protest,  (that  is  to  say) : — 

"  To  the  Directors  and  Manager  of  the  Liverpool  Union  Bank. 
"  We,  the  undersigned,  being  solicitors  for  the  assignees 
of  the  estate  and  effects  of  Herbert  Hardie  of  Manchester, 
in  the  county  of  Lancaster,  merchant  and  commission- 
agent,  dealer  and  chapman,  (surviving  partner  of  James 
Hardie,  deceased),  do  hereby  for  and  on  behalf  of  the  said 
assignees,  and  of  the  administratrix  of  the  said  James 
Hardie,  give  you  notice,  that  the  sum  of  1706/.  8*.  Irf.  now 
paid  by  us  to  you,  as  the  balance  of  the  account  owing  to 
you  by  the  said  James  and  Herbert  Hardie,  is  so  paid 
under  protest,  and  saving  all  right  of  the  said  assignees 
and  administratrix  to  500  shares  in  your  bank  lately  stand- 
in  the  name  of  the  said  Herbert  Hardie,  and  500  shares 
lately  standing  in  the  name  of  the  said  James  Hardie,  and 
which  shares  were,  in  or  about  the  month  of  June,  1837, 
cancelled,  or  pretended  to  be  cancelled  by  you ;  but  that 
the  said  assignees  and  administratrix  do  dispute  your  right 
to  cancel  the  said  shares ;  and  that  the  said  payment,  now 
made  as  aforesaid,  is  not  to  be  considered  as  any  acknow- 
ledgment on  their  part  of  your  right  to  cancel  the  said  shares. 
Dated  this  8rd  day  of  October,  1888. 

"  Seddon,  Mawson  &  Lycett." 

The  bill  was  filed  on  the  81st  day  of  December,  1838,  and 
prayed  a  declaration  that  the  cancellation  of  the  said  1000 
shares  was  f]:audulent  and  void,  and  that  the  plaintiffs 
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might  be  declared  to  be  entitled  to  the  shares.  The  1841. 
bill  also  prayed  an  account  of  the  dividends  which  on  stubbs" 
and  firom  the  20th  of  June.  1837.  were  or  had  become  ,  ^' 
due,  or  which,  but  for  such  canceUation,  would  have  be-  """"• 
come  due,  upon  or  in  respect  of  the  shares;  and  that 
the  bank  might  be  ordered  and  decreed  to  pay  or  allow 
to  the  plaintiffs  in  account  the  full  amount  of  such  divi- 
dends; and  that^  upon  the  plaintiffs'  payings  as  they 
offered  to  do^  to  the  Liverpool  Union  Bank  the  said  sum 
of  £10,000^  with  interest  thereon^  deducting  therefrom 
the  amount  of  such  dividends  as  aforesaid^  the  Liverpool 
Union  Bank  might  be  ordered  and  decreed  to  transfer  to 
the  plaintiffs  the  said  1000  shares^  or  that  the  said  shares 
might  be  sold  in  such  manner  and  at  such  times  or  time 
as  the  Court  should  think  fit  to  direct^  and  that  the  pro- 
ceeds of  such  sale  might  be  paid  to  the  plaintiffs ;  or  that 
it  might  be  ascertained  what  was  the  true  value  of  the 
1000  shares  on  the  16th  day  of  June^  1838^  and  the 
amount  of  the  dividends  which  had  then  accrued  or  would 
have  accrued  due  thereon ;  and  that  the  defendant  might 
be  ordered  to  account  for  and  pay  to  the  plaintiffs  such 
value  and  amount. 

From  the  answer  it  appeared^  that  the  shares  of  the  Li- 
verpool Union  Bank  attained  their  maximum  price  about 
twelve  months  before  the  bankruptcy  of  Herbert  Hardie, 
when  the  selling  price  was  18/.  10s.  per  share^  being  a  pre- 
mium of  SI.  \0s.  per  share  beyond  the  amount  of  calls 
which  had  been  paid  thereon ;  and  from  that  period  they 
gradually  fell  till  the  bankruptcy^  at  which  time  the  nomi- 
nal price  per  share  was  11/.  10^  or  1/  10  premium.  The 
answer,  however,  stated,  that  if  250  shares  had  been 
thrown  into  the  market  at  that  time,  the  market  price 
would  have  been  at  par,  and  that  if  1000  of  the  shares  had 
been  thrown  into  the  market,  the  price  of  shares  would 
have  been  at  a  discount,  and  the  1000  shares  must  neces- 
sarily have  been  sold  at  a  great  loss.  The  answer  further 
iitated,  that,  during  the  whole  of  the  month  of  June,  1837, 
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1841.  and  at  the  time  when  the  1000  shares  were  cancelled,  the 
market  price  of  the  shares  was  lower  than  at  the  time  of 
the  bankruptcy.  That  on  the  16th  July,  1838,  when  the 
tender  was  made  by  the  plaintiffs  in  respect  of  the  debt 
due  to  the  bank,  the  market  price  of  the  shares  was 
13/.  10^.  per  share;  and  that,  on  the  3rd  October,  1888, 
when  the  plaintiffs  paid  the  balance  due  to  the  bank,  the 
market  price  was  13/.  5«.  per  share.  The  defendant  con- 
tended that  the  notice  of  the  intended  cancellation  of  the 
shares  was  in  the  usual  form,  and  gave  the  usual  time  al- 
lowed to  parties  to  pay  off  their  debts  before  the  sale  or  can- 
cellation of  their  shares,  and  was  addressed  to  James  and 
Herbert  Hardie,  as  the  registered  shareholders,  at  the  place 
of  abode  as  stated  in  the  shareholders'  register,  or  to  their 
representatives,  and  was  forwarded  through  the  Liverpool 
post-office,  as  provided  by  the  51st  clause  of  the  deed 
of  settlement.  The  answer  insisted  that  the  plaintiffs  had 
the  means  and  opportunity  from  the  pass-book  of  know-^ 
ing  the  state  of  the  account  between  the  bank  and  J.  &  H. 
Hardie.  The  answer  also  stated  that  the  full  value  of  the 
shares  held  by  James  &  H.  Hardie  on  the  20th  June, 
1837,  at  the  market  price,  including  the  right  to  dividends, 
was  £10,000.  That,  at  a  meeting  of  the  directors  on  the 
said  20th  June,  1837,  the  shares  were  declared  to  be  can- 
celled, and  credit  was  given  in  the  account  of  J.  &  H. 
Hardie  for  £10,000.  That  a  resolution  to  that  effect  was 
entered  on  the  minutes  of  the  proceedings  of  the  directors, 
and  that  on  the  24th  June,  in  pursuance  of  the  51st 
clause  of  the  deed  of  settlement,  notice  that  the  shares  had 
been  cancelled,  and  the  £10,000  placed  to  the  credit  of 
the  said  J.  &  Herbert  Hardie,  or  their  representatives,  was 
sent  through  the  Liverpool  post-office. 

The  defendant,  by  his  answer,  relied  on  the  validity  of 
the  transaction,  and  insisted  on  the  propriety  of  the  can- 
cellation of  the  shares. 

Both  parties  entered  into  evidence.  The  plaintiffs  exa- 
mined several  stock-brokers,  to  prove  the  market-price  of 
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the  shares.     The  e£Fect  of  the  evidence  was^  that  the  market        1841 . 
price  per  share  on  the  6th  May  and  1st  June^  1837^  was 
11/.  10*.;    on  the  20th  June,  1837,  £11;  on  the  16th 
July,  1838,  13/.  12*.  6rf. ;  and,  on  the  8rd  October,  1838, 
13/.  5*. 

The  witnesses  examined  on  the  part  of  the  defendant 
were  the  sub-manager  and  clerks  in  the  office  of  the  bank, 
to  prove  the  several  books  and  accounts,  and  share-brokers, 
whose  testimony  as  to  the  value  of  the  shares  on  the  parti- 
cular days  varied  in  some  respects  from  the  evidence  of  the 
share-brokers  examined  on  the  part  of  the  plaintiffs,  the 
witnesses  for  the  defendant  estimating  the  value  of  the 
shares  at  a  few  shillings  per  share  less  than  the  witnesses 
for  the  plaintiffs.  All  the  witnesses,  however,  bore  testi- 
mony to  the  fact,  that  if  the  whole  1000  shares  had  been 
at  once  thrown  into  the  market,  the  price  of  shares  would 
have  been  much  depreciated. 

Mr.  Simpkinson,  and  Mr.  Bacon,  for  the  plaintiffs. — ^The 
directors  were  merely  mortgagees  of  the  shares,  and  held 
them  as  such,  and  they  were  bound  to  deal  with  them 
as  a  trustee  would  be  required  to  deal  with  trust  pro- 
perty, that  is,  to  get  the  best  price  which  could  be  ob- 
tained. The  defendant  contends  that  no  notice  of  the 
cancellation  was  necessary.  The  first  notice,  however, 
shews  that  the  directors  considered  it  incumbent  on  them 
to  give  notice  of  what  they  intended  to  do,  and  it  is  not 
pretended  that  they  did  not  know  of  the  title  of  the  as- 
signees. They  nevertheless  do  not  give  any  notice  to  the 
assignees,  but  to  the  representatives  of  J.  &  H.  Hardie, 
taking  the  chance  of  the  notice  being  delivered  by  the 
post-office  to  the  proper  parties.  The  notice  calls  on  the 
representatives  of  James  and  Herbert  Hardie  to  redeem 
the  1000  shares.  The  plaintiffs  are  entitled  to  consider 
this  notice  as  a  new  contract  with  the  assignees.  It  was 
impossible  for  the  assignees  to  comply  with  the  notice,  un- 
til they  knew  something  of  the  account;  and  the  directors 
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1841.  refused  to  give  any  account^  referring  the  assignees  to  the 
pass-book.  The  notice  is  also  defective : — "  on  that  day/' 
if  it  means  anything^  means  the  13th  of  June  in  any  year. 
The  evidence  shews  that  credit  was  not  given  for  the  full 
value  of  the  shares.  The  Company  have  taken  on  them- 
selves to  declare  the  shares  forfeited ;  if  there  has  been  any 
increase  in  the  value^  they  have  had  the  benefit^  and  the 
bankrupt's  estate  has  lost  it.  The  plaintiffs  are  certainly 
unable  to  give  any  satisfactory  explanation  respecting  the 
interval  of  time  between  June^  1837^  and  July,  1888^  but 
there  is  nothing  material  put  in  issue  on  the  subject. 

Mr.  Sicanston,  and  Mr.  Rolt,  for  the  defendants. — ^The 
inability  of  the  plaintiffs  to  account  for  the  period  be- 
tween June,  1887,  and  July,  1838,  is  a  sufficient  answer 
to  the  case.  It  is  proved  that  there  was  a  remarkable  in- 
crease in  the  value  of  the  shares  during  that  period.  The 
policy  of  the  plaintiffs  was,  to  lay  by  during  that  pe- 
riod, and  watch  the  progress  of  the  market.  Every 
circumstance  was  known  to  the  plaintiffs  in  June,  1887 ; 
they  nevertheless  forbear  to  assert  their  right  until  the 
market  rises,  and  they  then  rush  in  and  claim  the  benefit. 
It  is  true,  that,  the  answer  does  not  put  this  fact  distinctly 
in  issue^  and  there  is  no  distinct  averment  in  the  pleadings 
on  the  subject.  It  is  in  evidence,  that,  after  the  bank- 
ruptcy, no  notice  was  given  by  the  assignees  of  the  bank- 
rupt, or  by  the  representative  of  the  deceased,  as  required 
by  the  deed  of  settlement.  The  notice  was,  therefore,  cor- 
rectly addressed  to  the  representatives,  and  was  sent  in  the 
manner  prescribed  by  the  deed  of  settlement,  and  could 
not  have  misled  the  parties,  as  the  13th  June  could  only 
mean  the  following  June. 

Admitting  the  plaintiffs  to  be  entitled  to  the  value  of 
the  shares,  credit  has  been  given  for  that  value.  The 
plaintiffs,  however,  insist  on  having  more  than  that  value ; 
and,  assuming  their  evidence  to  be  conclusive,  it  would 
appear  that  the  shares  at  the  time  of  the  cancellation 
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were  worth  about  2s.  6d,  a  share  more  than  the  amount  1841. 
for  which  the  directors  gave  credit  to  James  and  H. 
Hardie,  but  if  the  1000  shares  had  been  thrown  into 
the  market^  the  price  would  have  been  greatly  reduced^ 
and^  therefore^  credit  has  been  given  for  a  much  larger 
sum  than  would  have  been  realised  by  the  sale  of  the 
shares,  if  thrown  into  the  market.  In  Sparks  v.  The 
Liverpool  Water-Works  Company  (a),  a  bye-law  provided 
for  a  forfeiture  by  non-payment  of  a  call  after  ten  days' 
notice;  and  though  in  that  case  it  was  clear  that  the  non- 
payment of  the  call  arose  fix>m  ignorance  of  its  having 
been  made^  from  accidental  circumstances^  and  absence 
from  town  when  the  notice  was  sent,  yet  relief  &om  the 
forfeiture  was  refused.  The  clause  of  forfeiture  in  that 
case  was  not  more  stringent  than  in  the  present.  It  is 
unfair  for  the  party  to  withdraw  whilst  there  is  a  prospect 
of  risk,  and  to  come  in  when  a  profit  arises,  and  time  is  ne- 
cessarily of  the  essence  of  a  contract  in  a  case  of  this  de- 
scription. Doloret  v.  Rothschild  (6)« 

The  plaintiffs  are  bound  by  all  the  provisions  of  the 
deed,  and  it  is  not  sufficient  to  say,  that  it  imposes  on 
them  hardship  or  difficulty.  The  deeds  were  prepared 
expressly  for  the  purpose  of  preventing  bankrupts  taking 
any  interest.  No  notice  of  the  forfeiture  was  required  by 
the  deed.  A  party  may  contract  to  waive  or  do  without 
notice.  The  giving  therefore  of  a  notice  which  was  not 
required,  cannot  prejudice  the  rights  of  the  bank,  whether 
the  notice  be  regular  or  irregular.  The  fair  construction 
to  be  given  to  the  transaction  is: — pay  back  the  capital,  or 
else  sell  and  apply  the  purchase-money  in  satisfaction  of 
the  debt,  and,  according  to  this  construction,  the  bank 
has  acted  correctly.  The  balance  was  paid  on  the  16th 
July  under  protest,  but  the  protest  is  merely  against  the 
canceUing  of  the  shares,  not  against  the  amount  allowed 
for  the  shares. 

(a)  13  Yes.  428.  (6)  2  Sim.  &  Stu.  590. 
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1841.  The  Vice-chancellor. — [Without  hearing  the  reply]. 

— ^The  two  Hardies  held  each  500  shares  ia  the  Liverpool 
Union  Banking  Company,  which  appear  to  have  been  pur- 
chased with  partnership  monies.  The  bill  is  filed  by  the 
assignees  of  Herbert  Hardie,  who  has  become  a  bankrupt, 
and  the  administratrix  of  James  Hardie,  who  had  previously 
died.  A  clear  title  to  relief  appears  to  be  made  out  by 
the  bill. 

The  case  stated  on  the  part  of  the  defendant  is,  that  the 
Hardies  being  indebted  to  the  Liverpool  Union  Banking 
Company,  the  directors  exercised  the  right  of  cancelling 
the  shares  given  to  them  by  the  58th  clause,  and  that  they 
did  so  duly  and  effectually;  and  that  the  interests  of  the 
Hardies  in  the  shares  were  thereupon  determined  and  ex* 
tinguished.  At  one  period  of  the  discussion,  I  felt  some 
doubt  whether,  having  regard  to  the  nature  of  the  pro- 
perty, the  plaintiffs  came  in  time.  In  Doloret  v.  Roths^ 
child  (a),  time  was  held  to  be  of  the  essence  of  the  contract, 
where  the  subject  of  the  contract  was  of  such  a  nature  as  to 
be  liable  to  variation  in  its  value.  The  principle  laid  down 
in  that  case  is  a  sound  one.  K  the  complaint  be  in  due 
time,  then  the  rule  to  be  applied,  in  such  a  case,  will  be 
the  rule  adopted  in  ordinary  circumstances.  The  alleged 
wrong  was  done  in  June,  1837,  and  the  bill  was  not  filed 
till  December,  1838.  A  case  might,  perhaps,  have  been 
stated  by  the  answer  and  have  been  proved,  in  which  this 
delay,  with  other  circumstances,  might  have  been  fatal 
to  the  relief  sought  by  the  bill.  Delay  is  not,  however, 
alone  sufficient;  it  must  be  coupled  with  other  circum- 
stances. It  must  also  be  brought  forward  in  such  a  way 
that  the  plaintiff  may  have  an  opportunity  of  rebutting  it, 
and  of  entering  into  evidence  to  explain  or  to  avoid  the 
effect  of  it.  In  my  view  of  the  case,  it  is  clear  that  the 
defendant  has  not  rested  the  defence  on  the  delay  of  the 
plaintiff.    The  answer,  in  what  it  puts  in  issue  on  the  sub- 

(a)  1  Sim.  &  Stu.  590. 
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ject,  admits,  that  from  January,  1888,  to  July,  1888,  the  1841. 
plaintiffs  claimed  a  title  to  the  shares.  What  was  the 
value  of  the  shares  between  the  24th  June,  1837,  and  the 
16th  July,  1888,  does  not  appear  from  any  evidence.  In 
my  view  of  the  case,  it  was  material  to  state  and  to  prove 
this.  For  the  first  half  of  the  year  1888  it  is  admitted 
that  the  demand  was  kept  up,  and  then  a  tender  of  the 
amount  is  made  under  a  protest.  Though  time  is  import- 
ant, and  most  important  when  attended  with  other  circum- 
stances, it  is  nothing  of  itself,  and  I  am  not  able  to  find 
any  such  circumstances  stated  or  proved  on  this  record 
as  will,  on  that  ground,  deprive  the  plaintiffs  of  their  right 
to  relief.  I  am  not  satisfied  with  the  manner  in  which 
the  daim  is  brought  forward  by  the  plaintiffs;  but  I 
am  not  so  dissatisfied  with  it  as  to  be  able  to  refuse  the 
relief  sought  by  the  plaintiffs.  The  next  question  is, 
whether  the  lien  could  be  made  effectual  by  the  forfeiture. 
I  am  of  opinion  that  the  debt  to  the  Company  is  suffi- 
ciently proved.  At  the  death  of  James  Hardie,  a  debt 
was  due,  and  continued  to  be  due  down  to  the  time  of 
the  bankruptcy  of  Herbert  Hardie.  Taking  the  debt  to 
be  proved,  the  directors  had  a  right  to  exercise  the  power 
given  to  them  by  the  58th  clause.  That  clause  is  most 
singularly  worded ;  there  would  not  appear  to  be  any  thing 
which  it  was  incumbent  on  the  debtor  to  do ;  it  merely 
declares,  that  there  shall  be  a  lien  on  the  shares  of  the 
debtor  for  the  amount  of  the  debt,  and  that  the  directors 
shall  be  at  Uberty  to  cancel  the  shares  in  liquidation  and 
satisfiEU^ion  of  the  debt.  It  might  reasonably  have  been 
expected,  that  there  should  have  been  some  requisition,  so 
as  to  create  a  default ;  but  not  so,  the  lien  is  to  take  effect 
on  merely  stating  the  debt,  without  stating  any  default. 
No  request  for  payment  is  required,  and,  therefore,  there 
can  be  no  default.  Now,  I  admit,  that  if  the  case  of 
default  had  been  provided  for,  it  might  be  proper  and 
reasonable  to  stipulate  for    the  forfeiture,   in   case   of 
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1841.         default ;  but  to  say  that  there  shall  be  a  forfeiture^  be* 
Stobbs       cause  there  is  a  debt  without  any  default  in  the  pay- 
V'  ment  of  it,  seems  to  be  most  extravagant.  Another  possible 

view  in  which  it  might  be  taken  is,  that  the  forfeiture  was 
to  be  an  extinguishment  of  the  debt ;  but  then  there  is  no 
amount  of  debt  stated  at  which  the  forfeiture  shall  take  place, 
and  therefore  shares  worth  5000/.  might  be  forfeited  for  a 
debt  of  5/.  To  render  this  construction  available,  it  must  be 
put  on  some  certain  principle,  such  as  the  amount  of  the 
debt.  It  was  argued  for  the  defendant,  that  the  shares 
might  be  taken  at  par;  but  if  they  are  to  be  treated  as  security, 
they  cannot  be  taken  otherwise  than  at  their  true  value.  I 
must  consider,  therefore,  that  the  shares,  if  taken,  were  to  be 
taken  at  their  real  value,  and  applied  in  reduction  of  the 
debt.  The  clause  is  easily  understood  in  this  way;  vis. 
that  the  directors  should  not  be  obliged  to  raise  by  a  sale 
of  the  shares,  which  might  be  injurious  to  the  Company, 
the  amount  of  the  debt,  but  might  take  the  shares  in  re- 
duction of  the  debt.  They  had,  therefore,  an  option,  but 
an  option  to  be  exercised  most  scrupulously,  as  it  in  effect 
rendered  them  both  vendors  and  purchasers,  and  gave 
them  the  power  of  taking  the  property  of  their  debtor  in 
satisfaction  of  their  debt.  It  was  an  option  which  required 
the  exercise  of  great  caution  and  delicacy. 

I  will  not  say  that  the  Company  were  not  justified  in 
resorting  to  this  mode  of  cancellation  of  the  debt;  but 
doing  so  they  were  bound  to  give  the  full  value  of  the 
shares.  The  question  is,  have  they  done  so?  It  has  been 
said,  that  if  the  shares  had  been  thrown  into  the  markety 
the  price  of  shares  would  have  been  greatly  depreciated, 
and  the  1000  shares  would  have  produced  much  less  than 
iE10,000.  Such  probably  would  have  been  the  case,  but 
the  Company  had  no  right  to  speculate  on  this.  In  my  opin- 
ion, the  full  market  value  should  have  been  credited  in  re- 
spect of  these  shares,  and  it  is  admitted,  that  the  full  market 
value  has  not  been  credited.   It  has  been  said,  that  the  dit* 
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ference  is  only  2s.  6d.  per  share;  that,  however,  would  1841. 
amount  to  JS125 :  and  on  the  evidence,  it  might,  I  think,  be 
taken  at  something  more,  but  taking  it  at  2s.  6d.  per  share 
only,  and  that  £10,000  only  was  credited,  too  little  appears 
to  have  been  credited.  Another  doubt,  which  in  the  course 
of  the  case  I  have  entertained  is,  whether  the  cancellation 
might  not  in  substance  take  place,  though  credit  might 
not  be  given  for  the  proper  amount.  On  reflection,  how- 
ever, I  am  satisfied  that  there  is  no  foundation  for  this 
doubt,  and  that  the  sale  must  be  set  aside  altogether.  The 
cancellation,  to  be  effectual,  must  be  attended  with  all 
requisite  conditions;  taken  as  a  sale,  if  the  sale  was  at 
an  improper  price,  the  whole  transaction  must  be  set  aside. 
Other  views  may,  possibly,  be  taken — the  settlement  does 
not  require  notice : — ^to  exercise  this  power  without  notice 
would,  however,  have  been  harsh  in  the  extreme.  The 
usual  course  appears  to  have  been  to  give  notice,  and  no- 
tice was  given  in  this  case.  It  has  been  said,  that  though 
notice  was  not  requisite,  yet,  if  given,  it  must  be  considered 
a  proper  notice,  and  to  create  a  new  contract.  I  cannot 
adopt  that  argument.  The  case  of  forfeiture  is  matter  of 
strict  right ;  and  if  I  were  bound  to  decide  the  case  on  that 
point,  I  should  hold  they  were  bound  to  redeem,  according 
to  that  notice.  They  did  not  do  so;  but,  on  another  day,  when 
the  prices  were  different.  They  were  bound  to  proceed  modo 
dformd.  The  notice  does  not  state  the  amount  of  the  debt, 
or  the  sums  required  for  the  redemption.  I  give  no  opinion 
on  this  point. 

I  am  of  opinion  that  the  sale  must  be  set  aside^  and 
the  parties  restored  to  their  former  position,  as  if  the  can- 
celling had  not  taken  place.    The  accounts  must  be  taken. 

As  to  costs,  I  ftm  not  entirely  satisfied  as  to  the  mode  in 
which  the  lapse  of  time  is  accounted  for  by  the  plaintiffs, 
but  the  objection  is  not  so  raised  on  this  record  as  to  enable 
me  to  refuse  the  relief  sought  by  the  bill.  My  present  im* 
pression  is,  not  to  give  costs  on  either  side. 

VOL.  I.  H  N.  c.  c. 
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Nov,  2Ath,  PrENDSROAST  V.  TuRTON. 

In  February,  JlSy  an  indenture  dated  the  8th  Febraary^  1825^  and  made 
iuS'^miJl!.  between  Richard  Penrose  of  the  first  part;  Sir  Thomas 
HT"?^*       Turton,  Bart.,  Robert  Clarke  and  Charles  Carpenter  of 

bliahed  for  the  '  '  ^  ^ 

purpoM  of  the  second  part;  and  the  said  Sir  Thomas  Turton,  Robert 
tite'capftaTo?  '  Clarke,  and  Charles  Carpenter,  and  the  several  other  per- 
cOTi^^of  200  *^^®  whose  names  were  thereunto  subscribed  and  seals  af- 
^^^  ?1L^  J?     fixed  of  the  third  part,  (being  the  deed  of  settlement  of  the 

each.    Tiie  di- 
rectors had         '^  United  Hills  Mine  Company) :''  it  was  covenanted  and 

Seftil  payment  agreed,  that  the  capital  of  the  Company  should  consist  of 
ahii^^  ba  "i^^  the  sum  to  be  raised  by  the  sale  of  200  shares  of  £50  each, 
thcr  aid  were      and  of  such  farther  sum  or  sums  as  might  be  raised  by  the 

required,  then  «       •■  i         . 

they  were  to  sale  of  ucw  shares,  under  the  power  for  that  purpose  therem 
of  proprietOTB  contained,  such  new  shares  not  to  exceed  the  whole  number 
and  suWt  to     of  shares,  including  the  number  of  300;  that  there  should  be 

their  decision  ^  c  7 

the  propriety  of  thrcc  directors  of  the  Company,  each  of  whom  should  hold 
numbtr  qf  twenty  sharcs,  and  that  Sir  Thomas  Turton,  Robert  Clarke, 
/aSi^' wA  ^^^  Charles  Carpenter  should  be  the  directors  and  trustees 
other  $tept  <u     q(  |.]jg  Company;  that  the  directors  should  continue  to  hold 

might  appear  '-      *' 

adtieabie.  The  office  from  the  day  of  the  date  of  the  said  indenture  for  the 
were  shaie-  spacc  of  scvcn  years  then  next  ensuing,  and  until  the  first 
^i^^^'i^ount  ^^^^7  which  should  be  in  the  month  of  June,  1832,  and 

of  their  calla, 

bat  in  October,  1826,  were  informed  by  the  secretary  of  the  Company,  that  he  had  some  tine 
since  mentioned  to  a  person  (who  was  the  plaintiffs'  agent  for  payment  of  their  calls),  that  in 
the  previous  July  the  directors  had  resolved  to  increase  the  amount  of  calls  on  eadi  shara.  Tb 
this  tiie  plaintiffs  objected,  and  they  refused  to  pay  the  additional  caUs.  An  altercation  by  letter 
ensued  till  about  August,  1828,  when  the  plaintiffs,  as  they  alleged,  left  the  country.  In  JuIy,18iS, 
their  shares  were  declared  forfeited.  The  other  shareholders  then  continued  to  work  tbt  mine, 
but  the  concern  was  unsuccessful  tUl  the  year  1835,  when  it  began  to  make  an  increasing  profit. 
In  November,  1837,  the  plaintiffs,  as  they  alleged  by  their  biU,  returned  to  this  oountry.  In 
September,  1838,  they  filed  their  bill  to  be  let  into  the  receipt  of  the  profits  with  the  other 
shareholders.  It  did  not  appear  in  evidence  whether  the  plaintiffs  were  absent  frtnn  tiiis 
oountry,  or  where  they  were,  between  August,  1828,  and  November,  1837,  except  that  it  was 
admitted  by  the  defendants  that  in  1828  they  were  in  Jersey.  Many  Aft  of  irr^iularity  and 
misconduct  in  the  management  of  the  concern  during  the  interval  were  admitted  by  the  de- 
fendants, and  amongst  others  the  fact,  that,  during  a  great  portion  of  that  period,  the  conoeni 
was  managed  by  an  insufficient  number  of  directors.  The  plaintiffs  had  no  means,  under  the 
deed  of  settlement,  of  dissolving  the  society  i—Held^  that  the  plaintiffs,  not  having  soiBciently 
accounted  for  their  acts  and  conduct  during  the  interval  between  August,  1828,  and  November, 
1837,  must  be  considered  as  having  acquiesced  in  the  conduct  of  the  directors  and  other  share- 
holders in  the  concern,  and  were  not  entitled  to  the  relief  sought  by  their  bill. 
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then  should  go  out  of  office^  but  might  neverthelesB  be  re-         1841. 
elected  by  the  proprietors  or  directors  for  the  then  seven  p^*^  ^ 
years  next  ensuing,  or  for  any  shorter  term.    That  the  «. 

directors  should  have  power  to  renew  leases,  &c.  That  the 
directors  for  the  time  being  should  give  one  month's 
notice  in  each  year  of  a  general  court  of  proprietors,  to  be 
holden  at  the  office  of  the  Company  on  the  first  Friday  in 
June  in  each  year,  by  letter  sent  to  each  proprietor, 
llittt  at  such  general  court  a  report  should  be  made  to  the 
pn^rietors  by  the  directors  of  the  state  of  the  mine, 
and  «n  account  given  of  the  receipts  and  expenditure. 
That  as  to  all  questions  relating  to  any  business  or  matter 
to  be  transaieted  at  the  general  meeting,  or  any  special 
general  meeting,  a  majority  of  the  votes  of  all  qualified 
proprietors  present  not  declining  to  vote  should  be  suffi- 
cient to  dedde  the  same,  except  for  altering  or  rescinding 
die  laws  or  regulations  of  the  Company  or  diasokAng 
ike  $ame,  m  thereinafter  mentioned.  That  every  proprie- 
tor should,  on  paying  into  the  banking-house  of  the  Com- 
pany his  first  instalment,  subscribe  his  name  and  place 
rf  lilK>de  in  a  book  of  tiie  Company,  &c.,  and  such  signa- 
tnre  should  entitle  the  shareholder  to  be  considered  from 
thenceforth  as  one  of  the  proprietors  of,  and  adventurers 
in,  the  said  Company,  and  to  the  receipt  of  all  the  benefit 
and  advantage  thereof,  in  proportion  to  the  shares  holden 
by  himl  (nr.her,  so  long  as  he  or  she  should  comply  with  the 
eonditionS'  thereto  annexed,  and  should  pay  the  several 
instalments  on  the  said  shares  of  £50  each,  as  the  same 
riioald  be  called  for  by  the  said  directors  for  the  time 
being.  Tliat  the  directors  of  the  said  Company  should 
hxfe  power  to  call  for  instalments  on  the  said  shares  at 
■sch-tiiaes  and  in  such  proportions  as  should  be  necessaiy, 
sodd,  if  necessary,  should  iMKve  power  to  call  for  the  whole 
instalments ;  and  in>  case  the  same  should,  in  the  judgment 
of  the  directors  for  the  time  being,  be  insufficient  for  carry- 
ing on  the  busmess  of  the  said  mine  without  further  aid, 

h2 
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1841.        theu  and  in  such  case  the  direcfx>rs  should  call  a  meeting 
PKSNDBiieAgT  ^^  *^®  proprietors,  and  lay  before  them  a  full  and  particular 
^'  account  of  the  state  of  the  concerns  of  the  said  Company, 

and  submit  to  their  decision  the  propriety  of  increasing 
the  number  of  shares,  or  of  taking  such  other  steps  as  might 
appear  advisable.     That  in  case  any  instalment  or  instal- 
ments so  called  for  by  the  directors  as  aforesaid  should  be 
unpaid  for  the  space  of  fourteen  days  after  the  day  fixed 
for  the  payment  thereof,  the  share  or  shares  on  which  such 
payment  was  called  for  and  unpaid,  and  all  the  instalments 
which  should  have  been  previously  paid  thereupon,  should 
be  absolutely  forfeited  for  the  benefit  of  the  Company;  and 
the  original  holder  thereof  should  cease  from  such  period 
to  have  any  interest,  or  advantage,  or  concern  whatsoeTer 
in  the  said  Company  or  mine,  in  respect  of  the  share  or 
shares  so  forfeited.     That  if  at  any  time  or  times  there- 
after it  should  become  necessary  to  increase  the  said  shares 
of  the  said  mine  or  Company  by  the   addition  of  the 
number  of  100  more  shares  of  j650  each,  as  before  pro- 
vided, the  increased  number  of  such  shares  should   be 
allotted  and  divided  to  and  in  equal  proportions  amongst 
the  then  proprietors  according  and  in  proportion  to  their 
respective  shares ;  and  in  case  any  such  proprietors  should 
decline  to    increase    his   or  their  shares  by  such   pro- 
portionate addition   thereto,  the  shares   declined  to  be 
taken  by  such  proprietor  or  proprietors  should  be  divided 
equally  amongst  such  remaining  proprietors,  &c.     That 
the  proprietors,  who  were  in  future  to  be  eligible  to 
fill  the  offices  of  directors,  should  be  elected  as  follows, 
(that  is  to  say), — every  vacancy  occasioned  in  the  office  of 
director  by  removal,  death,  or  resignation,  or  by  any  other 
means  except  that  of  going  out  at  the  expiration  of  the 
period  for  which  they  were  elected,  should  be  filled  up  with 
all  convenient  speed  by  the  election  of  a  new  director 
at  the  annual  general  meeting,  or  at  any  special  general 
meeting  to  be  specifically  called  for  that  purpose.    That 
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the  control  and  management  of  the  funds  of  the  Company         1841. 
should  be  vested  in  the  directors  for  the  time  being,  and  ph^JJ^^I^ast 
they  were  thereby  authorized  and  empowered  at  the  general  '- 

annual  meeting  of  the  proprietors  to  declare  such  dividend 
as  in  their  judgment  should  be  proper  to  be  made  amongst 
the  proprietors,  according  to  their  respective  shares. 

The  deed  contained  no  provision  relating  to  the  dissolu- 
tion of  the  partnership,  notwithstanding  the  allusion  to 
such  provision  before  mentioned. 

The  deed  was  executed  by  the  directors  and  the  other 
proprietors  or  shareholders  in  the  undertaking,  and, 
amongst  others,  by  a  Mr.  Serjeant,  who  was  then  the 
secretary,  and  who  held  twenty-five  shares.  Of  these 
shares  he  sold  four  to  Miss  Mary  Kent,  and  two  to  her 
sister.  Miss  Isabella  Kent;  and  though  the  shares  re- 
mained for  some  time  in  the  name  of  Serjeant,  the  Miss 
Kents  were  treated  by  the  Company  as  the  real  owners  of 
ihoee  shares.  Upon  the  occasion  of  Serjeant  ceasing  to 
be  secretary,  their  names  were  entered  in  the  books  of 
the  Company. 

The  Miss  Kents  regularly  paid  the  amount  of  calls 
which  were  made  upon  them  in  respect  of  their  shares,  to 
the  full  extent  of  £50  per  share.  Before  paying  the  last 
instalment,  Mary  Kent  wrote  a  letter,  dated  in  September, 
1826,  to  Mr.  Hebden,  the  then  secretary  of  the  Company, 
in  which,  after  proposing  to  pay  the  tenth  instalment,  due 
on  the  shares  of  herself  and  sister,  she  requested  to  know 
whether  that  was  likely  to  be  the  last  call;  adding  that 
ihe  was  anxious  to  settle  for  all  that  was  due  without  loss 
of  time,  as  she  was  on  the  eve  of  leaving  home.  To  this 
answer  Mr.  Hebden  replied  in  a  letter  dated  the  27th 
of  September,  in  which  he  stated  that  he  had  some  time 
previously  mentioned  to  Mr.  Wilson,  (a  gentleman  who 
had  been  in  the  habit  of  paying  the  caUs  for  the  Miss 
Kents),  that  at  a  meeting  of  the  shareholders  it  had  been 
resolved  to  meet  the  expenses  of  the  mine  by  additional 
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1841.        calls  rather  than  by  an  increase  in  the  number  of  ahaies, 

Pmbndbroast  ^^^  ^^  ^  ^^  ^^  ^^  ^  share  had  been  made>  which  had  been 
••  paid  on  the  10th  inst.    In  reply  to  this  letter  Mary  Kent 

wrote  a  letter  to  Hebden^  in  which  she  said  that  she  ahoold 
make  some  arrangement  for  the  payment  of  the  additional 
£5  a  share ;  adding,  however,  that  she  was  not  pr^ared 
for  this  last  demand,  as  she  had  been  led  to  suppose  by 
the  former  secretary  that  no  more  than  half  the  original 
sum  of  dS50  would  be  required. 

The  resolution  to  which  Mr.  Hebden  alluded  to  in  his 
letter  to  Miss  Kent,  was  passed  at  a  ineeting  which  took 
place  on  the  27th  July,  1826,  and  was  in  these  terms : — 

"  Resolved,  that  the  mines  be  prosecuted  with  as  much 
attention  to  the  diminution  of  expense  as  possible ;  and 
that  calls  on  each  shareholder  be  in  proportion  to  the  num- 
ber of  shares  held  by  each,  and  at  intervals  as  great  as 
the  nature  of  the  work  contemplated  will  admit/' 


In  November,  1826,  Mary  Kent  married  captain  Steph 
Prendergast.  Soon  after  the  marriage,  Mrs.  Frendergast 
received  a  letter  from  Mr.  Hebden,  in  which,  on  the  part 
of  the  Company,  he  demanded  payment  of  the  additional 
instalment  of  £5  per  share,  mentioned  in  his  former  let- 
ter, and  also  a  further  additional  instalment  to  the  same 
amount.  These  additional  payments  Captain  Prendergast 
and  Miss  Kent  refused  to  make ;  and  they  questioned  the 
right  of  the  Company  to  enforce  them. 

A  long  correspondence  then  ensued  between  Captain 
Prendergast  and  Mr.  Hebden,  in  the  course  of  which  the 
former  repeatedly  ofifered  to  sell  his  shares  to  the  Com- 
pany at  a  reduced  rate ;  and  by  a  letter  of  the  22nd  Feb- 
ruary, 1827,  he  made  a  specific  offer  of  the  shares  to  the 
Company  at  £25  per  cent.  These  offers  were  refused  cm 
the  ground  that  the  additional  calls  had  not  been  paid  uf. 
An  objection  was  also  raised,  that  the  shares  in  question 
were  not  legal  interests,  but  held  in  trust  only.    Captain 
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Prendergast  and  Miss  Kent  then  attempted  to  sell  their         1841. 
shares  to  third  persons ;  and  with  this  view,  tendered  to    ^^^^^^^j^„ 
the  C!ompany,  for  their  approval,  a  draft  assignment  of  the  v. 

kgal  interest.  The  Company,  however,  declined  to  do 
more  upon  this  subject,  than  to  consent  to  a  case  being 
laid  before  counsel. 

Daring  these  proceedings,  fresh  calls  were  continually 
made  for  instalments;  and  on  the  6th  of  June,  1828,  a 
meeting  of  proprietors  was  held,  at  which  Captain  Pren- 
dergast  and  Miss  Kent  were  reported  by  the  secretary  to 
be  considerably  in  arrear  in  the  payment  of  their  instal- 
ments, and  it  was  ordered,  that  they  should  be  written  to, 
and  apprized,  that  unless  the  arrears  of  their  shares  were 
paid  up  within  a  fortnight,  the  shares  would  be  forfeited. 
On  the  81st  July,  1828,  no  letter  having  been  received  in 
answer  to  the  notices  sent  in  pursuance  of  the  foregoing 
resolution,  the  shares  of  Captain  Prendergast  and  Miss 
Kent  were  declared  forfeited. 

The  bill  was  filed  on  the  5th  September,  1888,  by  Cap- 
tain and  Mrs.  Prendeigast,  against  the  then  directors. 
Sir  T.  Turton,  Duncan  Campbell  and  Clarke,  and  against 
Serjeant  and  Miss  Kent,  the  latter  of  whom  had  assigned 
her  interest  to  the  plaintiff.  It  alleged,  that,  in  1828,  the 
working  of  the  mine  was  entirely  suspended;  that,  for 
some  years  afterwards,  little  or  no  profit  was  derived  from 
it ;  that,  during  the  whole  of  that  time,  the  plaintiffs  were 
absent  firom  this  country,  and  in  consequence  of  the  state 
of  the  concern  took  no  further  proceedings  in  respect  of 
their  shares,  but  that  the  plaintiffs  returned  to  England  at 
the  latter  end  of  1837,  when  they  applied  to  have  their 
shares  restored  to  them.  The  bill  prayed,  that  the  declar- 
ation of  forfeiture  of  the  plaintiffs'  shares  might  be  de- 
clared void,  and  that  the  plaintiffs  might  be  let  in  to  par* 
ticipate  in  the  profits  of  the  mine,  upon  payment  of  their 
share  of  all  expenses  incurred  in  the  working  of  it;  and  with 
reference  to  certain  alterations  which  had  taken  place  in 
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1841.  the  constitution  of  the  Company^  and  certain  alleged  mis* 
PmnobkoIst  ^^^^c*  ^^  the  part  of  the  directors,  it  prayed  that  the  re- 
«•  solutions,  by  which  it  had  been  attempted  to  subdivide  the 

shares,  might  be  declared  void  against  the  plaintiffs,  and 
that  the  business  of  the  Company  might  be  decreed  to  be 
carried  on  pursuant  to  the  provisions  of  the  indenture  of 
settlement,  and  that  the  directors  might  be  decreed  to  ac- 
count for  all  sums  of  money  improperly  appropriated  by 
them  out  of  the  funds  of  the  Company. 

The  defendants,  Turton,  Campbell,  and  Clarke,  by  their 
answer,  denied  that  the  working  of  the  mine  had,  at  any 
time  since  August,  1828,  been  entirely,  or  almost  entirely, 
suspended ;  but  on  the  contrary  alleged,  that  it  had  been 
ever  since  in  full  work,  though  the  working  of  it  was  at- 
tended with  considerable  loss,  till  about  the  year  1835, 
when  it  began  to  yield  a  profit ;  and  they  verily  believed, 
that  the  circumstance  of  the  mine  now  yielding  a  con- 
siderable profit  had  induced  the  plaintiffs  to  take  the  pre- 
sent proceedings.  They  admitted,  in  answer  to  a  charge 
in  the  bill  as  to  that  particular,  that,  at  a  meeting  of  share- 
holders held  on  the  7th  of  March,  which  was  attended  by 
the  defendants,  and  of  which,  of  course,  no  notice  was 
given  to  the  plaintiffs,  it  was  resolved  that  certain  clauses 
in  the  deed  of  settlement  should  be  annulled,  and  that  the 
capital  of  the  Company  should  thenceforth  consist  of  4000 
scrip  shares  of  £5  each,  making  a  capital  of  j£20,000,  and 
that  twenty  new  scrip  shares  should  be  allotted  for  each  old 
share,  and  that  the  shares  of  the  plaintiff  and  Miss  Kent 
should  be  sold  for  the  use  of  the  Company. 

With  respect  to  the  charges  of  misconduct  in  the  direc- 
tors, the  following  facts  were  admitted  by  the  answer: — ^that 
Carpenter,  one  of  the  original  directors,  died  in  1831 ;  that 
the  time  for  Turton  and  Clarke  continuing  in  office  would, 
according  to  the  deed  of  settlement,  expire  in  1832 ;  that 
Turton  and  Clarke,  nevertheless,  continued  the  only  direc- 
tors till  October,  1834,  when  Clarke  became  a  bankrupt; 
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and  that  Turton  afterwards  was  sole  director  till  1885^         1841. 
when  Campbell  joined  him  in  the  direction.   Turton,  how-    pi^^JJ^wioast 
ever,  in  justification  of  himself,  stated  that  in  Jime,  1832,  ^' 

there  were  no  other  shareholders  qualified,  who  would  ac- 
cept the  office,  and  that  in  June,  1835,  he  was  re-elected. 
As  to  Campbell,  it  was  admitted,  that  he,  at  the  suggestion 
and  with  the  assistance  of  Turton,  qualified  himself  for  the 
direction  by  purchasing,  at  the  low  price  of  £50,  twenty 
shares  of  one  Harding,  who  had  been  formerly  a  director 
of  the  Company,  but  who  had,  in  1830,  absconded  from 
this  conntry,  while  indebted  to  the  Company  in  £300 ; 
and  that  several  simis  were  due  on  these  shares  for  calls 
in  1829  and  1830,  which  had  never  been  paid  up.  It  was 
also  admitted,  that  Turton  had  charged  the  Company  with 
his  salary  of  £100  a  year  from  1826  to  1836,  during  a  great 
part  of  which  period  the  mine  had  been  unproductive. 

It  appeared  frt)m  the  admissions,  that  the  meetings,  in 
which  the  proceedings  relative  to  the  forfeiture  of  the 
plaintiffs'  shares  were  discussed,  had  been  in  several  re- 
spects informally  held. 

There  was  no  satisfactory  evidence  as  to  the  exact  resi- 
dence of  the  plaintiffs  during  the  time  of  their  alleged 
absence  frt)m  England.  It  was  admitted  by  the  defend- 
ants, that  in  1827  and  1828  they  were  in  Jersey. 

Three  grounds  of  defence  were  set  up  by  the  answer : — 
first,  want  of  parties ;  secondly,  multifariousness ;  thirdly, 
the  Statute  of  Limitations,  and  length  of  time  independent 
of  the  statute. 

Upon  the  first  point,  the  defendants'  counsel  contended, 
that  all  the  shareholders,  they  being  all  interested  in  the 
mtroduction  of  the  plaintiffs  into  the  concern,  should  be 
parties ;  but,  at  all  events,  that  the  persons  present  at  the 
making  of  the  resolutions  sought  to  be  annulled,  should  be 
parties.  This  point,  however,  there  being  no  necessity 
for  it,  was  not  determined. 
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1841.  Upon  the  second  point,  the  plaintififs'  counsel  xeferred  to 

PrendsroIst  ^^^^  ^-  CiwAre  (a),  and  fVynne  v.  Callander  (A).    As  to  the 
••  third  point — 

TURTON. 

Mr.  Simpkinson  and  Mr.  Thomas  Iltmer,  for  the  plainti£^ 
said,  that  the  Statute  of  Limitations  had  nothing  to  do 
with  the  subject ;  the  important  part  of  the  defence  was 
that  which  rested  on  length  of  time,  independently  of  the 
statute.  It  is  a  startling  proposition  to  say,  that  parties 
who  have  advanced  considerable  capital,  no  part  of  which 
has  been  repaid  to  them,  are  to  have  no  relief  in  respect  of 
their  advances,  merely  because  of  the  lapse  of  a  few  years. 
Suppose  the  concern  had  been  unprosperous,  and  the  di- 
rectors had  dissolved  partnership,  would  not  the  plaintiffs 
have  been  entitled  to  an  account,  and  to  credit  for  what 
they  had  advanced?  Could  it  be  said  in  answer  to  such  a 
claim,  that  six  or  seven  years  had  elapsed  since  the  daim 
arose  ?  The  length  of  time  might  and  ought  to  have  consi- 
derable weight  to  induce  the  Court  to  do  justice  to  the  de- 
fendants; but  it  would  not  altogether  bar  the  plainti£b, 
they  being  recti  in  curid,  and  the  statute  not  applying.  In 
Lake  v.  Craddock  (c),  the  partnership  had  been  abandoned 
by  the  father  of  the  defendant  thirty  years  before  the  biU 
was  filed,  and  it  was  contended  that  the  four  survivors  were 
entitled  to  the  whole  concern ;  but  the  decision  of  the 
Master  of  the  Bolls  was,  that,  though  the  legal  estate  sur- 
vived to  the  four,  Craddock^s  representatives  had  an  equity 
in  one-fifth.  \The  Vice-chancellor  referred  to  NwruHxg  v. 
Rowe  (d),  and  Senhouae  v.  Christian  (e)] .  It  is  submitted 
that  those  cases  depend  on  circumstances  differing  veiy 

(a)  5  Madd.  122.  in  the  Registrar's  book.  The  prayer 

(b)  I  Russ.  293.  of  the  biU  will  be  found  in  R.  L. 

(c)  3  P.  W.  158.  1793  B.  fo.  712,  and  the  hearing 
{d)  19  Ves.  144.  and  dismissal  of  the  suit  is  recorded 
(e)  Id.  157.   It  does  not  appear  in  R.  L.  1794  B.  fo,  257. 

that  the  facts  of  this  case  are  stated 
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strongly  from  such  as  occur  here,  though,  if  this  case        1841. 
be  consiclered  with  reference  to   them,    the   principles  «.^     "^     ' 
laid  down  by  Lord  Eldon  in  Norway  v.  Bowe,  are  per-  ^ 

fectly  consistent  with  those  on  which  this  case  must  be 
decided. 

This  is  not  a  case  in  which  the  plaintiff  has  his  election 
between  law  and  equity,  or  in  which,  there  being  a  remedy 
at  law,  a  Court  of  equity  gives  extraordinary  relief.  In 
cases  of  that  sort,  no  doubt  the  utmost  promptitude  is  re- 
quired of  a  plaintiff.  In  this  case  the  remedy  is  entirely 
in  equity,  and  the  relief  to  be  administered  depends  on  the 
consideration  of  fraud.  The  defendants  here  can  have  no 
advantage  from  the  Statute  of  Limitations,  or  from  that 
analogy  to  the  statute  on  which  this  Court  frequently  acts; 
but  it  ia  suggested  that  their  ground  of  defence  is  the  ac- 
qniesoeiioe  of  the  plaintiflEs.  But  acquiescence  as  distin- 
guished from  the  statutory  bar  of  the  Statute  of  Limita- 
tions, is  founded  intrinsically  on  the  subject  of  fraud.  The 
parties  against  whom  the  doctrine  of  acquiescence  has 
been  enforced,  have  either  concealed  their  rights,  or  led 
the  other  party  to  believe  their  rights  have  been  waived,  and 
lo  have  inveigled  that  other  party  into  expense,  leaving  him 
to  expect  that  he  should  have  the  sole  benefit.  That  is  a 
frand  upon  parties  who  lend  out  their  money  upon  that 
fidth,  and  those  who  so  act  cannot  afterwards  come  for- 
ward under  colour  of  enforcing  their  rights :  Bast  India 
Company  v.  Vmceni  (a),  Banning  v.  Ferrers  (6),  Amot  v. 
Biseoe  (c).  But  in  the  former  of  these  cases,  Lord  Hard- 
wieke  took  the  distinction  as  to  dealing  with  another 
person's  property  with  or  without  his  acquiescence.  If 
the  party  dealing  with  the  property  has  notice  of  the  other 
party's  rights,  and  no  reason  to  suppose  that  he  may  not 
pursue  them,  the  doctrine  of  acquiescence  falls  to  the 
ground,  because  there  is  no  fi^ud.    What  would  Lord 

(a)  2  Atk.  83.         (6)  Oilb.  £q.  Rep.  85.         (c)  2  Vez.  sen.  96. 
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1841.        Hardtokke  have  said  to  a  case  in  which  the  party  was  ex« 

Pkendbroast   ^^^^  fro^  ^^^  ^''^  property  ?    The  plaintiffs  could  not 
9'  enforce  their  right;  it  was  not  practicable.     They  have 

done  enough  to  establish  their  legal  rights^  and  are  entitled 
to  a  decree  with  all  their  costs.  The  majority^  without 
the  plaintiffs'  consent^  thought  proper  to  call  on  them  for 
an  additional  sum;  the  plaintiffs  did  not  agree.  Were 
they  not  at  liberty  so  to  do?  Having  entered  into  a 
limited  engagement^  were  they  to  be  compelled  to  go  into 
a  larger  one?  They  were  not  bound  to  submit  to  those 
further  calls.  Ck)uld  they  get  back  their  capital?  Admit- 
ting they  had  a  legal  right  to  determine  the  partnership, 
how  was  that  to  be  enforced,  while  the  majority  chose  to 
go  on  ?  They  could  only  dissolve  it  by  a  bill,  to  which  all 
the  shareholders  would  be  necessary  parties.  They  were 
compelled,  therefore,  either  to  continue  paying  more  than 
was  required  by  the  deed,  or  to  forfeit  their  shares.  Has 
this  result  any  foundation  in  the  deed,  or  in  law,  or  in  jus- 
tice  ?  The  plaintiffs  thought  it  unnecessary  to  repeat  use- 
less applications.  There  was  a  quiescence  for  nine  years, 
but  no  acquiescence  for  a  moment.  The  plaintiffs  offered 
every  reasonable  concession:  what  more  could  be  done? 
There  was  no  voluntary  abandonment — no  abandonment 
of  their  interests  at  all :  and  that  distinguishes  this  case 
from  Senhouse  v.  Christian.  In  that  case,  which  is  reported 
in  a  short  note,  and  Norway  v.  Howe,  the  parties  working 
the  mine  had  reason  to  believe  from  the  other  parties, 
that  they  had  abandoned  their  interest.  Here,  all  the 
plaintiffs  did  was  to  refuse  to  go  on  in  the  way  proposed 
by  the  majority,  and  which  was  contrary  to  the  settlement; 
for  it  cannot  be  contended  that  such  a  vague  expression  as 
^'taking  such  other  steps  as  shall  appear  advisable,''  gave 
them  power  to  remodel  the  company.  Supposing,  even, 
they  could  have  proved  a  case  of  acquiescence  against  the 
plaintiffs,  they  have  not  made  that  case  by  their  answer. 
They  rely  on  the  statute,  and  also  on  length  of  time — ^which 
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only  means  the  statute^  and  length  of  time  by  analogy  to 
the  statute.  Then  they  allege  that  if  the  concern  had 
not  turned  out  profitable^  the  plaintiffs  woidd  not  have 
applied  to  the  Court.  But  to  make  a  case  of  acquiescence 
they  ought  to  have  idleged  that  the  plaintiffs  had  given 
them  reason  to  suppose^  that  in  no  case  should  they  apply 
to  the  Court. 

Mr.  SuHmiian,  and  Mr.  Laval,  for  the  defendants^  were 
stopped  by  the  Court. 

The  Yice-Chancellor. — As  to  the  objection  for  want 
of  parties^  after  carefully  attending  to  the  argument  of  Mr. 
Swansian,  I  considered  that  the  best  course  was  to  reserve 
that  question  till  the  case  had  been  fully  heard  on  the 
part  of  the  plaintiffs^  or  on  the  part  of  the  plaintiffs  and  de- 
fendants. The. case  has  now  been  fully  heard  on  the  part 
of  the  plaintiffs^  and^  as  I  think^  a  case  has  not  been  made 
upon  which  this  Court^  according  to  the  principles  on  which 
it  acts^  woidd  be  justified  in  giving  the  plaintiffs  relief^  I 
think  it  woidd  be  useless  now  to  enter  into  the  question 
of  parties.  To  decide  in  favour  of  plaintiffs  who  fail  on 
the  merits^  would  be  unnecessary ;  to  decide  in  favour  of 
the  defendants  would  be  to  drive  the  plaintiffs  to  amend 
their  bill^  in  a  case  where  there  was  no  prospect  of  relief. 

I  beg  it^  therefore^  to  be  understood^  that  I  give  no 
opinion  whatever  on  the  question  of  parties. 

Another  point  there  is,  which  it  is  not  necessary  to  de- 
cide, and  which  I  wish  not  in  any  manner  to  be  considered 
as  deciding — I  mean  the  question  whether  the  course, 
which  the  directors  thought  proper  to  take  as  to  the  for- 
feiture of  the  shares,  was  such  as  ought  to  have  been 
pursued,  and  whether  their  proceedings  coidd  not  have 
been  set  aside,  if  steps  had  been  taken  in  time  for  that 
porpoee.  My  judgment  is  entirely  consistent  with  the  sup- 
position that,  all  they  did  was  unauthorized,  and  capable  of 
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being  impeached  successfiilly^  if  tiid  plaindfTs  had  oome 
in  due  time. 

The  point  which  has  struck  me  from  the  beginning  (and 
upon  which  every  thing  that  could  be  said  has  been  said 
by  counsel)  is  the  time  at  which  the  suit  has  been  insti- 
tuted, having  regard  to  the  peculiar  nature  of  the  properfy, 
and  the  circumstances  of  the  case.  This  is  a  mineral  pro- 
perty,— a  property,  therefore,  of  a  mercantile  nature,  ex- 
posed to  hazard,  fluctuations,  and  contingencies  of  various 
kinds,  requiring  a  lai^  outlay,  and  producing,  perhaps,  a 
considerable  amount  of  profit  in  one  year,  and  losing  it  the 
next.  It  requires,  and  of  all  properties  perhaps  the  most 
requires,  the  parties  interested  in  it  to  be  vigilant  and 
active  in  asserting  their  rights.  This  rule,  fi^uently 
asserted  by  Lord  Eldon,  is  consonant  with  reason  and 
justice.  Lord  Eldan  always  acted  upon  it,  and  has  been 
followed  by  subsequent  judges  of  great  knowledge,  ex- 
perience, and  eminence.  Now,  in  the  present  case,  con- 
ceding, for  the  sake  of  aa^ument,  that  the  shareholders 
could  not  be  compelled  to  contribute  beyond  £50  a  share, 
and  did  no  wrong  in  declining  to  make  advances  beyond 
that  sum,  yet  the  result  of  all  the  circumstances  of  this 
case  appears  to  have  been,  that  the  mine  could  not  be 
carried  on  without  further  outlay. 

The  plaintiffis  objected  to  this  further  outlay ;  and  then 
a  considerable  discussion  ensued,  which  was  substantially 
concluded  in  1828.  Some  subsequent  letters  were  written, 
but  they  did  not,  I  think,  materially  vary  that  state  of 
the  case.  The  residence  of  the  plaintiffs  was  occasionally 
in  Jersey  and  occasionally  ib  England;  but  they  never 
appear  to  have  been  absent  from  the  Queen's  dominions. 
In  this  state  of  things,  the  concern  not  improving,  and 
the  plaintiff  and  Miss  Kent  refusing  to  contribute  to 
its  necessities  beyond  the  amount  already  stated,  some 
parties  are  found  who  are  willing  to  stem  the  difficulties 
and  incur  the  hazard;  and  from  this  period,  through  several 
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Tears  down  to  1885,  they  venture  to  carry  on  tlie  concern.        1841. 
In  1886  affairs  begin  to  look  better,  and  the  mine,  whether  paENDiROAsr 
legally  or  illegally,  wisely  or  nnwisely,  is  in  that  jbbt  new  ^' 

modelled,  and  the  shareholders  are  turned  into  what  are  ^'^''' 

called  scripholders.  Matters  go  on  in  this  manner  in  1836 
and  1837,  and  it  was  not  till  November,  1887,  when  the 
result  of  the  struggle  had  appeared,  that,  after  a  profit  had 
been  made  by  the  unasnsted  efforts  of  those  who  still  ad- 
hered to  the  speculation,  the  plaintiff  and  Miss  Kent  ap- 
plied for  and  claimed  their  shares.  Negotiations  were 
then  set  on  foot,  demands  and  refusals  took  place  in  the 
ordinary  way,  and  it  was  not  till  September,  1838,  that  the 
bill  was  filed ;  but,  the  demand  may  be  taken  as  made  in 
1837. 

I  was  anxious,  being  impressed  very  much  with  Mr. 
Simpkmsati^B  opening  of  the  case,  as  it  related  to  the  con- 
duct of  the  directors,  to  have  the  time  which  so  elapsed 
in  some  way  accounted  for, — ^to  have  the  chasm  between 
the  years  1828  and  1837  in  some  manner  filled  up, — to 
have  the  conduct  of  the  plaintiffs  during  that  time  in  some 
measure  explained, — to  have  the  case  placed  in  a  position 
upon  which  the  Court  could  fasten  itself,  in  order  to  give 
the  plaintiffs  that  property  which  they  might  have  been 
entitled  to,  had  they  presented  themselves  here  in  due 
time.  But  I  am  unable  to  find  the  means  of  doing  this. 
Here  is  a  mineral  property,  the  subject  of  great  un- 
certainty and  fluctuation.  After  its  character  has  been 
established  with  much  difficulty — after  a  period  of  nine 
years,  during  which  they  rendered  no  assistance  to  the 
concern,  a  claim  is  brought  forward  by  those  who  are  now 
willing  to  share  in  its  prosperity.  It  appears  to  me,  that 
attboagh  this  is  a  case  to  be  decided  in  equity  only,  and  at 
the  hearing,  and  not  on  any  interlocutory  motion,  it  is  im- 
possible to  say,  (consistently  with  my  views  of  what  are 
the  principles  of  this  Court),  that  the  plaintiffs  can  be  as* 
mted. 
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1841.  The  way  in  which  they  state  their  caae^  as  to  this  part 

pJ;;S:nl«T  ^^^^^  is  this:  (ms  Honour  then  read  a  passage  in  the  biU; 
^-  see  €mie,  p.  103).    The  claim,  therefore,  was  not  brought 

forward  till  Noyember,  1837,  and,  if  there  is  any  allega- 
tion, there  is  no  evidence,  of  there  being  any  recent  dis- 
covery of  their  rights. 

It  has  been  suggested,  that  this  has  not  been  put  in 
issue.  I  think  it  has,  however,  in  various  parts  of  the 
answer,  in  pointed  allusions  to  the  value  and  fluctuation 
of  the  property,  and  the  conduct  imputed  to  the  plain- 
tiffs in  lying  by  during  the  existence  of  the  fluctuation 
and  the  struggle.  I  find  it,  therefore,  impossible  to  give 
that  relief  to  the  plaintiffs  which  they  seek. 

His  Honour  then  said,  that,  unless  he  heard  any  argu- 
ment to  the  contrary,  he  should  dismiss  the  bill  without 
costs.  No  such  argument  being  raised  for  the  defendants, 
the  bill  was  dismissed  without  costs  accordingly. 

Dee.  8M.  His  Honour,  in  the  course  of  the  argument  in  T\iUoeh  v. 

Hartley,  adverting  to  the  foregoing  case,  said,  that  though 
his  opinion  remained  the  same,  he  thought  it  not  an  unfit 
case  to  be  submitted  to  the  Lord  Chancellor. 


Dee,  3rd,  4th,  TrEWEEK  V.  TURNER. 

In  order  to  Mb.  SANDYS,  for  the  plaintiff,  moved,  under  the  22nd 

tiff  to  file  a  note  of  the  ordcrs  of  August  26,  1841,  for  leave  to  file  a  notes, 

of^  Onten^  under  the  2l8t  of  those  Orders.     He  produced  the  certifi* 

of  Aug.  1841,  eate  of  the  plaintiffs  clerk  in  court  as  to  the  defendant 

there  mut  be  *■ 

an  affidaTit  of     having  entered  an  appearance  on  the  17th  of  February  last. 

appearance 
entered. 

The  Vicb-Chancellor. — ^That  is  a  certificate  of  the 
plaintiffs  own  agent  in  his  own  favour.  There  must  be 
an  afSdavit. 
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The  motion  was  afterwards  granted^  on  the  affidavit  of 
the  plaintiffs  solicitor's  clerk^  which  was  to  the  effect  that 
he  had  examined  the  book  of  the  plaintiff's  clerk  in  court,  v- 

and  that  of  the  defendant's  clerk  in  court,  and  that,  on 
examining  the  latter,  he  was  enabled  to  state,  that  the 
appearance  was  entered  at  the  time  mentioned. 


Wright  v.  Lockwood.  Dee.  4th» 

iHIS   was  a  creditor's  suit  for  the  administration  of  surety  in  a  joint 
the  real  estate  of  William  Lockwood,  who  died  in  June,  ^^^^ 

1835.  •  competent 

witness  for  the 

The  plaintiff,  Charles  Wright,  was  a  creditor  of  the  tes-  note  creditor  in 
tator  upon  a  joint  and  several  promissory  note  dated  the  by'him (IotmI- 
2l8t  January,  1825,  and  signed  by  the  testator,  and  his  JJj^JJp^*'^ 
brother,  Grerrard  Lockwood,  as  surety.    The  bill  was  filed  principsldebtor. 
in  Trinity  Term,  1838,  and  in  order  to  prove  the  existence 
of  the  debt  at  that  time,  the  plaintiff's  counsel,  Mr.  Cooper, 
proposed  to  read  the  evidence  of  Gerrard  Lockwood,  who 
stated  that  he  did,  by  the  direction  of  the  testator,  and 
cat  of  money  delivered  by  him  to  the  deponent,  pay  to 
the  plaintiff  the  interest  which  became  due  on  the  21st 
January,  1834. 

Mr.  Roniilly,  for  the  infant  devisee  and  heir  of  the  tes- 
tator, objected  to  this  evidence,  as  being  given  by  a  surety, 
who  was  directly  interested  in  discharging  himself  of  the 
debt,  and  throwing  it  on  the  testator's  estate. 

The  Vice-chancellor. — Both  he  and  the  testator's 
estate  are  primarily  liable.  I  shall  receive  the  evidence 
on  the  authority  of  Wood  v.  Braddick  (a),  which,  though  I 
have  some  notion  of  having  heard  doubted,  has  not,  I  be- 
lieve, been  overruled. 

(a)  1  Taunt.  104. 
VOL.    I.  I  N«  ^'  ^' 
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1841. 


Dec.  4th. 


TuLLOCH  V.  Hartley. 


The  Courts  of  JL  HE  bill  was  filed  by  legatees  and  annuitants  under  the 
deaiing^i^'  will  of  Elizabeth  Simpson,  to  obtain  payment  of  their 
j^un'wmbe  ^®g*^i®8  and  annuities  out  of  her  real  property  in  Jamaica; 
guided  by  the     and  for  that  purpose^  praying  that  her  estates  in  that  island 

Iaw  of  evidence 

in  Jamaica.  might  be  ascertained;  and  that  in  particular^  an  estate 
Equity  in  Eng.  Called  Boden's  Land^  now  blended  with  a  larger  estate 
^atmtoSl  ^^®^  *^®  Bounty  Hall  estate,  might  be  declared  to  be 
tie  the  bounda-  part  of  the  property  of  the  testatrix ;  and  if  necessary,  that 
tatet  in  Ja-  the  boundaries  of  her  estates  in  Jamaica  might  be  settled 
"^  by  commissioners  to  be  appointed  by  this  Court. 

In  the  course  of  the  cause,  Mr.  Cooper,  and  Mr.  James 
Parker,  for  the  plaintififs,  tendered  in  evidence  an  exa- 
mined copy  of  a  deed  relating  to  the  Bounty  Hall  estate ; 
such  copy  not  being  taken  from  the  original,  but  firom  the 
copy  of  the  original  as  registered  in  the  island.  They 
relied  on  the  act  of  Assembly,  4  Geo.  4,  c.  5,  sect.  2.  {a). 


(a)  By  which,  **in  order  to  pre- 
vent the  difficulty  that  attends  the 
proving  titles  to  estates  where  the 
original  patents,  wills,  or  deeds  are 
or  may  be  lost  or  mislaid,  or  the 
witnesses  who  attested  the  same  arc 
dead,  or  gone  off  this  island,  or  not 
to  be  found,*'  it  is  enacted,  '*  that 
the  record  of  any  letters  patent  en- 
rolled in  the  secretary's  office  or 
office  of  enrolment  in  this  island, 
and  the  record  of  any  deeds  duly 
executed  and  proved,  or  acknow- 
ledged and  enrolled  in  the  said  office 
or  any  other  office  of  record,  ac- 
cording to  the  several  acts  of  the 
Governor,  Council,  and  Assembly, 
in  that  case  made  and  provided, 
and  the  record  or  enrolment  of  any 
last  wills  and  testaments  duly  exe- 


cuted according  to  law,  and  proved 
before  the  Governor  or  Commander- 
in-Chief  by  one  or  more  of  the  sub- 
scribing witnessesthereto,  shall  at  all 
times  hereafter  be  deemed,  judged, 
and  taken  to  be  sufficient  evidence 
of  the  several  penont'  titles  to  any 
lands,  tenements,  n^^roes,  here- 
ditaments, or  estates  whatsoever, 
real  or  personal,  claimed  under  die 
said  patents,  deeds^  conv«yaiieo% 
or  wills;  and  the  same  shall  be 
read  and  allowed  in  all  and  every 
court  or  courts  of  law  or  equity 
within  this  island  as  if  the  original 
patents,  deeds,  conveymncea,  or 
wills  were  actually  produced, 
proved,  and  read  in  all  and  every 
the  said  courts."  See  Howard's 
Laws  of  the  Colonies,  vol.  1,  p.  48. 
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Mr.  SknpkinMH,  and  Mr.  Rennalls,  for  the  defendants^ 
objected  to  the  reception  of  this  evidence. — ^Thia  is  a  copy 
of  the  instrument  as  entered  in  the  registry-books^  or  in 
other  words^  a  copy  of  a  copy  (a),  and  therefore^  on  general 
principles^  not  receivable  in  evidence.  [Tiie  Vice- Chan" 
cellar. — ^If  the  copy  in  the  registrar's  office  was  brought 
over  here^  would  you  object  to  that  ?]  We  shoiddy  unless 
it  were  examined^  and  notice  to  produce  given.  The  evi- 
dence must  be  according  to  the  law  of  this  country^  and 
not  that  of  Jamaica.  How  can  an  act  of  Assembly  allow- 
ing  copies  of  copies  to  be  evidence  be  recognised  here? 
It  applies  only  to  proceedings  in  Jamaica.  The  original 
most  be  proved  as  in  any  other  case;  or^  at  all  events, 
the  plainti£b  must  prove  that  it  is  lost  or  mislaid,  or 
that  the  attesting  witness  cannot  be  found. — Brown  v. 
TXom/on  (4) ;  Appleton  v.  Lord  Bray  brook  (c) ;  Airton  v. 
Davis  (d). 

The  Yice-Cuancbllor. — I  must  receive  this  copy  in 
evidence.  It  relates  to  immoveable  property  in  another 
oountiy.  The  original  is  an  instrument,  the  domicile  of 
which,  (so  to  speak),  must  have  been  in  a  foreign  coun- 
tiy,  and  there  is  no  comiat  that  it  ever  arrived  here.  By 
the  law  of  that  country,  the  deed  is  to  be  enrolled  and 
recorded;  and  the  enrolment  and  record  are  to  have  the 
same  force  as  the  original.  The  record  and  enrolment 
cannot  be  brought  here :  what  is  tendered  is  an  examined 
copy.  Without  regarding  the  evidence  which  has  been 
given  of  search  for  the  original,  I  am  of  opinion,  that  this 
copy,  being  an  examined  copy,  ought  to  be  read. 

In  arguing  the  foregoing  case  on  the  merits,  the  defend- 
ants' counsel  disputed  the  authority  of  the  Court  to  make 
any  decree  to  seitle  the  boundaries  of  lands  in  Jamaica, 

(«)  Locke,  Ham.  Und.  B.  4,  cli.  16,  sect.  10. 
(&)  6  AcL  &  EIL  185.        (e)  2  Stark.  6.        {d)  1  Mont.  &  A.  258. 

l2 


116  CASES   IN    CHANCERY. 

1841.         And  in  support  of  their  argument  cited  Perm  v.  Ixyrd  BaUi' 

TuLLocH       ^"'^^^  (^) '    ^**^  ^*  ^^^^^  (*)  >   *^^  Bay  ley  v  Edwards  (c). 
f .  7%^  Vice-CTuincellor,  however,  gave  judgment,  without  men- 

tioning any  doubt  as  to  the  jurisdiction. 

(a)  Vez.  sen.  444.  (b)  2  Eden,  182.  (c)  3  Swanst.  703. 


Dee.  lOih.  OsBORNE  V.  HaRVEY. 

Where  a  pur-  SpECIFIC  PERFORMANCE.  Upon  a  bill  filed  by  ven- 
into  ponenion  dor  against  purchaser,  the  principal  question  was,  whether 
nndw^^n-   ^^®  defendant  by  his  acts  of  ownership  had  waived  objec- 

tract,  hia  deal-    tions  to  title.     The  defendant  having,  by  virtue  of  the  con- 
ing with  the  ,  . 
property  in  a     ditions  of  sale,  been  let  into  possession  of  the  prenuses, 

trarj  to  former  which  consisted  of  about  four  acres  of  land,  had  stubbed 
toSr  to'the'*'  up  an  osier-bed,  or  holt,  consisting  of  about  9  perches,  and 
naoai  courae  of  levelled  the  land,  and  had  also  filled  up  a  pond. 

hii8bandnr,may 

ordering  him  to  Mr.  Jamcs  RusseU,  and  Mr.  Greene,  for  the  plaintiff. — 
cSiac^moncy  ^^^  mere  taking  possession  of  the  property  is  not  a  waiver 
mto  Conrt,  or    Qf  objections  to  title :  but  if  a  party  enters,  he  must  deal 

fortheappoint-       .       •*  .  . 

ment  of  a  re-  with  the  property  without  injury,  and  in  the  usual  course 

notauthorixea  of  husbandry :   Margravine  of  Anspachy.  Noel {d) ;  otheX'' 

Wmto  wmd  ^'™^  ^*  ^*  *^  acccptancc  of  title.    Letting  premises  amounts 

him  to  accept  to  an  acceptance  of  title :  Ea? parte  Sidebotham  (e).     [The 

the  title  on  the  v  /        L 

groondof  Vice^ChanceUoT,   (after  referring  to  Cutter  v.  Simons  {/), 

j^rof  ohjec-  ^^  Bonner  v.  Johnstone  (g) ).— The  mere  fact  of  an  unau- 
A receiTermay  thorized  Conversion  of  the  property  by  the  defendanti 
the  hearing,  though  it  may  justify  an  order  for  bringing  the  money 
pnyed  for.        ^^^  Court  and  the  appointment  of  a  receiver^  may  not 

authorize  a  decree  against  him.    A  receiver  may  be  ap- 
pointed at  the  hearing,  though  not  prayed  for.] 

The  Vice-chancellor. — ^At  present  I  am  not  disposed 
to  force  the  title  on  the  defendant.    What  good  he  will 

{d)  1  Madd.  310.  (/}  2  Mer.  103. 

(e)  3  D.  &  C.  818.  (ff)  1  Mer.  366. 
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gain    by   a  reference  is  another  thing — payment   into        1841. 
Court  of  the  uttermost  farthings  and  a  receiyer.     Unless,      Osborne 
howeyer^  Mr.  Bus^eU  can  produce  some  further  authorities  ^' 

_  1.1.  ^       1  .  .  HAmVBY. 

as  to  acts  of  ownership  being  a  waiyer  of  objections  to 
title,  a  reference  as^to  title  must  be  directed. 

Mr.  Russell  admitted  that  he  could  carry  the  case  no 
farther. 


SiLLiCK  V,  Booth.  Dec.  \2th. 

Richard  COBBITT  died  on  the  24th  January,  1829,  Pnmmption 
haying  by  his  will  directed  the  residue  of  his  property  to  diedaUi^. 
be  oonyerted  and  diyided  amongst  his  three  children  and  ^^^J^e 

^  within  the  aeren 

grandchild^  as  hereafter  mentioned.  Of  these  children^  Tears  after  he 
James  and  Charles  were  merchant  seamen;  the  former  heard  of;  the 
being ^the  master,and  the  la  tter  the  second  mate  of  a  ship  S^^^^^f 


called  the  ''  Thames,'*  which  traded  between  England  and  "?^  montha, 

°  and  theparhr 

the  West-Indies.''  They  left  Demerara  for  England  on  the  haTmgnUed 
19th  December,  1828,  and  touched  at  Dominica  on  the  before  the  ez- 
24th  of  that  month,  after  which  they  were  never  seen  or  ^^Ji;^^'^* 
heard  of.     Upon  these  facts,  and  upon  hearing  the  evi-  montiw« 
dence  of  witnesses  as  to  other  circumstances  which  will  be 
stated,  the  Master  to  whom  this  cause  stood  referred  came 
to  the  conclusion  that  the  two  sons  survived  the  father. 

The  evidence  ^before  the  Master  consisted  principally 
of  that  of  Mr.  Robertson,  the  commander  of  a  merchant 
vessel,  and  Mr.  Danson,  a  harbour-master,  who  had  been 
many  years  a  sailor,  and  had  made  twenty-two  voyages  be- 
tween this  country  and  the  West-Indies.  The  former  of 
these  deponents  stated,  that  he  left  Demerara  with  his 
vessel  on  the  18th  January,  1829,  and  that  he  and  other 
captains  were  becalmed  during  the  first  six  weeks,  after 
which  they  met  with  very  tempestuous  weather.  That  in 
the  course  of  the  voyage  he  spoke  with  a  vessel  which  had 
left  Demerara  the  day  after  the  '^Thames/*  That  his  voyage 
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1B4L  was  about  ninety-two  days,  and  that  other  masters  of  ships 
as  well  as  himself  complained  of  the  nnnsual  length  of  the 
voyage  in  that  year.  Taking  all  things  into  considera- 
tion, he  was  of  opinion,  that  the  loss  of  the  vessel  could  not 
be  presumed  within  four  months  after  the  commencement 
of  the  voyage.  On  the  other  hand,  Danson  stated,  that 
ships  sailing  at  the  same  time  from  the  West  Indies,  al- 
though they  might  be  in  the  neighbourhood  of  each  other, 
might  meet  with  very  different  weather,  some  coming 
under  the  influence  of  hurricanes,  and  others  not ;  but 
that  the  average  length  of  a  voyage  to  England  was  from 
50  to  56  days.  That  hurricanes  usually  prevail  between 
the  19th  and  40th  degrees  of  north  latitude.  That  the 
period  between  the  1st  August  and  the  10th  January  is 
known  by  the  name  of  the  hurricane  months ;  and  that, 
during  that  period,  the  premiums  for  insurance  of  ships 
are  double  the  amount  of  those  at  any  other  period  of  the 
year.  This  deponent  also  stated,  that,  in  his  opinion,  no 
captain  of  a  ship  could  judge  of  the  length  of  the  voyage  of 
one  vessel  from  that  of  another  sailing  from  the  same  part 
of  the  West  Indies  at  the  same  time.  In  addition  to  this  en- 
dence,  it  appeared  from  a  letter  of  James  Corbitt  to  his  wife, 
that  he  expected  to  be  in  England  on  the  27th  February. 
Exceptions  having  been  taken  to  the  Master's  report, 

Mr.  Swanston,  Mr.  Purvis,  and  Mr.  Bellamy ,  for  the  ex- 
ceptions.— It  is  clear  from  the  evidence,  that  the  period 
of  the  hurricanes  had  passed  before  the  testator's  death ; 
and  therefore,  upon  the  supposition  that  the  vessel  was 
wrecked  in  the  hurricanes,  which  is  the  most  probable  sup- 
position, James  and  Charles  Corbitt  must  have  died  before 
their  father.  The  seven  years  having  now  elapsed,  during 
which  the  law  presumes  that  the  party  may  be  alive,  it  is 
competent  for  the  Court  to  presume  that  the  death  took 
place  at  any  period  within  the  seven  years,  to  which  parti* 
cular  circumstances  may  point. 
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Mr.  Chopety  and  Mr.  Hare,  for  the  report. — No  doubt, 
where  probable  evidence  is  adduced  to  shew  that  a  party 
died  at  a  particular  time  within  the  seyen  years,  the  Court 
may  presume  that  the  party  died  at  that  time:  Webster  v. 
Birehmore  (a) ;  Hex  y.  The  Inhabitants  of  Har borne  {b) .  But 
the  presumption  of  law  is  in  favour  of  life  till  after  the 
seven  years;  and,  therefore,  they  who  found  a  right  upon 
the  party  having  died  at  a  particular  time  within  that  pe- 
riod, must,  to  use  the  language  of  FoUett,  arguendo,  in 
Doe  ▼.  Nqtean  (c),  ''  establish  that  afi&rmatively  by  evi- 
dence.'' [7%e  Vtce-ChanceUar. — Suppose  they  cannot  do 
it  Suppose  a  man  was  seen  at  St.  Peter's  at  Rome,  up- 
wards of  seven  years  ago,  in  perfect  health,  and  has  never 
been  since  seen  or  heard  of,  when  is  it  to  be  presumed 
that  he  died?]  At  the  end  of  seven  years;  by  analogy  to 
the  statute  of  bigamy  {d).  The  burden  of  proof  is  on  those 
who  assert  his  death:  Wilson  v.  Hodges {e);  Watson  v. 
Sng  if).  There  is  no  evidence  here  to  shew  that  the  ves- 
sel was  wrecked  at  a  particular  time.  There  can  be  no 
more  presumption  in  this  case  that  she  was  wrecked  before 
the  24th  January,  1829,  than  if  she  had  sailed  from  Deme- 
rara  for  a  voyage  round  the  world;  in  which  case  the 
Court  woidd  have  entertained  no  such  presumption. 

Mr.  Swanston  in  reply. 

The  Vicb-Chancellor. — ^The  small  amount  of  the  pro- 
perty, the  time  and  money  which  have  been  already  con- 
sumed in  the  investigation  of  this  matter,  as  well  as  the 
possibility  that  the  expression  of  a  judicial  opinion  on  the 
question  of  £ELCt  may  the  more  readily  enable  any  party 
dissatisfied  with  my  judgment,  to  obtain  that  of  the  Lord 
Chancellor — all  these  considerations  induce  me  to  give 

(a)  13  Ves.  362.  (d)  See  6  East,  85. 

(b)  2  Adol.  &  Ell.  540.  (e)  2  East,  312. 
(<?)  5  B.  &  Adol.  90.  (/)  1  Stark.  121. 
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1841.        and  to  act  upon  the  opinion,  which  the  evidence  before 
■*  siLLicK      ^®  impresses  upon  my  mind. 

^'  The  question  is,  whether  these  two  seafaring  men,  James 

and  Charles  Corbitt,  did  or  did  not  survive  their  father, 
whose  death  is  known  to  have  taken  place  on  the  24th 
January,  1829.  They  were  in  a  vessel  apparently  sound, 
a  brig  of  235  or  236  tons,  which  was  at  Demerara  in  1828. 
The  brig,  with  the  two  men  on  board,  appears,  by  the  evi- 
dence, to  have  sailed  on  the  home  voyage  upon  the  18th 
or  19th  December,  1828.  Probably  there  is  no  strict  legal 
evidence  of  the  vessel  having  been  seen,  or  having  touched 
any  where  since ;  but,  if  there  is  such  evidence,  it  is  con- 
fined to  her  having  touched  at  Dominica.  My  opinion 
however  is  the  same,  whether  she  is  to  be  taken  or  not  to 
have  touched  there.  Subject  to  the  question,  whether  she 
there  touched  on  that  day,  she  left  Demerara  on  the  19th 
December. 

There  is  no  doubt  the  two  men  died.  The  question  is, 
whether  they  died  in  their  father's  lifetime.  That  will 
turn,  (if  there  is  no  rigid  rule  of  presumption),  on  proba- 
bility ;  or  on  that  state  of  things,  which,  in  deciding  as 
well  as  we  can  upon  the  evidence,  is  to  be  presumed. 
Now,  considering  the  local  nature  and  limited  duration 
of  the  hurricanes  in  those  seas,  it  is  consistent  with 
Robertson's  evidence,  that  the  ship  may  have  met  with 
stormy  weather,  and  have  been  wrecked  at  sea  before 
the  10th  January.  Then,  the  evidence  of  Danson  is  spe- 
cific as  to  this— that  a  period  between  a  day  in  August^ 
which  he  mentions,  and  the  10th  of  January,  which  he 
also  specifically  mentions,  is  called  the  hurricane  months, 
and  that  the  premiums  of  insurance  are  higher  during 
that  specific  period;  and,  in  consequence  of  the  stormy 
weather  there  during  that  period,  he  states  it  to  be  his 
opinion,  that  the  ship  was  lost  in  the  early  part  of  Jan- 
uary. That  also  is  mine.  If  I  am  to  consider  what  is 
the  most  probable  case — whether  it  was  lost  before  the 
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24di  day  of  January,  or  upon  or  after  that  day,  I  have  no 
hesitation  in  coming  to  the  conclusion,  that  both  she  and 
the  crew  were  lost  before  that  day  of  January.  It  is  not 
for  me  now  to  decide  what  rule  of  presumption  ought  to 
guide  the  Court,  in  a  case  where  there  is  no  probability 
one  way  or  the  other-r-where,  for  instance,  there  is  no 
question  of  health  or  danger;  but  where,  on  a  particidar 
day,  a  healthy  man  is  seen  exposed  to  no  danger,  and  is 
never  seen  or  heard  of  again — ^that  is  not  a  case  which  it 
18  now  necessary  to  decide.  It  is  not  the  present  case,  nor 
is  it^  I  apprehend,  the  case  of  Rex  v.  Harbome.  There- 
fore, without  saying  more  on  that  subject,  I  am  of  opin- 
ion, for  the  reasons  which  I  have  stated,  that  these  men 
died  in  their  father's  lifetime. 

I  may  add,  however,  that  this  is  a  fit  case  for  further 
investigation,  if  the  parties  wish  it;  and  perhaps  the  Lord 
Chancellor  would  be  ready  to  decide  it,  without  sending  it 
to  a  jury.  v    ^   • 

Feb.  nth, 

15M. 

On  this  day  the  cause  came  on  for  hearing  on  further  Tesutor  de- 
directions,  when  several  questions  were  raised  on  the  con-  qaeatbed  all  hU 
Btruction  of  the  will  of  the  testator,  Richard  Corbitt.  f?^  ***^??,** 

'  his  conyeitible 

The  testator,  by  his  will  dated  the  28th  October,  1828,  peraonal  estate 
executed  so  as  to  pass  real  estates,  after  having  bequeathed  trast  to  conyert 
several  specific  legacies  to  his  daughter  Mary,  and  to  his  moner^ and° 

thereout  to  pay 
hoM  dd>tfl,  funeral  expenses,  and  a  weekly  sum  to  his  wife,  and  to  divide  the  residue  of  his 
nid  estate  and  effects  equally  between  and  among  his  chfldren,  J.,  M.,  and  C,  and  his  grand- 
lon,  R.,  share  and  share  alike ;  the  share  of  M.  to  be  paid  her  as  soon  after  his  decease  as  con- 
Tcnicntly  might  be,  the  share  of  C.  to  be  paid  him  at  uie  age  of  22,  and  the  share  of  R.  at  the 
age  of  21 ;  and  in  case  any  of  his  children  or  grandchild  should  die  before  his  or  her  said 
Aan  dioold  become  so  vested  as  aforesaid,  then  the  share  or  shares  of  him,  her,  or  them  so 
dying,  ahould  go  and  be  equally  divided  among  the  survivors  and  survivor  of  them  in  equal 
■hares  and  proportions,  if  more  than  one,  and  if  but  one,  then  the  whole  to  and  for  the  use  and 
benefit  of  sndi  survivor.  J.  and  C.  died  in  the  testator's  lifetime,  the  latter  being  under  22. 
R.  survived  the  testator,  but  died  under  21  '.—Held,  1st,  that  the  word  "  vested"  must  be 
eoBStmed  to  mean  "  payable,"  and  that  the  original  shares  of  the  deceased  children  and  grand- 
child surived  to  the  survivors ;  and  2ndly,  that  the  word  **  whole"  meant  the  whole  residue, 
and,  consequently,  that  the  accruing  as  well  as  the  original  shares  devolved  to  M.,  as  the  sole 
survivor  of  the  four  residuary  legatees. 

Where  two  persons  die  by  the  same  stroke  or  accident,  and  there  are  no  special  circumstances 
in  evidenoe  from  which  it  can  be  presumed  that  one  died  before  the  other,  the  law  of  England 
will  draw  that  presumption  from  general  circumstances;  such  as  the  comparative  health, 
strength,  age,  or  experience  of  the  parties. 
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1842.  son  Charles^  gave^  devised^  and  bequeathed  to  the  plain- 
tiffs^ their  heirs^  executors^  and  administrators^  all  his  real 
and  personal  estate^  upon  trust,  as  soon  as  conveniently 
might  be  after  his  decease,  to  sell,  dispose,  and  convert  into 
money,  such  part  of  his  said  estate  and  effects  as  did  not 
consist  of  money,  and  thereout  to  pay  his  debts  and  funeral 
expenses ;  and  then  to  pay  to  his  son,  James,  the  sum  of 
jE400,  on  his  giving  such  security  as  might  be  approved  of 
by  his  executors,  and  on  his  paying  £5  per  cent,  interest 
for  the  same ;  which  interest  was  to  be  paid  by  his  execu- 
tors to  his  the  testator's  wife,  Jane,  for  her  life,  by  weekly 
instalments,  and  to  be  in  Ueu  of  dower :  and  upon  trusty 
to  divide  the  residue  of  his  said  estate  and  effects,  (the 
said  sum  of  £400  being  considered  as  a  part),  equally  be* 
tween  and  among  his  children,  James,  Mary,  and  Charles^ 
and  his  grandson,  Richard  Corbitt,  share  and  share  alike; 
the  share  of  his  said  daughter,  Mary,  to  be  paid  to  her 
as  soon  afler  his  decease  as  conveniently  might  be;  the 
share  of  his  said  son,  Charles,  to  be  paid  to  him  on  his 
attaining  the  age  of  twenty- two  years;  and  the  share  of 
his  said  grandchild  to  be  paid  to  him  on  his  attaining 
the  age  of  twenty-one  years :  and  as  to  the  shares  of  such 
of  them  as  should  not  have  attained  the  said  ages  of  twenty- 
two  and  twenty-one  years  respectively  at  the  time  of  his 
the  testator's  decease,  he  ordered  and  directed  that  the 
plaintiffs,  their  heirs,  executors,  and  administrators,  should 
stand  possessed  of  and  invest  the  same  at  interest,  upon 
Grovemment  or  real  securities,  and  shoidd  pay  and  apply  the 
interest,  dividends,  and  proceeds  thereof,  and  arising  there- 
from, for  and  towards  their  maintenance,  education,  and 
bringing  up ;  and  in  case  any  of  his  said  children,  or  grand- 
child, shoidd  happen  to  die  before  his  or  her  said  share 
should  become  so  vested  as  aforesaid,  then,  and  in  that 
case,  the  share  or  shares  of  him,  her,  or  them  so  dying,  should 
go  to  and  be  divided  among  the  survivors  and  survivor  ot 
them  in  equal  shares  and  proportions,  if  more  than  one, 
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uid  if  but  one,  then  the  whole  to  and  for  the  use  and  bene-        1842. 
fit  of  such  survivor. 

By  a  codicil  the  testator  revoked  that  part  of  his  will, 
by  which  he  directed  the  executor  to  pay  the  interest  of 
the  i64O0  to  his  wife,  and  instead  thereof  directed  his 
son,  James,  to  make  that  payment. 

The  testator  died  leaving  his  daughter  Mary,  who 
afterwards  married  Mr.  Booth,  and  his  grandson  Richard 
surviving  him,  but  having  survived  his  sons,  James  and 
Charles ;  the  former  of  whom  died  at  the  age  of  twenty- 
eight,  having,  according  to  the  Master's  report  already 
referred  to,  survived  his  brother  Charles,  who  died  a 
minor. 

Bichard  Corbitt,  the  grandson,  having  survived  the  tes- 
tator, died  under  the  age  of  twenty-one,  leaving  Thomas 
Cleghom  Corbitt,  the  infant  son  of  James  Corbitt,  his  heir- 
at-law,  and  also  heir-at-law  of  the  testator. 

Mr.  Purvis,  and  Mr.  Bellamy,  for  the  plaintiffs. 

Mr.  Cooper,  and  Mr.  Hare,  for  T.  C.  Corbitt. 

Mr.  SimpHnson,  and  Mr.^rt$rA/,for  Mr.  and  Mrs.  Booth. 

Mr.  Swanston  for  the  administratrix  of  Bichard  Corbitt> 
the  grandson. 

The  first  question  was,  whether  T.  C.  Corbitt  took  any 
part  of  the  share  of  his  father  James,  either  as  heir-at-law 
of  the  testator,  (the  share  being  considered  as  in  part  un- 
converted), or  as  next  of  kin  of  his  father. 

On  this  point  it  was  contended  by  the  counsel  of  T.  C. 
Corbitt,  that  James's  share  was  not  included  in  the  clause 
of  survivorship ;  that  clause  only  applying  to  those  shares 
which  were  payable  at  21  or  22.  [The  Vke-Chancelhr. — 
Mary  is  alluded  to  in  that  clause  by  the  word  "  her  /'  and 


124  CASES   IN    CHANCERY. 

1842.  ^  yet  her  share  was  to  be  paid  as  soon  as  conveniently  might 
be  after  the  testator's  death.]  The  direction  in  the  codicil 
as  to  the  payment  by  James  of  the  interest  of  the  iS400  to 
his  mother  shews^  that  the  testator  did  not  contemplate 
that  James  would  die  before  him. 

The  Vice-chancellor  said,  that  if  he  could  properly 
entertain  a  wish  on  the  subject,  he  should  be  glad  to  de- 
cide the  question  in  favour  of  the  eldest  son's  son ;  but,  in 
his  opinion,  the  clause  of  survivorship  applied  to  all  the 
three  children  and  grandchild,  and,  consequently,  that  the 
share  of  James  did  not  lapse,  but  survived  (a). 

It  was  then  contended  on  behalf  of  the  administratrix 
of  Richard,  that  the  residuary  shares,  if  considered  as  per- 
sonalty, vested  at  the  death  of  the  testator,  which  was 
also  the  period  of  survivorship;  consequently,  that  one 
moiety  of  the  shares  of  James  and  Charles,  who  died  in  the 
testator's  lifetime,  survived  to  Richard. 

The  Vice-chancellor.  —  I  have  already  stated  my 
opinion,  that  the  clause  of  survivorship  is  an  entire  clause, 
and  must  be  considered  as  applying  to  the  four  residuary 
legatees.  Therefore,  looking  also  at  the  entire  clause,  I 
am  of  opinion  that  the  words,  ''  so  vested  as  aforesaid," 
were  meant  in  the  same  sense  as  if  the  testator  had  said, 
"  so  payable  as  aforesaid." 

I  think  the  circumstance  of  James  and  Charles  having 
died  in  the  testator's  lifetime,  and  of  Richard,  though  he 
survived  the  testator,  having  died  before  his  share  became 
payable,  operated  to  give  the  whole  to  Maiy  as  the  survivor^ 
subject  to  what  I  am  now  about  to  say. 

The  Master,  I  think,  was  right  in  finding  that  Charles 
died  first.  His  brother  was  a  stronger  and  more  experi- 
enced  seafaring  man.  The  efiect  of  Charles's  dying  was 
to  give  his  original  share  to  the  survivors.     Then  comes 

(a)  See  JIumphre^M  v,  lloweSy  1  Russ.  &  M.  639. 
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the  death  of  James.  The  clause  of  survivorship  does  not  1842. 
extend  to  accruing  shares.  Therefore  there  was  an  in- 
testacy as  to  James's  share  of  Charles's  share ;  but  James's 
original  share  would  go  over  to  Mary  and  Richard.  Then 
dies  Richard.  The  clause  does  not  extend  to  Richard's 
portion  of  the  shares  of  Charles  and  James.  Therefore, 
Bichard's  portion  of  the  shares  of  Charles  and  James 
would  go  to  Richard's  representatives ;  subject  to  which, 
Mary  would  take  the  whole.  But  there  is  a  question  as 
to  Mary's  interest  which  I  should  be  glad  to  have  argued. 

It  was  then  suggested  by  Mr.  Simpkinson,  for  Mary  Booth 
and  her  husband,  that  the  Master  was  wrong  in  finding 
that  James  Corbitt  survived  his  brother;  the  groimds  of  his 
finding  being  merely  these — that  James  was  a  robust  man, 
.and  older  and  stronger  than  his  brother,  and  both  had 
been  exposed  to  the  same  struggle.  If  this  was  a  wrong 
finding,  no  portion  of  Charles's  share  would  survive  to 
James,  but  the  whole  would  go  to  Richard  and  Mary. 
And  he  contended  that  the  Master  was  wrong ;  for  that 
where  two  persons  are  killed  by  the  same  stroke  or  accident, 
the  law  of  England,  whatever  the  civil  law  may  do,  does 
not  presume  that  one  survived  the  other.  And  he  said, 
that  no  decision  had  ever  been  given  in  General  Stanwix^s 
case  {a).  In  support  of  his  argument  he  cited  Mejc  v.  Dr. 
Hajf{b);  Swinbum,  Part  7,  sec.  33;  Wright  v.  Nether- 
wood  (c) ;  Hitchcock  v.  Beardsley  {d) ;  Bradshmv  v.  Toul* 
mm  (e) ;  Mason  v.  Mason  (/) ;  Taylor  v.  Diplock  {g) ;  In  the 
goods  ofSelwyn  (A). 

In  the  course  of  the  argument,  the  Vice-Chancellor  hav- 
ing asked  whether  this  part  of  the  Master's  report  had  been 
excepted  to  was  informed  that  it  had  not. 

(a)  Fearne,  Posth.  Works,  38.  (e)  2  Dick.  633. 

(6)  1  W.  BL  640.  (f)  1  Mer.  308. 

(e)  2  Salk.  593,  n.  Qf)  2  Fhill.  261. 

(d)  Wett,  Rep.  t.  Hardw.  445.  (A)  3  Hagg.  Ecc.  Rep.  718. 
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SlLLlCK 
V. 

Booth. 


The  Vice-Chancellob. — ^The  question  is,  whether  any 
presumption  arises  as  between  Charles  and  James  with 
respect  to  the  survivorship  of  either  of  them.  I  am  of 
opinion  that  the  two  brothers  having  perished  by  ship- 
wreck under  circumstances  of  which  there  is  no  evidence, 
it  is  not  necessary  to  be  taken  that  they  died  at  the  same 
instant.  By  the  law  of  England,  evidence  of  health, 
strength,  age,  or  other  circumstances,  may  be  given  in 
cases  of  this  nature,  tending  to  the  judicial  presumption 
that  one  party  survived  the  other.  Therefore,  if  the  matter 
were  open,  I  should  hold  with  the  Master,  that,  having  re- 
gard to  the  age  and  condition  in  life  of  the  two  brothers,  it  is 
to  be  presumed  and  decided  that  James  survived  Charles(a). 


His  Honour  then  said,  that  he  wished  to  have  the  question 
argued,  whether  the  word  "  whole,''  in  the  clause  of  sur* 
vivorship,  did  not  give  Mary  the  shares  which  had  accrued 


(a)  Upon  this  subject  see  Dig. 
lib.  34,  tit.  5,  ch.  10,  arts.  22,  23, 
de  rebuM  dubiis ;  Touillier,  Droit 
Civil  Fran^ais,  torn.  4,  No.  76; 
Causes  C^lebres,  torn.  3,  p.  412  «< 
aeq.  The  720th  Article  of  the  Cod^ 
Civil  is  as  follows  : — "  Si  plusieurs 
personnes  respectivement  appel^es 
A  la  succession  Tune  de  r«utre 
periuent  dans  un  mime  Svinement 
sans  qu'on  puisse  reconnaitre  la- 
quelle  est  d^cdd^e  la  premiere,  la 
pr^mption  de  sunrie  est  d^ter- 
min6e paries  drcofulances  dufait, 
et,  a  leur  difaut^  par  la  force  de 
rikge  on  du  teze."  Upon  this  a 
learned  commentator  M.  Rogron, 
remarks  as  follows  : — 

PSriuent  dans  un  mime  Mne- 
ment, — II  devient  alors  indispensa- 
ble de  fixer  laquelle  de  ces  per- 
sonnes a  surv^cu  aux  autres,  et  par 
consequent  leur  a  succede.    Si  on 


ne  pent  pas  le  faire  par  des  preuvee 
certaines,  on  sera  force  de  s'arr^ter 
k  des  presomptions  plus  ou  moins 
fortes,  car  il  faut  bien  n^cessaire- 
ment  que  ces  successionfl  soient 
donnees  k  Tune  de  ces  personnes. 

Par  Us  circonstances  dufnt, — 
Par  exemple,  dans  Tincendie  d'une 
maison  qui  a  commence  par  le 
premier  dtage,  ceux  qui  ITiftbitsimit 
ont  peri  probablement  avant  ceux 
qui  habitaient  les  etages  supeiieurs; 
dans  un  naufrage,  ceux  qui  savuent 
nager  ont  sivrvica  probabtement  4 
ceux  qui  ne  le  savaient  pas. 

A  leur  difaut,'--'^  n'est  que  dans 
les  cas  ou  les  circonstances  man- 
quent  enti^rement,  que  I'onare- 
cours  aux  presomptions  fondte  snr 
I'age  et  sur  la  force,  parcequ'elles 
ont  toujours  quelque  chose  de  tr^ 
incertain. 
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to  the  deceased  legatees  by  survivorship^  as  well  as  the         1842. 
original  shares. 

In  consequence  of  this  suggestion,  Mr.  Cooper,  on  a  sub- 
sequent day,  argued  against  the  proposition  that  Mary 
took  the  accruing  shares. — It  is  clearly  settled,  though  the 
doctrine  has  firequently  been  objected  to,  that  there  shall 
not  be  a  double  survivorship,  unless  an  intention  to  that 
effect  appears  clearly  on  the  face  of  the  will.  And  no  such 
intention  is  shewn,  unless  you  shew  that  the  testator 
meant  to  preserve  the  fund  entire.  The  cases  establish 
that  the  words  ^'  share  or  shares "  would  not  be  sufiBicient 
to  carry  over  the  accruing  shares.  In  Woodward  v.  Glas- 
brook  (a).  Lord  Holt  first  laid  down  the  general  doctrine ; 
and  that  case  was  followed  by  Sir  Joseph  Jekyl  in  Rudge 
Y.  Barker  {b).  [The  Vtce-ChanceUor. — There  the  words 
were  ''  JSIOOO  apiece.^']  The  word  '^  apiece "  is  omitted 
in  the  edition  of  1799  (c).  The  other  authorities  which 
support  the  general  doctrine  are  Pain  v.  Benson  (cf).  Ex 
pmie  West  (e),  WorUdge  v.  Churchill  (/),  Orowder  v. 
Stome  (jff),  and  Bright  v.  Rowe  (A).  The  cases  in  which  the 
Courts  have  departed  from  the  general  rule  are  Barker  v. 
Lea  (t),  and  Ejfre  v.  Marsden  (j).  But  in  those  cases  there 
were  much  stronger  words  to  carry  over  the  whole  interest 
than  any  that  can  be  found  here.  It  is  obvious  that  in 
tbiB  case  the  testator,  in  speaking  of  shares,  as  he  does  in 
several  parts  of  his  wiU,  as,  for  instance,  the  share  of  Mary, 
the  share  of  Charles,  &c.,  meant  original  shares  only;  and, 
therefore,  the  ''  whole  '^  must  mean — not  the  mass  of  the 
jMtiperty,  but  the  whole  of  the  original  shares  only. 

(a)  2  Vera.  388.  (d)  3  Atk.  78. 

{h)  Ca.  temp.  Talb.  124.  (e)  1  Bro.  C.  C.  574. 

(e)  Oaeonsuiaiigthe  Registru-'s  (/)  3  Bro.  C.  C.  65. 

book  it  was  found  that  the  original  (^)  3  Russ.  217. 

editbn  which  contains  the  word  (h)  3  My.  &  K.  316. 

"  apiece"  was  correct.    See  R.  L.  (t)  Turn.  &  R.  413. 

1734,  B.  fo.  537.  (>)  4  M.  fr  C.  231. 
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1842.  Mr.  Simpkinson,  contra,  was  stopped  by  the  Court. 

The  Vice-chancellor. — I  think  that^  according  to  the 
true  sense  and  meaning  of  the  testator's  expression  ''  sur- 
vivors and  survivor/'  there  was  but  one  survivor^  and  that 
the  event  has  occurred  in  which  the  testator  has  said,  that 
the  survivor  shall  take  the  whole.  The  word  "  whole " 
means  the  entire  residue.  The  result  is,  that  Mary,  being 
the  only  survivor,  must  take  the  whole. 


1841. 

Dee,  lOih,  TaYLOR  V.  RuNDELL. 

IIM.  J 

Whereapartner  IN  1835  a  bill  was  filed  by  the  executors  of  the  late 
theraitofa*  Duke  of  York  as  lessors,  against  the  defendants  as  the 
to^rto*^  three  surviving  lessees  of  certain  mines  at  Cape  Breton, 
diflcorery  as  to   in  Nova  Scotia,  imdcr  a  lease  granted  to  them  by  the 

matters  con- 
tained in  the      Duke  as  grantee  of  the  Crown. 

burinow^the  '^^  ^^*  which  proceeded  on  very  strict  covenants  con- 

P^^nJ^P"  tained  in  the  lease,  prayed  discovery  of  the  mines  opened, 

ezciis;for''ir  and  an  account  of  the  produce. 

^?t^*-  In  May,  1837,  The  r%ce-Chancellor  of  England  decreed, 

SSS^rt.  *^**  *^®  accounts  prayed  for  by  the  biU  should  be  taken; 

ners  refuse  to  but,  inasmuch  as  that  suit  did  not  extend  to  any  mines  of 

allow  him  ac- 
cess to  the  part-  the  Duke,  other  than  those  in  Cape  Breton,  another  biU 

nership-books.    ^^  gj^^  between  the  same  parties  in  September,  1888, 

praying  the  same  relief  and  discovery  in  regard  to  the 
other  mines  of  the  Duke  in  Nova  Scotia. 

It  appeared,  though  it  was  not  so  stated  in  the  lease, 
that  the  defendants  were  trustees  for  a  joint-stock  com- 
pany called  ''The  General  Mining  Association,''  of  which 
they  were  also  shareholders,  and,  jointly  with  other  per- 
sons, directors ;  and  the  interrogatories  before  the  Master 
in  the  former  suit,  and  the  charges  in  the  bill  in  the  latter, 
were  in  a  great  measure  directed  to  the  discovery  of  docu- 


Ruv 
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ments  in  the  possession  of  the  association^  and  other  mat-        n 
ten  necessary  for  taking  the  accounts.  j,^ 

After  three  examinations  in  the  former  suit  had  been 
reported  insufficient^  and  after  the  answer  of  the  defend- 
ants in  the  latter  suit  had  been  ruled  by  the  Lord  Chan- 
cellor to  be  insufficient  in  respect  of  the  discovery  thereby 
sought,  the  defendants  put  in  a  fourth  and  a  fifth  examina- 
tion^ by  which,  in  substance,  they  stated  as  follows : — ^That 
since  their  former  examination,  they  had  sent  to  the  secre- 
tary of  the  association  the  following  letter — [Then  followed 
a  letter,  in  which  they  informed  the  secretary  of  the  nature 
of  the  second  suit,  setting  forth  the  various  charges  in  the 
bill  relative  to  the  documents,  and  adding,  that  though 
it  was  impossible  for  them  to  answer  the  inquiries  from 
their  personal  knowledge,  yet  as  the  Lord  Chancellor  had 
determined  they  were  bound  to  obtain  such  information 
as  they  were  able,  they  requested  the  secretary  to  lay  that 
letter  before  the  board  of  directors  at  their  first  meeting, 
and  also  to  apply  for  an  order  from  the  board  for  unlimited 
aoceas  to  all  the  books  and  documents  of  the  association, 
with  foil  power  to  make  extracts,  &c.]  That,  in  reply  to 
such  letter,  the  secretary  wrote  to  the  examinants  the  fol- 
lowing letter — [Then  followed  a  letter  from  the  secretary, 
in  which  he  stated,  that  the  board  of  directors  refused 
access  to  the  documents,  and  had  passed  a  resolution  to 
prevent  any  of  their  officers  from  supplying  such  informa- 
tion as  was  sought  by  the  bill.]  That  the  examinants  had 
made  a  similar  application  to  the  agent  in  America,  and 
had  met  with  a  similar  refusal.  That  the  examinants  had 
not  interfered  directly  or  indirectly  with  the  secretaries  or 
board  of  directors,  to  procure  such  answers  or  such  resolu- 
tions. ''And  these  examinants  say,  that,  even  if  free  and 
uninterrupted  access  had  been  given  to  them  to  all  the 
books,  papers,  and  documents  of  the  said  association,  it 
would  require  several  months  to  make  out  such  accounts 
as  are  required  by  these  interrogatories ;  but,  imder  the 

VOL.  I.  K  N,  c.  c. 
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1841.        circumstances  aforesaid^  these  examinants  are  unable  to 
Tatloe       obtain  access  to  the  said  books,  papers,  and  documents.^' 
^    V-  The  Master  having  reported  this  examination  sufSdent, 

RUNDKLL.  ^  ,  , . 

exceptions  were  taken  to  his  report. 

Mr.  James  Russell  and  Mr.  Gifford,  for  the  exceptions, 
relied  on  the  judgment  of  Lord  Cottenham  in  Taylor  v. 
Bundea{a). 

Mr.  Wood,  contra,  contended,  that  that  judgment  turned 
on  the  want  of  any  application  by  the  defendants  for  access 
to  the  documents,  and  of  any  refusal  by  the  Company. 
Here,  it  clearly  appeared,  that  all  that  the  defendants  could 
do,  had  been  done.  That  no  case  had  gone  the  length  of 
deciding,  that  a  party,  who  was  not  in  possession  of  docu- 
ments, except  by  being  able  to  file  a  bill  for  them,  was  to 
be  put  to  a  suit  to  get  them,  in  order  to  give  an  answer  in 
another  suit  of  a  totally  different  description. 

The  Vice-chancellor. — In  this  case,  interrogatories 
were  exhibited  in  1837,  or  1838,  for  the  examination  of 
the  defendants  upon  the  material  questions  in  the  cause, 
which  interrogatories  never  were  complained  of. 

Five  several  examinations  at  various  intervals  have  been 
put  in.  It  has  been  decided  and  admitted,  that  the  four 
first  do  not  form  a  complete  answer  to  the  interrogatories 
which  they  profess  to  answer;  and  the  question  is,  whether 
the  fifth  coupled  with  the  other  four  does  or  does  not 
form  a  sufficient  answer. 

The  defendants  are  the  lessees,  or  two  of  the  lessees, 
of  the  mineral  property  in  question.  The  lease,  as  was 
known  to  the  lessor,  was  taken  with  a  view  to  the  founda- 
tion of  a  joint-stock  company,  for  the  purpose  of  working 
the  mines.  The  covenants  were  of  the  usual  description 
in  such  cases ;  or,  perhaps,  of  more  than  usual  strictness, 
binding  the  lessees  to  keep  accoimts,  and  make  returns  of 

(a)  Craig  &  PhU.  104. 


RUNDBtL. 


CASES   IN    CHANCERY,  131 

the  produce  of  the  mines ;  and  providing  in  substance^  that         1841. 
all  material  information  on  that  subject  should  fjx)m  time       xIylor 
to  time  be  communicated  to  the  lessor.  _     «^* 

It  is  admitted,  that  certain  questions  in  the  interrogato- 
ries, relating  to  the  produce  and  working  of  the  mines,  have 
not  been  answered.  It  is  admitted,  that  those  questions 
are  material.  It  is  admitted,  that  the  plaintiffs  ask  for  in- 
formation within  the  scope  of  the  covenants  in  the  lease 
to  which  I  have  referred.  It  is  admitted,  that  the  lessees 
are  bound  by  those  covenants,  and  that,  although  the  in- 
fonnation  sought  has  not  been  given,  the  means  of  giving 
it,  or  at  least  of  giving  more  than  has  been  given,  exist  in 
ootain  books  and  accounts,  the  inspection  of  which  would 
enable  the  defendants  to  answer  the  interrogatories,  if  not 
completely,  at  least  more  fully  than  they  have  done.  The 
contention  is,  that  these  books  and  documents  are  not 
open  to,  or  within  the  power  of  the  defendants,  according 
to  the  meaning  of  the  term  as  used  with  reference  to 
subjects  of  this  nature;  and  that,  therefore,  a  statement  of 
matters  contained  in  these  books  and  documents,  how- 
ever relevant  and  material,  is  information  which  the  de- 
fendants are  not  bound  to  give. 

These  books  and  documents  belong  to  and  are  in  the 
pooession  of  the  joint-stock  company,  or  partnership, 
which  was  formed  for  working  the  mines ;  the  members 
being  the  persons  on  whose  account  the  lease  was  taken 
and  is  held — the  persons  claiming  and  entitled  to  the  bene- 
fit of  it — the  persons  who  are  in  possession  under  it,  and 
who  must  be  considered  as  bound  by  the  covenants  which 
it  contains.  The  Company's  affairs  are  managed  by  direc- 
tors. Of  these,  the  lessees  (defendants)  now  before  the 
Court  are  two,  and  being  proprietors  of  shares,  they  are 
members  of  the  partnership.  The  books  being  thus  in 
the  possession  of  the  partnership  must,  primd  facie,  be 
hdd  to  be  at  least  accessible  to  the  defendants.  They  are 
in  the  personal  keeping  and  custody  of  the  secretary  or 

r2 
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1841.        clerk  of  the  partnership^  who  is  the  servant  of  the  direc* 
Tatloe       tOTSy  as  managing  for  the  partners ;  and  it  is  stated^  and 
„    ^'  no  doubt  truly,  that  the  board  of  directors,  or  such  of 

them  as  have  assembled^  have  passed  a  resolution^  that 
the  secretary  shall  not  allow  to  two  of  their  body — ^two  of 
his  employers  and  masters^  namely^  the  defendants — ^the 
means  of  information  upon  this  particular  subject^  by  access 
to  the  books.  It  is  not  suggested  by  the  defendants,  that 
there  is  any  legal,  or  equitable,  or  moral  justification  for  the 
course  which  is  said  to  have  been  thus  pursued;  it  is  not 
attempted  to  be  maintained,  that,  justly,  honestly,  or  fairly, 
this  ought  to  have  been,  or  to  be  done.  And  the  question  is, 
whether,  under  all  the  circumstances,  I  can  allow  the  de- 
fendants effectually  to  say,  that  the  books  are  inaccessible 
to  them ;  or  that,  if  accessible,  they  are  not  bound  to  look 
into  them.  Can  it  be,  that,  when  property  is  held  by  a  part- 
nership, subject  to  the  obligation  and  duty  of  communi- 
cating certain  information  respecting  it  to  some  other  per- 
son interested,  (that  information  being*  properly,  and  in 
the  usual  course,  contained  in  books  kept  by  the  partner- 
ship), and  that  other  person  seeks  the  information  by  a  bill 
against  those  members  of  the  partnership,  who  are  troa- 
tees  of  the  property  for  the  partnership,  and  are  among 
the  managers  of  it — ^the  defendants,  not  in  answer  to  any 
motion  for  production,  but  as  a  reason  after  decree  finr 
withholding  the  information  only  to  be  obtained  from 
those  books,  can  be  heard  to  say,  that  their  partners  or 
fellow-directors  passed  a  resolution  for  refusing  them  ac- 
cess to  the  books,  to  the  possession,  use,  and  inspection 
of  which  they  are  equally  entitled — the  joint  possession  of 
the  books  all  the  while  continuing?  The  proposition  is 
one,  which,  if  granted,  would  open  a  door  to  great  abuse 
and  oppression.  It  would  stand  in  the  way  of  the  ad* 
ministration  of  justice,  and,  in  my  opinion,  unfidrly  pre- 
vent the  arrival  at  truth.  K  any  substantial  difficulty 
were  shewn,  that  might  be  a  reason  why  time  should  be 
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given  to  the  defendants.     Such,  however,  is  not  the  con-         1841. 
tention  here.     Conceiving  it  to  be  the  duty  of  the  defend-       xaylor 
ants  to  inspect  the  books  if  they  can,  and  that  they  have  ^* 

not  sufficiently,  or  in  a  manner  to  which  a  court  of  justice 
ought  to  attend,  shewn  that  they  cannot,  I  hold  the  exa- 
mination insufficient. 

I  have  the  satisfaction,  on  the  present  occasion,  of  acting 
in  conformity  with  what  I  collect  to  have  been  the  opin- 
ion of  a  very  experienced  Judge,  Lord  Cottenham,  whose 
judgment  has  been  cited  in  the  argument.  Whether  a 
case  for  an  extension  of  time  can  be  made  for  the  defend- 
ants, it  is  not  for  me  now  to  decide.  The  question  before 
me  is,  whether  the  plaintiff,  by  the  present  statements,  is 
peremptorily  excluded  from  having  an  answer;  and  to  the 
afiSrmative  of  that  question  I  cannot  accede. 

Exceptions  allowed. 


BOYES  V.  LiDDELL.  Dec.  Uth. 

JVlOTION  that  it  be  referred  to  the  Master  to  inquire  On  a  Tender's 
and  state  to  the  Court  whether  the  plaintiff  can  make  a  good  p^rformMw,  ^ 
title  to  the  hereditaments  and  premises  in  question  in  this  ^^  riSo- im! 

cause,  and  when  it  was  first  shewn  that  such  title  could  be  dcr  the  old  prac- 
tice or  under  the 
made,  without  prejudice  to  any  question  in  the  cause.  5th  General 

The  bill  was  filed  to  enforce  the  specific  performance  of  May,'^i839, 
an  agreement  entered  into  by  the  defendant  for  the  pur-  g^tarrfcrencc 

^  .  as  to  title  before 

chase  of  a  freehold  estate  at  Lochton,  in  the  county  of  the  hearing,  if 
York.     The  premises  had  been  intended  to  be  sold  by  auc-  resists  the  spe- 
tion,  but  were  sold  to  the  defendant  by  private  contract;  ^^^; 
the  conditions  of  sale,  so  far  as  they  were  appUcable,  beins:  fi[row»ds  than 

'  ;  rr  y  &   that  of  title,  and 

made  part  of  the  contract,  and  the  contract  being  dated  the  Court,  on 
the  22nd  December,  1840.  Jj^er*!  u  ^* 

By  the  conditions  of  sale  it  was  stipulated,  that  the  ba-  JJ^°^^' 
lance  of  the  purchase-money,  after  payment  of  the  deposit,  grounds  are  not 

merely  friTolous 

should  be  paid  on  the  6th  April  then  next,  at  which  time 
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1841.  the  purchase  was  to  be  completed.  That  the  vendor  should 
deliver  an  abstract  of  title  on  the  10th  of  January;  and 
that  the  purchaser  should^  within  one  month  of  the  deliveiy 
of  the  abstract,  give  to  the  vendor^s  solicitor  a  statement 
in  writing  of  all  objections  (if  any)  to  the  title^  and  in  de- 
fault of  so  doing,  should  be  considered  as  having  accepted 
the  title;  but  that  no  objections  were  to  be  made  as  to  mat- 
ters provided  for  by  the  conditions. 

On  the  9th  of  January  an  abstract  of  title  was  delivered. 
On  the  3rd  of  February,  the  plaintiff's  solicitor  received 
from  the  defendant's  solicitors  a  series  of  objections,  whidi 
had  been  taken  by  their  conveyancer  to  the  title.  At  the 
foot  of  the  objections,  the  conveyancer  gave  it  as  his  opin- 
ion, that  the  abstract  delivered  was  not  such  a  proper  and 
perfect  abstract  as  the  vendor  ought  to  have  delivered,  and 
consequently,  that  the  defendant  was  not  bound  by  the 
condition  for  delivering  objections  to  title  within  a  limited 
time.  The  objections,  therefore,  were  delivered  with  a  re- 
quest for  a  more  perfect  abstract,  and  a  reservation  to  the 
purchaser  of  a  right  to  make  further  objections. 

Answers  were  returned  to  these  objections  by  the  plain- 
tiff's solicitor,  which,  however,  were  unsatisfactory  to  the 
defendant's  legal  advisers;  and,  after  a  correspondence 
between  the  respective  solicitors,  which  was  continued  be- 
yond the  6th  of  April,  the  time  fixed  for  the  completion 
of  the  contract,  the  defendant's  solicitors,  by  a  letter  dated 
the  5th  of  May,  announced  that  their  client  rescinded  the 
contract. 

A  bill  having  been  filed  for  specific  performance  of  the  con- 
tract, the  defendant  by  his  answer  set  forth  his  conveyancer's 
objections  verbatim;  and  he  stated  that  he  had  since  the  fil- 
ing of  the  bill,  for  his  own  private  satisfaction,  again  applied 
to  his  conveyancer,  who  remained  of  opinion  that  a  good 
title  had  not  yet  been  made.  The  defendant^  therefore,  sub- 
mitted that  the  bill  should  be  dismissed  with  costs ;  insist- 
ing, however^  that,  even  if  the  plaintiff  had  made  out  or 
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was  now  able  to  make  out  a  good  title^  which  the  de-  1841. 
fendant  denied^  he  had  not  so  done  within  the  time  h- 
mited  hj  the  terms  of  the  contract^  or  prior  to  the  5th  of 
May;  and  that  under  such  circumstances^  regard  being  had 
to  the  laches  and  delay  of  the  plaintiff^  the  defendant 
was  justified  in  rescinding  the  contract  on  the  said  last- 
mentioned  day>  and  in  insisting  that  it  was  void;  and  he 
fubmitted  that  he  was  not  bound  to  be  kept  further  in 
suspense,  or  to  have  the  estate  forced  upon  him  at  an  un- 
profitable season  of  the  year.  And  he  submitted,  that,  if 
the  Court  should  be  of  opinion  that  the  contract  was  still 
subsisting,  and  that  time  was  not  of  the  essence  of  the  con- 
tract, he  was  entitled  to  compensation. 

It  was  admitted  on  the  pleadings,  that  the  defendant's 
solicitors  on  the  5th  February  wrote  to  the  plaintiff's  so- 
licitor, stating,  that  their  client  was  a  willing  purchaser, 
and  only  wanted  a  marketable  title,  and  suggesting  that, 
as  the  vendor,  considering  the  season  of  the  year,  "  might 
not  be  able  to  get  all  done  in  the  time  limited  for  the  com- 
pletion of  the  purchase,''  some  arrangement  should  be 
made  for  keeping  the  land  in  the  usual  course  of  husban- 
dry. It  did  not  appear,  however,  unless  this  letter  had 
that  effect,  that  the  defendant  had  ever  expressly  waived 
any  of  the  stipulations  as  to  time. 

Mr.  Swanston  and  Mr.  Smythe  for  the  motion. — ^The  plain- 
tiff is  entitled  to  a  reference  as  of  course.  The  defendant's 
objections,  except  as  to  the  question  of  title,  are,  as  we  say, 
merely  firivolous,  and  the  Court  will  look  into  the  answer  to 
see  whether  they  are  so  or  not.  Withy  v.  Cottle  (a).  [The 
Vice-ChanceUor. — I  am  clearly  at  liberty  to  do  so.]  Then 
the  question  is,  whether  time  was  in  this  case  of  the  es- 
sence of  the  contract.  We  submit  that  it  never  was  made 
so  by  the  form  of  the  contract,  and  that  it  never  was 
treated  so  by  the  defendant  till  the  bill  was  filed.     By  the 

(a)  Turn.  &  Ruse.  78. 
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letter  of  the  5th  of  February,  the  defendant's  solicitors 
tually  suggested  an  extension  of  the  time.  The  plaintiff^ 
therefore,  is  entitled  to  the  reference  as  prayed.  [7%e 
Vtce-Chancellor. — If  the  defendant  is  right  in  what  he 
contends  for,  a  title  made  good  between  the  present  time 
and  the  time  of  the  report  would  be  useless.]  In  Foxlowe 
V.  Amcoais  (a),  though  it  is  otherwise  stated  in  the  printed 
report  {b),  the  reference  was  in  that  form,  under  precisely 
similar  circumstances.  [^The  Vice-Chancellor. — ^According 
to  the  report,  that  was  anything  but  a  common  order.  The 
motion  was  made,  not  under  the  old  practice,  but  under 
the  5th  of  the  Orders  of  9th  May,  1839;  and  the  inqiuiy 
was,  not  whether  the  plaintiff  could  make  a  good  title>  but 
whether,  and  when  first,  he  had  shewn  a  good  title.]  The 
inquiry  in  that  form  would  clearly  not  be  useless,  and  we 
should  be  content  to  take  it  so. 

Mr.  Mylne,  for  the  defendant. 

The  Vice-Chancellor. — This  is  a  vendor's  bill  for  spe- 
cific performance.  The  contract  is  composed  of  conditions 
intended  to  apply  to  a  sale  by  auction,  which  are  embodied 
in  the  private  agreement.  The  conditions  are  strict  in 
point  of  time  and  otherwise  against  the  purchaser.  He 
has  entered  into  the  contract,  and  probably  has  no  right 
to  complain  of  it.  The  nature  of  the  conditions  I  do  not 
say  will,  but  may  possibly,  form  a  reason  for  applying  the 
rule  as  to  time  strictly  against  the  vendor.  That  may  or 
may  not  be  so.  The  title  was  not  completed  when  it  ought 
to  have  been,  strictly,  according  to  the  stipulation  as  to 
time.  When  the  time  arrived,  the  purchaser  does  not  ap- 
pear to  have  insisted  on  the  objection.  The  vendor  was 
allowed  to  cure  several  of  the  defects.  When  he  had 
proceeded  a  certain  length  in  doing  so,  the  purchaser 

(a)  Rolls,  25th  Nov.  1838.  (6)  4  Jurint,  1053. 
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claimed  a  right  to  put  an  end  to  the  contract.     He  did^         1841. 
or  professed  to  do  so^  on  the  5th  of  May^  and  he  in- 
sists that  he  had  a  right  to  do  so^  and  that  he  never  was  in 
possession. 

The  case  is  open  to  two  considerations :  one  independent 
of  the  5th  of  the  Orders  of  the  9th  May,  1830,  and  the 
other  depending  on  that  Order. 

The  vendor  has  moved  for  a  reference  as  to  title,  insist- 
ing that  there  is  no  objection  but  that  of  title,  and  that  the 
defendant's  claim  to  rescind  the  contract,  whether  the  title 
is  now  bad  or  good,  is  merely  frivolous.  I  do  not  now  de- 
cide whether  that  defence  made  by  the  purchaser  will  or 
will  not  be  available.  By  the  old  practice,  I  have  only  to  con- 
sider whether  the  defence  is  worthy  of  argument.  That 
is  the  only  point  to  be  considered ;  for  this  is  not  the 
period  when  the  question  as  to  the  validity  of  a  defence,  not 
plainly  and  merely  unsubstantial,  can  be  decided  adversely 
to  the  purchaser.  That  can  only  be  done  at  the  hearing; 
and  not  being  of  opinion  that  the  purchaser's  objection  is 
80  merely  firivolous  as  has  been  represented,  I  cannot  say 
that,  according  to  the  old  practice,  this  is  a  case  in  which 
the  Court  would  grant  a  reference  on  such  an  application. 

But  then  it  is  said  that  the  case  is  within  the  terms  of 
the  5  th  of  the  general  Orders  of  9th  May,  1839.  It  does 
not  appear  to  me  that  this  is  so.  That  Order  enables  the 
plaintiff  to  move  for  and  obtain  an  order  for  preliminary 
accounts  and  inquiries,  "  without  prejudice  to  any  ques- 
tion in  the  cause,''  if  it  shall  appear  to  the  Court  that  such 
order  is  consented  to,  or  "  is  proper  to  be  made  upon  the 
statements  contained  in  the  answer."  How  can  I  make  an 
order  as  sought,  without  prejudice  to  the  question  in  the 
cause?  In  one  riew  which  the  Court  might  take  of  the 
case,  the  order  might  be  useless,  and  the  time  employed 
under  it  might  be  thrown  away  upon  frivolous  matter.  In 
my  judgment,  the  time  of  judicial  officers  should  not  be  so 
employed. 
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1841.  With  a  view^  however^  to  obviate  this  objection^  I  am 

asked  by  the  plaintiff's  counsel  not  to  make  an  order  in 
the  form  required  by  the  notice  of  motion^  but  to  do  that, 
which,  in  any  event,  must  be  of  use,  namely,  to  direct 
an  inquiry,  whether  on  the  5th  of  May,  or  on  an  earlier 
da.y,  a  good  title  had  not  been  shewn.  The  observation 
may  be  true,  that  that  inquiry  would  in  any  view  of  the 
case  be,  in  a  sense,  not  useless ;  but  is  it  right  ?  The  ques- 
tions are  as  to  title  and  time,  and  it  seems  to  me,  that  to 
direct  a  reference  to  4:he  Master  in  the  middle  of  the 
cause  merely  as  to  the  state  of  the  title  on  a  particular 
day,  notwithstanding  that  it  is  not  shewn  or  admitted  that 
an  answer  to  that  question  will  decide  the  cause,  would  be 
a  novelty,  not  merely  not  beneficial,  but  probably  leading 
to  inconvenient  results.  In  my  view  of  the  case»  I  cannot 
make  the  order  either  in  one  shape  or  the  other. 

Motion  refused. 


I^^c.  \uh,  Clifford  v,  Turrell. 

13M.  „ 

Specific  per-  J[  HE  bill  stated  that  the  plaintiff,  being  a  tenant  of  Mr. 

formance  de* 

creedof  a  parol  Du  Pre,  under  a  lease  for  fourteen  years,  at  a  rent  of  iE240, 

^^^xo  by  for  ^lic  payment  of  which  the  defendant,  his  brother-in-law, 

the  plaintiff's  ^^s  surety,  became  indebted  to  the  defendant  in  1828  in 

witDesses,  bat  ^ ' 

denied  by  the  two  sums  of  £750  and  £250,  for  money  lent  and  rent 

agreement  con-  paid  j  and  that,  for  securing  £1000,  the  amount  of  these 

toSfMrtoT'  sums,  with  interest,  the  plaintiff,  in  April,  1828,  gave  the 

ti«i  forlfhl^  defendant  his  warrant  of  attorney.     That  in  January,  1880, 

the  plaintiff  there  beiug  an  arrear  of  interest  due  on  this  security,  the 

had  assigned  hif 
lease  to  the  de- 


fendant, although  such  consideration  was  not  expressed  in  the  deed  of  assignment. 

a  deed,  proof  may  be  ffii 
tion  which  did  take  place,  and  which  is  not  in  contradiction  to  the  Instrament ;  and  it  is  not  in 


Where  there  is  one  consideration  stated  in  a  deed,  proof  may  be  giyen  of  any  other  considera- 


contradiction  to  the  instrument  to  prove  a  larger  consideration  than  that  which  is  stated. 

A  bill  in  eqoity  may  lie  to  recover  the  arrears  of  an  annuity,  although,  under  the  circum- 
stances, the  plaintiff  may  have  no  right  to  call  on  the  Court  to  direct  security  to  be  granted  for 
payment  of  such  annuity. 
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defendant  levied  execution  on  tbe  plaintiff's  household 
furniture  and  farming  stock  for  the  amount  of  1081/.  7$.  Sd. 
That  the  defendant^  having  by  means  of  his  execution  ^' 

taken  away  from  the  plaintiff  all  means  of  carrying  on  the 
&nn  for  his  own  benefit,  became  and  was  very  desirous  to 
obtain  from  the  plaintiff  an  assignment  of  the  plaintiff's 
share  and  interest  in  the  aforesaid  farm  and  premises  under 
the  aforesaid  lease,  in  order  that  he,  the  defendant,  might 
cany  on  the  farm  for  his  own  benefit ;  and  that  the  plain- 
tiff having  married  the  sister  of  the  defendant,  he,  in  order 
to  induce  the  plaintiff  to  assign  the  said  lease  to  him,  pro- 
mised, both  by  himself  and  two  or  three  other  persons, 
ihat^  if  the  plaintiff  would  execute  an  assignment  of  the 
said  lease  to  him,  he,  the  defendant,  would  allow  the 
plaintiff  an  annuity  or  sum  of  £40  a  year  as  long  as  he 
lived,  and  a  house  worth  £10  a  year  to  live  in  wherever  he 
pleased.     That  the  defendant  was  partly  induced  to  make 
such  promise  to  the  plaintiff  from  the  fact  that  the  plaintiff 
had  received  £500  each  from  two  of  his  children,  to  enable 
him  to  continue  his  said  farm,  and  from  the  fear  which  he 
entertained  that  the  plaintiff  might  procure  a  commission 
of  bankrupt  to  be  issued  against  himself,  and  by  means 
thereof  defeat  the  aforesaid  execution  of  the  said  defendant 
upon  his  said  warrant  of  attorney;  and  that  the  plaintiff  hav- 
ing, firom  his  aforesaid  family  connexion  with  the  defend- 
ant^ great  confidence  in  his  integrity,  was  induced  by,  and 
agreed  on  the  strength  of  his  aforesaid  promise,  to  execute 
an  assignment  to  the  defendant  of  his  share  and  interest  in 
the  said  lease ;  and  the  plaintiff  accordingly,  on  or  about  the 
22nd  day  of  January,  1830,  made  and  executed  some  deed 
or  indenture  of  assignment  of  his  share  and  interest  in  the 
said  farm,  the  contents  whereof  the  plaintiff,  having  no 
copy  in  his  possession,  was  unable  to  set  forth. 

The  bill  then  charged,  that  although  the  execution  was  for 
the  sum  of  1085/.  7s.  Sd.  only,  yet  the  consideration  of  the 
assignment  was  1540/.  2s.,  being  the  appraised  value  of  the 
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1841.        furniture  and  stock  only,  without  the  lease.    That  the 
2     Jj^      plaintiff,  however,  had  received  no  part  of  the  difference, 
V.  but  the  whole  had  been  applied  in  illegal  and  improper 

payments  or  deductions;  and  that  the  defendant  still 
claimed  a  balance  due  to  him  of  £31,  or  thereabouts. 
That  the  defendant  also  refused  to  pay  the  annuity,  or 
provide  a  house  for  the  plaintiff,  according  to  his  agree- 
ment. 

The  bill  prayed  that  the  agreement  might  be  specifically 
performed  and  carried  into  execution;  that  it  might  be 
ascertained  what  was  due  to  the  plaintiff  for  the  arrears  of 
his  annuity,  and  for  the  rent  of  the  house  so  agreed  to  be 
provided  for  him  remaining  unpaid  by  the  defendant,  and 
that  the  defendant  might  be  decreed  to  pay  the  same ;  that 
the  defendant  might  also  be  decreed  to  give  security  for  the 
annuity  and  for  payment  of  the  rent,  and  that  it  might  be 
referred  to  the  Master  to  settle  and  approve  such  security 
accordingly. 

The  defendant,  by  his  answer,  positively  denied  that  he 
ever  agreed  to  pay  the  plaintiff  an  annuity,  or  provide  him  a 
house,  as  stated  in  the  bill,  or  that  he  ever  entered  into  any 
agreement  of  that  or  the  like  nature.  He  admitted  that  the 
levy  was  only  for  1085/.  7s.  Sd.,  and  that  the  consideration 
for  the  assignment  was  1540/.  2s, ^  and  that  the  plaintiff  had 
received  no  part  of  the  difference ;  but  he  stated,  that  the 
lease^was  included  in  the  valuation  of  the  property,  and 
that,  at  the  time  of  the  execution  of  the  indenture  of 
assignment,  an  account  was  stated  between  the  plaintiff 
and  himself,  (which  he  had  set  forth  in  the  schedule  to  his 
answer),  shewing  in  what  manner  the  sum  of  1540/.  2*. 
was  applied.  The  defendant  then  set  forth  the  deed  of  as- 
signment, bearing  date  the  22nd  day  of  January,  1880,  and 
made  between  the  Sheriff  of  Buckinghamshire  of  the  first 
part,  the  plaintiff  of  the  second  part,  Mr.  Du  Prg  of  the  third 
part,  and  the  defendant  of  the  fourth  part,  whereby,  after 
reciting  the  indenture  of  lease,  and  that  a  writ  of  fieri  facias 
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had  then  lately  issued  out  of  his  Majesty's  Court  of  King's         1841. 
Bench^  directed  to  the  said  Sheriff,  commanding  him  to      Clifford 
cause  to  be  levied  of  the  goods  and  chattels  in  his  bailiwick      _    «• 

TURRBLL. 

of  William  Clifford,  as  well  a  certain  debt  of  ^1000,  which 
the  defendant  had  recovered  against  him  in  the  same 
Court^  as  also  65«.  for  damages  and  costs ;  and  which  said 
writ  was  returnable  before  our  said  Lord  the  King  at 
Westminster  on  Saturday  then  next  after  eight  days  of 
Saint  Hilary  then  next  ensuing,  and  was  indorsed — ''  Levy 
1081/.  7s.  S'/'  and,  reciting  that  the  said  Sheriff  had,  by 
virtae  of  the  said  writ,  seized  and  taken  in  execution  the 
said  indenture  of  lease,  and  the  term  of  years  thereby 
granted,  and  the  household  furniture,  stock  in  trade, 
farming  implements,  and  other  effects  of  him  the  said 
plaintiff^  in,  upon,  and  about  the  dwelling-house,  farm,  and 
lands  in  his  occupation  as  aforesaid ;  and  reciting  that  the 
said  Sheriff  had,  at  the  request  of  the  defendant,  con- 
tracted and  agreed  for  the  sale  to  him  the  defendant  of 
the  said  indenture,  of  lease,  and  the  term  of  years  thereby 
granted,  and  all  benefit  and  advantage  thereof,  and  the 
said  household  furniture  and  other  effects  so  seized  by  him 
the  said  Sheriff  as  aforesaid,  at  or  for  the  price  or  sum  of 
1540/.  2s,,  the  amount  at  which  the  same  had  been  valued 
and  appraised  by  John  Everett,  James  Rolfe,  and  John 
Rolfe  respectively,  and  that  the  defendant  had  agreed  to 
take  an  assignment  thereof  in  satisfaction  and  discharge  of 
the  said  levy,  and  the  amount  paid  by  him  for  Sheriff's 
poundage  and  other  incidental  expenses  attending  the  said 
sale :  it  was  witnessed,  that,  in  consideration  of  1540/.  2». 
to  the  Sheriff  in  hand  paid  by  the  defendant,  to  be  ap- 
plied in  satisfaction  and  discharge  of  the  said  debt  and 
damages,  the  said  Sheriff  did,  with  the  consent  and  ap- 
probation of  the  said  James  Du  Pr^,  as  far  as  in  him  lay, 
and  by  virtue  of  the  power  and  authority  in  him  vested  in 
and  by  the  said  recited  writ,  and  also  by  virtue  of  the 
jrtatute  in  that  case  made  and  provided,  bargain,  sell,  assign. 
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1841.        transfer,  and  set  over,  and  the  plaintiff,  in  consideration 
^^^^^^j^      of  10s.  to  him,  paid  by  the  defendant,  did  bargain,  sell, 
V*  assign,  transfer,  set  over,  ratify  and  confirm  nnto  the  de- 

fendant, his  executors,  administrators,  and  assigns,  all  those 
the  said  messuages  and  premises  demised  by  the  said  in- 
denture of  lease,  and  also  all  the  household  goods  and 
other  effects  and  premises  which  had  been  taken  in  execu- 
tion as  aforesaid ;  to  hold  the  same  unto  the  defendant^  his 
executors,  administrators,  and  assigns,  for  all  the  residoe 
of  the  said  term  of  fourteen  years,  subject  to  the  payment 
of  the  rent  and  performance  of  the  covenants. 

The  accoimt  contained  in  the  schedule  was  made  up  of 
the  sum  comprised  in  the  levy,  two  sums  of  £120  and  £5UO, 
paid  by  the  defendant  to  Mr.  Dn  Pr£  for  the  plaintiff's 
rent,  and  several  sums  for  poundage,  solicitor's  fees,  &c. 

The  plaintiff  proved  the  agreement,  as  laid  in  the  bill, 
by  the  evidence  of  John  Rolfe,  James  Rolfe,  and  John 
Everett,  the  persons  who  had  been  employed  by  the  de- 
fendant to  value  the  stock  and  furniture.  The  evidence  of 
these  witnesses  was  very  circumstantial ;  and,  with  the  ex- 
ception noticed  in  the  judgment,  perfectly  consistent.  The 
plaintiff,  also,  with  a  view  to  shew  part  performance  of  the 
agreement  by  the  defendant,  proved  several  payments  by 
the  defendant  to  the  plaintiff's  wife ;  but  it  appeared  from 
the  defendant's  evidence,  that  these  were  made  when  the 
plaintiff  and  his  wife  were  living  separate,  and  merely  as 
gratuities  to  the  wife. 

The  defendant  had  no  evidence  to  contradict  the  plain- 
tiff's witnesses.  His  solicitor  stated,  that  through  the 
whole  course  of  the  transaction  he  had  never  heard  of 
such  an  agreement  as  that  stated  in  the  bill ;  but  it  ap- 
peared, that,  though  the  assignment  was  executed  at  his 
ofSce,  he  was  not  actually  present  at  the  execution. 

Mr.  Cooper,  and  Mr.  TV^jp,  for  the  plaintiff.— The  Court 
has  jurisdiction  to  grant  specific  performance:  Ball  r. 
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CBgg$  (a) ;  Adderley  y.  Dixon  {b).    Considering  the  part         1841. 
perfiMrmanoe  of  the  defendant^  the  plaintiff  has  a  right  to      Clifford 
have  some  instrament  given  him^  to  establish  his  right  to  ^^ 

the  annuity.  It  was  clearly  meant  that  he  should  have 
tome  security.  At  all  events,  the  Court  will  entertain  a  bill, 
which  has  for  its  object  the  receipt  of  the  purchase-money 
under  an  agreement.  Wherever  there  remains  something 
to  be  done,  the  Court  will  entertain  jurisdiction.  It  is  clear, 
fr(»n  the  circumstances  in  this  case,  that  the  plaintiff  did 
not  receive  full  consideration  for  the  assignment.  \The 
Vtce-Chancellor. — According  to  the  deed,  the  entire  con- 
•deratioii  was  the  ^61548;  but  eyidence  may  be  given 
to  shew  the  true  consideration :  Hex  v.  Scammonden  (c).] 
Here,  the  sheriff  levied  for  more  than  the  amount  of  the 
debt;  and  there  are  other  circumstances,  independently 
of  the  evidence,  which  shew  that  the  mere  consideration 
is  not  stated  in  the  deed.  The  plaintiff  assigns  by  the 
deed>  for  a  nominal  consideration;  but  it  is  perfectly  con- 
utent  with  that,  that  there  may  have  been  a  pecuniary 
oonaideration.  Considering  all  the  circumstances  and  the 
evidence,  the  plaintiff  is  entitled  to  a  decree.  [The  Vice- 
Chancellor. — Have  you  any  cases  to  shew,  that  this  Court 
wiU  dii«ct  payment  of  an  annuity,  without  directing  any 
security?]     Lady  Herbert  v.  Powis  {d)  is  in  point. 

Mr.  Simpkinsonf  and  Mr.  Chandless^  for  the  defendant. — 
This  is  not  a  bill  to  impeach  the  deed,  or  to  have  the  sale 
declared  void";  but  it  calls  on  the  Court  to  perform  a  parol 
agreement  varying  essentially  from  the  terms  of  the  deed 
of  assignment.  The  agreement  as  stated  in  the  bill  ap- 
pears to  have  been  entered  into  without  consideration, 
and  it  yaries  in  essential  particulars  from  the  agreement 
proved  by  the  plaintiff.    As  set  out  in  the  bill,  it  is  totally 

(a)  1  Bro.  P.  C.  140.        (h)  1  S.  &  S.  607.        (c)  3  T.  R.  474. 

(d)  1  Bro.  P.  C.  355. 
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1841.  silent  as  to  the  stock  and  furniture;  it  is  a  bare  agree* 
Clifford  ment^  that^  in  Consideration  of  the  plaintiff  agreeing  to 
join  in  the  assignment  of  the  lease,  the  defendant  shall 
grant  him  an  annuity,  &c.  But  the  lease  being  worth 
nothing,  the  whole  consideration  for  the  agreement  stated 
in  the  bill  is  void ;  and  the  Court  cannot  decree  specific 
performance  in  favour  of  a  party  from  whom  no  con- 
sideration moves.  There  are  other  parts  of  the  agreement 
as  proved,  which  are  not  stated  in  the  bill;  for  instanoCj 
the  defendant's  agreeing  to  i^point  the  plaintiff's  son  as 
bailiff  of  the  farm,  &c.  Then,  it  is  said,  the  payments  to 
the  wife  were  in  part  performance  of  the  contract  to  pay 
the  annuity ;  but  the  letters  of  the  plaintiff  clearly  nhew, 
that  he  claimed  no  right  to  these  payments^  and  that  they 
were  the  result  of  the  defendant's  bounty.  Upon  the 
whole,  to  decree  in  favour  of  the  plaintiff  would  be  to 
break  through  the  ordinary  rules  of  evidence,  by  allowing 
parol  testimony  to  contravene  the  express  terms  of  a  deed. 
Besides,  the  agreement  sought  to  be  enforced  is  uncertain 
in  its  nature.  An  agreement  to  find  a  house,  worth  £10 
a  year,  is  like  a  covenant  to  rebuild  or  repair;  which  the 
Court  will  not  execute.  If  any  term  be  of  an  uncertain 
nature,  the  Court  will  refuse  to  execute  any  part:  Kimber^ 
ley  V.  Jenninga  (a). 

The  Vice-chancellor,  after  reading  the  agreement 
as  stated  in  the  bill,  proceeded  as  follows : — ^It  has  been 
agreed  at  the  bar,  that,  having  regard  to  the  state  of  the 
pleadings  and  the  circumstances,  the  Statute  of  Frauds, 
and  the  act  relating  to  the  memorializing  of  annuities,  are 
out  of  the  question  in  the  present  case.  It  may  be  con- 
venient to  consider,  in  the  first  place,  before  the  objections 
in  point  of  law  are  mentioned,  whether  the  agreement 
stated  in  the  bill  is  proved  in  point  of  fact;  because  the  de- 

(a)  6  Sim.  340. 
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fendant^  by  his  answer,  positively  denies  the  agreement. 
There  are  certain  fSacts,  however,  common  both  to  the 
plaintiff  and  the  defendant — ^facts,  in  which  both  are  9. 

^  TUBSILL. 

agreed. 

The  plaintiff  was  a  farmer  in  Buckinghamshire,  and  had 
married  a  sister  of  the  defendant.  He  occupied  a  farm  at 
Woobum  Green,  which  was  held  by  a  lease  from  Mr.  Du 
Pr£.  Of  that  lease,  in  1829,  several  years  were  imexpired. 
The  defendant  had  become  surety  for  the  plaintiff  to  Mr. 
Du  Fr^  for  the  payment  of  the  rent,  the  amount  of  which 
was  jE240  per  annum. 

The  plaintiff,  as  appears  from  the  evidence,  was  not  a 
prudent  man,  or  a  good  manager,  and  fell  into  difficulties. 
In  1829,  besides  the  rent  for  his  farm  having  fallen  into 
arrear,  he  was  indebted  to  the  defendant  for  money  lent^ 
which  was  secured  by  a  warrant  of  attorney  and  judgment. 

In  this  state  of  things  in  1829,  the  defendant  appeared 
to  think  it  best  for  himself,  and  probably  also  for  the 
fiunily  of  the  plaintiff,  that  the  farming  business,  carried 
(m  by  the  plaintiff,  should  be  put  an  end  to ;  and,  accord- 
ingly, he  issued  a  writ  o{  fieri  facias  upon  the  judgment  in 
November,  under  which  the  sheriff  of  Buckinghamshire 
aeuEed  the  plaintiff's  effects. 

The  farming  stock  and  furniture,  it  is  agreed  on  all 
hands^  were  included  in  the  seizure.  It  is  said  on  the  one 
hand^  and  denied  on  the  other,  that  the  lease  was  in« 
duded ;  but,  in  the  view  which  I  take  of  the  case,  that  is 
not  material.  It  is  agreed  on  all  hands,  at  least  it  is  clearly 
proved,  that  the  lease  was  worth  nothing.  The  stock  and 
the  furniture  were  of  considerable  value,  and  were  ap- 
praised— and,  as  it  seems  to  me,  fairly  appraised — ^at  a  siun 
exceeding  by  several  hundred  pounds  the  total  debt  and 
costs  for  whidi  the  levy  was  made.  There  is  no  occasion, 
therefore,  to  deal  with  the  question,  whether  the  term  was 
or  was  not  of  value,  or  whether  it  was  or  was  not  seized ; 

VOL.  r.  L  N.  c.  c. 
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1841.        because  the  debt  and  costs  were  exceeded  by  the  valiie  of 
^Jj[j^J^^     the  goods  imquestionably  seised. 

9'  Negotiations  were  pending  for  several  weeks,  during 

which  the  sheriff  was  in  possession ;  a  treaty  was  entered 
into,  relating  not  merely  to  the  debt  of  the  defendant^  but 
to  a  much  more  general  and  extended  arrangement  as  to 
the  plaintiff's  affairs ;  as  the  defendant  was  surety  fior  the 
plaintiff^s  rent,  and  the  rent  would  be  payable  to  the  land- 
lord for  some  time  to  come. 

This  treaty  produced  the  deed  whidi  is  part  of  the  case 
on  both  sides — ^the  deed  of  assignment  of  the  22nd  January, 
1830.  [His  Honour  here  read  the  names  of  the  parties  to 
and  the  recitals  of  the  deed.]  The  conclusion  of  these  re* 
citals  is  singular.  [His  Honour  then  read  the  operative 
part  of  the  deed.]  The  case,  as  far  as  I  have  stated  it,  is 
common  to  both  parties.  It  may  be  mentioned,  however, 
that  the  sum  of  1542/.  2^.,  which  is  stated  by  the  deed  to 
have  been  paid  to  the  sheriff,  is  accounted  for  by  the  de- 
fendant  in  the  accoimt  stated  in  the  schedule  to  his  answer, 
in  the  following  way: — [His  Honour  here  read  the  account.] 
Now,  tins  being  part  of  the  case  as  proved,  without  dispute 
or  question,  it  is  plain  that  the  deed  does  not  exhibit  tlie 
whole  of  the  transaction  as  it  was — that  is  clear.  The 
contention  between  the  parties  arises  thus.  The  plaintiff 
says  he  was  unwilling  to  execute  the  deed;  for  that  to  have 
given  up  bis  farm,  and  everything  upon  it,  would  have  left 
him  without  occupation,  without  a  home,  without  the 
means  of  obtaining  bread.  He  appears  to  have  intimated 
that  he  could  have  had  a  commission  of  bankrupt  issued 
against  him,  (whether  he  could  or  not^  does  not  appear), 
by  which  the  execution  might  have  been  defeated,  and  he 
might  have  reduced  Turrell's  means  of  paying  his  debt. 
He  alleges  that,  after  having  refused  to  execute  the  assign- 
ment, he  was  induced  to  do  it  by  a  promise  from  the  defend- 
ant of  an  annuity  of  £40  ayear  for  his  life,  and  a  house  worth 
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£10  a  year,  and  that,  relTing  on  this  collateral  promise^         1841. 
he  executed  the  deed.    This  the  defendant  denies.  Clifford 

Now  is  that  agreement  proved  in  point  of  fact  ?  It  is  *- 

proved  by  three  witnesses^  each  of  whom  appears  to  be  a 
person  of  respectability^  John  Bolfe^  James  Rolfe,  and 
Everett,  who  were  the  persons  employed  as  valuers.  In 
saying  that  they  prove  the  agreement^  I  lay  no  stress  upon 
the  ocmversations  whidi  have  been  given  in  evidence^  be- 
cause they  are  not  put  in  issue ;  but,  without  allowing  any 
weight  to  them,  I  find  three  witnesses  distinctly  proving 
Me  agreement  stated  in  the  bill,  subject  only  to  an  obser- 
vation which  I  shall  make  presently.  These  three  wit- 
nesses have  been  cross-examined,  which  has  only  tended  to 
confirm  their  testimony,  not  only  by  enabling  them  to  re- 
peat their  statement,  but  by  shewing  what  was  in  the  de- 
fendants mind  and  knowledge  when  he  examined  them. 
Independently  of  cross-examining  them,  he  has  examined 
each  of  the  three  in  chief;  therefore,  each  of  the  three  has 
been  three  times  examined. 

Considering,  then,  that  these  three  persons  of  respecta- 
bility one  and  all  speak  plainly  to  this  fact,  it  would  be  too 
much  to  say  that  the  agreement  is  not  proved.  If  it  were 
leas  distinctly  proved,  I  should  have  been  of  opinion  that 
great  weight  was  due  to  the  observations  made  at  the  bar, 
upon  the  subject  of  the  plaintiff 's  letters,  and  the  line  of 
condnct  pursued  by  all  parties;  because,  not  only  the  let- 
ters shew  no  claim  except  on  the  bounty  of  the  defendant, 
but  the  defendant  appears  to  have  considered  himself  as 
the  master  of  the  allowance,  (if  I  may  so  speak),  as  the  re- 
gulator of  what  he  treated  as  his  own  bounty,  and  as  enti- 
tled to  give  it  to  his  sister  in  such  manner  as  he  thought 
fit.  I  repeat  that  I  should  have  given  great  weight  to  this 
part  of  the  evidence,  both  written  and  oral,  if  the  testi- 
mony of  the  Bolfes  and  Everett  were  less  clear  and  dis- 
tinct.    Seeing  what  it  is,  it  would  be  unsafe  to  suffer  it  to 

l2 
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1A41.        be  shaken  by  a  mere  inference  drawn  from  the  letters  and 
Clifford      conduct  to  which  I  have  referred. 

*•  It  is  said  that  the  agreement  proved  is  not  the  agree- 

ment  alleged ;  that  the  agreement  alleged  is  simply  for  an 
annuity  of  £40^  and  a  house  of  £10  per  annum^  in  consi- 
deration of  the  assignment,  whereas  the  agreement  proved 
contains  the  additional  term  of  employing  the  plaintiff's 
son  as  bailiff,  and  disposing  of  the  profits  for  the  benefit  of 
the  family.  But  these  are  additions  for  the  plaintiff's 
benefit,  and  not  for  J;he  defendant's  advantage,  leaving  un- 
touched the  fact  of  the  agreement  as  to  the  annuity  and 
the  house;  and  I  do  not  think  that  the  circumstance  of  the 
terms  of  the  agreement  being  thus  extended  by  the  evi- 
dence of  the  witnesses  makes  any  difference. 

I  was  struck  at  first  by  the  difference  of  the  answer  of 
James  Rolfe  in  his  examination  in  chief,  from  that  given 
in  his  cross-examination,  and  that  of  the  other  witnesses. 
Considering,  however,  that,  when  by  his  deposition  he 
stated  £50  as  the  amount  of  the  annuity  instead  of  £40, 
he  was  not  examined  upon  the  particular  point,  because 
the  interrogatory  then  administered  to  him  had  other  ob- 
jects— considering  the  distinct  manner  in  which,  upon  his 
cross-examination,  he  states  the  amount,  and  the  dear 
manner  in  which  the  others  speak,  I  think  thi^  the  just 
and  unavoidable  inference  is,  that  there  is  a  mistake  in  his 
first  deposition,  and,  therefore,  that  the  circumstances  else- 
where deposed  to  are  not  impeached,  and  the  agreement 
not  rendered  uncertain  by  this  part  of  his  evidence. 

It  is  then  said,  that,  supposing  the  agreement  to  be 
proved  in  fact,  there  are  objections  .in  point  of  law  to  the 
reception  of  the  evidence,  because  it  is  contrary  to  the 
tenour  of  a  solemn  deed  executed  by  the  parties.  It  is 
clear,  even  in  cases  where  the  Statute  of  Frauds  does  not 
apply,  that  the  rules  of  law  may  exclude  parol  evidence, 
where  a  written  instrument  stands  in  competition  with  it : 
but  it  has  long  been  settled,  that  it  is  not  within  any  rule 
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f^  this  nature  to  adduce  evidence  of  a  consideration  addi-         1841. 
tional  to  what  is  stated  in  a  written  instrument.   Rex  v.      cliffoiid 
Scammanden  (a)  is  not  the  only  case  which  establishes  that  «. 

proposition.  The  rule  is,  that,  where  there  is  one  con- 
sideration stated  in  the  deed,  you  may  prove  any  other 
consideration  which  existed,  not  in  contradiction  to  the 
instrument ;  and  it  is  not  in  contradiction  to  the  instru- 
ment to  prove  a  larger  consideration  than  that  which 
is  stated.  Taking  therefore  the  evidence  to  prove  an  ad- 
ditional consideration  beyond  the  consideration  expressed 
in  the  deed,  there  is  no  sound  objection  in  law  to  affect 
the  reception  of  that  evidence.  It  is  true,  the  deed  states 
that  the  lease  was  included  in  the  levy.  Whether  it  was 
or  was  not,  is  immaterial  in  my  judgment.  I  should  think, 
that,  if  it  was  not  included  in  the  levy,  the  plaintiff  would 
not  be  estopped  here  Arom  shewing  that  fact.  Taking  it 
that  it  was  included  in  the  levy,  it  is  not  contested  that 
the  lease  was  worth  nothing — ^it  is  not  contested,  that  the 
debt  for  which  the  security  was  given,  was  considerably 
less  than  the  amount  of  the  stock  and  furniture;  and 
hence,  perhaps,  it  might  be  considered  advisable,  that  the 
title  should  not  be  taken  from  the  sheriff  alone,  without 
the  concurrence  of  the  plaintiff. 

Upon  the  whole,  I  think  the  evidence  receivable,  not- 
withstanding the  words  of  the  deed,  to  shew  that  the  plain- 
tiff had  objected  to  execute  the  assignment,  until  a  col-> 
lateral  promise  had  been  made  to  him,  to  allow  him  an 
annuity  of  £40  a-year,  and  a  house  worth  £10  a-year.  I 
think  the  promise  was  binding  though  the  lease  was 
worthless,  and  that  the  worthlessness  of  it  did  not  make 
it  less  an  object  to  the  surety  to  obtain  an  assignment  of 
it.  I  conceive,  therefore,  that  the  plaintiff  is  entitled  to 
the  benefit  of  the  agreement. 

At  one  period  of  the  argument  I  felt  some  difficulty, 

(«)  3  T.  R.  474. 
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1841.        whether^  this  transaction  having  occurred  long  ago^  and  it 
Clifpoed      ^i^g  ^  mere  pecuniary  demand^  there  was  on  that  ground 
V-  any  equity  to  support  the  bill;  but,  upon  the  pleadings 

being  brought  more  fully  before  the  Court,  and  the  mat« 
ter  being  more  fully  discussed,  I  am  satisfied  that  this  is  a 
case  in  which  the  Court  ought  not  to  decline  jurisdiction. 
A  case  is  stated,  in  which,  setting  the  Statute  of  Frauds 
out  of  the  question,  a  bill  might  have  been  maintained 
by  the  defendant  against  the  plaintiff,  to  compel  him  to 
execute  the  assignment.  That,  therefore,  is  a  reason  to 
compel  the  performance  of  the  terms  upon  which  the  plain- 
tiff agreed  to  execute  the  assignment.  A  case  ako  has 
been  referred  to,  which  was  decided  in  the  House  of  Lords, 
in  which  payment  of  the  arrears  of  an  annuity  was  en« 
forced  by  a  bill  in  equity.  For  these  and  other  reasons 
stated  in  the  argument,  though  these  are  enough,  I  am  of 
opinion,  that  the  Court  ought  to  exercise  jurisdiction  in 
this  case.    Therefore — 

Decree  tpecific  performance  of  the  agreement;  take  an  account  of 
what  is  due  for  arrears  of  the  annuity ;  let  the  defendant  have  credit  lor 
what  he  has  paid  the  plaintiffs  wife ;  direct  an  annuity  of  jC40  a  year  to 
be  paid  to  the  plaintiff  for  the  fUture,  and  let  the  defendant  have  the  option 
of  finding  a  house  of  the  value  of  £10  a  year  for  his  life.  Conaderiiip 
that  the  plaintiff  has  asked  more  than  he  is  entitled  to,byclaimtiig  aecu- 
rity  for  his  annuity,  and  has  made  charges  against  the  defendant  which  he 
could  not  establish,  and  considering  also  the  general  complexion  of  the 
case,  let  there  be  no  cottt  on  either  side  up  to  the  hearing. 
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1841. 
DecA4fh,\7lk. 

Holland  v.  Clark.  1842^ 

SJan.  llth, 
ARAH  CLARK  by  her  will  dated  the  5th  of  January,  H.diedinisil, 

1811,  after  making  several  pecuniary  and  specific  bequests,  q*^^d  a  j^- 

and  devising  certain  real  estates  to  her  two  sons,  James  and  «"y  *®^'  ^9' 

"  '  man  who  after- 

John  Clark,  gave  and  bequeathed  to  them  the  rest,  resi-  wards  married 
due,  and  remainder  of  her  goods  and  chattels,  ready  money,  in  December, 
stock  in  trade,  and  all  other  her  personal  estate  and  effects  ^^,!^  ^h. 
whatsoever  and  wheresoever,  to  and  for  their  own  use  and  8*^«  ^  P^*"- 

,  .  tiff  a  written  ac- 

benefit,  they  paying  thereout  the  legacies  thereinbefore  be-  knowkdgment 
qoeathed,  as  they  should  become  due;  amongst  which  was  iJ^ptra^y  imd 
a  legacy  of  £150  to  Susannah  Clark,  daughter  of  the  tes-  j^j^tStttl^ 
tatrix's  son  Joseph  Clark,  when  she  should  attain  the  age  owed  the  plain- 

tiff  if  150  for 
the  legacy,  and 
jf50  for  interest.  In  1S35,  the  plaintiff's  wife  died.  Matters  of  business  having  occurred  between 
the  plaintiff  and  the  executors,  in  which  mutual  demands  and  accounts  arose,  the  plaintiff,  in  Sep- 
temoer,  1839,  brought  his  action  against  the  executors  to  recover  what  he  alleged  to  be  due  on 
^tmt  aoooanto,  indnding  the  if  200  mentioned  in  the  memorandum,  and  interest  thereon.  In 
this  action  the  defendants  pleaded  separately,  and  one  of  them  paid  ^46  into  Court,  which  the 
plaintiff  reeeivad  and  abandoned  the  action  as  to  him.  The  plaintiff  then  filed  his  bill  against 
both  ddeadants  for  payment  of  the  legacy,  and  in  defence  to  the  bill  the  defendants,  amongst 
ether  things,  insirted  by  their  answers  on  the  Statute  of  Limitations  (stat.  3  &  4  Will.  4,  c.  27), 
and  thsit  the  action  was  a  bar  to  the  demand  inequity : — Held^ 

1st.  That  the  written  memorandum  amounted  to  an  acknowledgment  taking  the  claim  to  the 
legacy  out  of  the  operation  of  the  statute. 

2nd]y.  That,  whether  it  amounted  to  an  admission  of  assets  or  not,  it  gave  the  plaintiff  no 
right  of  action. 

3rdlj.  That,  unless  equivalent  to  an  admission  of  assets,  it  did  not  create  a  personal  demand 
against  the  defendants,  enforceable  in  a  Court  of  Equity. 

4thly.  That  it  had  not  the  effect  of  barring  or  prejudicing  the  right  of  the  plaintiff's  wife  in 
the  legacy,  or  his  title  in  right  of  his  wife  as  a  legatee. 

5thly .  That  the  proceedings  in  the  action  did  not  necessarily  amount  to  an  estoppel  of  the  suit 
in  equity,  but  that,  in  order  to  determine  the  efficacy  of  the  suit,  it  was  competent  for  this  Court 
to  inquire  on  what  account  the  £46  was  paid  into  Court  in  the  action. 

6thly.  That  the  plaintiff  was  not  entitled  to  arrears  of  interest  on  the  legacy  beyond  six  years 
before  the  filmg  of  the  bill.    (See  stat.  3  &  4  WiU.  4,  c.  27,  sect.  42.) 

In  order  that  an  acknowledgment  may  have  the  effect  of  taking  a  demand  out  of  the  operation 
of  the  Statute  of  Limitations  (stat.  3  &  4  Will.  4.  c.  27^,  the  acknowledgment  must  appear  to 
have  been  made  with  a  view  of  rendering  the  party  makmg  it  liable  to  the  demand,  and  it  must 
have  been  made  to  tbc  party  entitled  to  make  the  demand.  Therefore,  where  a  bill  was  brought 
against  two  executors  for  payment  of  a  legacy  bequeathed  to  the  plaintiff's  wife,  and  for  arrears 
of  interest  accrued  since  her  death,  and  the  plaintiff,  with  a  view  of  taldng  his  demand  for  in- 
terest out  of  the  operatioii  of  the  42nd  section  of  the  statute,  relied  on  certain  letters  written 
by  one  of  the  executors  to  his  the  plaintiff's  attorney: — Held,  1st.  That  the  letters  had  not  the 
eflect  ascribed  to  them  by  the  plaintiff,  because  they  had  been  written  by  the  party,  not  for  the 
purpose  of  charging  himself,  but  of  throwing  the  burden  of  payment  on  the  co-executor.  2ndly. 
That  even  if  diey  had  been  written  for  the  purpose  of  charging  himself,  it  was  questionable 
whether  they  would  avail  the  plaintiff,  inasmuch  as  they  were  written  before  the  plaintiff  had 
taken  out  letters  of  adminiatcitiDn  to  his  wife. 
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of  twenty-one  years,  with  a  gift  over  in  the  event  of  her 
dying  under  that  age;  and  the  testatrix  appointed  her 
said  sons  James  Clark  and  John  Clark  executors  of  her 
will. 

The  testatrix  died  soon  after  the  date  of  her  will,  which 
was  duly  proved  by  James  and  John  Clark  on  the  17th 
January,  1811.  Susannah  Clark  having  survived  the  tes* 
tatrix,  and  having,  as  it  appeared,  attained  the  age  of  twen- 
ty-one in  1819,  married  George  Holland  in  the  year  1820, 
and  died  in  June,  1835. 

The  bill  was  filed  on  the  25th  April,  1840,  by  George 
Holland,  as  administrator  of  his  late  wife,  against  James 
and  John  Clark,  praying  payment  of  the  legacy,  with  in- 
terest from  the  time  of  liis  wife  attaining  twenty-one,  and, 
if  necessary,  that  the  usual  accounts  might  be  taken  of  the 
personal  estate  of  the  testatrix. 

The  bill  alleged  that  the  plaintifl',  aftier  his  marriage,  fre- 
quently applied  to  the  defendants  for  payment  of  the  lega* 
cy  and  interest,  and  that,  although  the  defendants  did  not 
pay  it,  they  nevertheless  acknowledged  the  plaintiff's  right 
to  receive  and  be  paid  the  same  out  of  the  testatrix's  as- 
sets, which  they  admitted  were  fully  sufficient  for  that 
purpose ;  and,  particularly,  the  defendants  on  the  25th  of 
December,  1825,  duly  signed  and  delivered  to  the  plaintiff 
an  acknowledgment  in  writing,  in  the  following  terms : — 

''  Hornchurch,  December  26th,  1825. 
"  We  separately  and  jointly  acknowledge  we  owe  Mr. 
George  Holland  of  Stifford,  Essex,  the  sum  of  £150,  being 
a  legacy  left  to  his  wife  by  the  late  Mrs.  Sarah  Clark,  of 
Hornchurch,  Essex,  and  £50  interest  thereon  to  the  above 
date. 

(Signed)  "  James  Clark,  \  Executors  " 

"John  Clark,    J^^ecutors. 

The  bill  further  stated  that  the  defendant  John  Clark, 
on  or  about  the  22nd  July,  1888,  wrote  and  sent  to  Mr. 
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Wadeson,  the  plaintiflF's  solicitor^  a  letter  of  that  date  in        1841. 
the  following  terms  : — 

"  Sir, — I  have  looked  into  my  late  mother^s  will,  and  it 
appears  to  me,  that  she  did  not  charge  the  legacy  given  to 
the  late  Mrs.  Holland  upon  her  real  estate.  My  impres- 
sion is,  and  always  has  been,  that  it  was  payable  out  of  her 
personal  estate;  and  I  believe  it  was  the  impression  also  of 
Mr.  Holland  and  my  brother,  when  we  gave  Mr.  Holland 
our  promissory  note  for  the  legacy,  payable  with  interest, 
which  Mr.  Holland  now  holds.  I  should  think  that  instru- 
ment will  enable  him  to  recover  the  amount.  As  Mr.  Sterry 
has  been  applied  to  by  you  on  the  subject  of  Mr.  Holland's 
debt,  I  conjecture  it  must  have  been  in  consequence  of  my 
brother's  application  to  that  gentleman.  I  will,  therefore, 
write  to  Mr.  Sterry  to-day,  and  inform  him  that  I  do  not 
object  to  Mr.  Holland's  demand,  and  that  I  shall  expect 
my  brother  to  pay  it,  relying,  as  I  do,  upon  the  indemnity 
given  to  me,  which  Mr.  Sterry  prepared. 

(Signed)  "John  Clark." 

The  bill  charged,  that,  although  more  than  twenty  years 
had  elapsed  since  the  legacy  first  became  payable,  yet,  by 
the  written  acknowledgment  of  the  25th  December,  1825, 
the  plaintiff's  right  to  the  legacy  and  interest  was  duly 
acknowledged  by  the  defendants  within  the  true  intent 
and  meaning  of  the  Statute  of  Limitations,  so  as  to  pre- 
vent the  plaintiff's  right  from  being  barred;  and,  further, 
that  the  letter  of  John  Clark  to  Wadeson  likewise  ope- 
rated to  prevent  time  being  a  bar  to  the  plaintiff's  claim. 
The  bill  also  charged,  that,  by  signing  the  acknowledgment, 
the  defendants  had  admitted  assets,  and  that  they  had  also 
on  other  occasions  admitted  assets. 

The  two  defendants  put  in  separate  answers.  Both  ad- 
mitted that  the  legacy  had  not  been  paid,  and  that  they 
had  signed  the  memorandum  of  the  25th  of  December, 
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1S41.        1825.    Jolin  Clark^  however^  denied  assets.    Jamcs^  on 
Holland      ^^^  other  hand^  admitted  them. 

»•  The  case  which  John  Clark  made  by  his  answer^  (of 

which  the  parts  within  inverted  commas  were  read  by  the 
plaintiff),  was  as  follows: — ''That  he  and  his  brotli^ 
had  been  for  many  years  in  partnership  as  farmers  and 
millers,  and  had  had  many  dealings  with  the  plaintiff  in 
the  way  of  business,  and  that  in  December,  1825,  they  had 
come  to  a  partial  settlement  of  accounts  with  the  plaintiff, 
when  they  made  and  gave  him  the  memorandum  or  ac* 
knowledgment  set  out  in  the  bill.''  That  after  the  memo- 
randum had  been  given,  the  dealings  between  the  plaintiff 
and  the  defendants  continued  as  before  till  the  end  of 

1835,  during  the  whole  of  which  time  the  amount  men- 
tioned in  the  memorandum  was  treated  and  acknowledged 
by  the  defendants  as  their  personal  debt.    ''  That  in  July, 

1836,  it  was  agreed  that  the  partnership  between  the  de- 
fendants should  be  dissolved,  upon  the  terms  of  John  giving 
up  his  share  of  the  farming  stock  and  crops,  and  James 
paying  every  debt  and  demand  which  might  be  due  firom 
them  to  any  person  whatever,  including,  as  the  defendant 
insisted,  the  demand  of  the  plaintiff.  That  this  agreement 
was  carried  into  effect  by  a  deed,  dated  the  80th  Sep- 
tember, 1836.''  That  the  plaintiff  had  notice  of  this 
arrangement,  and  for  some  years  afterwards  applied  to 
James  alone  for  payment  of  the  debt,  but  that,  on  fail- 
ing in  his  application,  he  in  April,  1838,  delivered  an  ac- 
count to  him,  the  defendant  John,  claiming  a  balance  due 
to  him  of  £365,  including  the  legacy  and  interest.  That, 
nevertheless,  he  the  defendant,  unless  he  should  be  held 
liable  on  the  memorandum  of  the  25th  December,  1825^ 
denied  that  anything  was  due  from  him  to  the  plaintiff, 
but  on  the  contrary,  he  alleged  that,  if  the  account  were 
taken,  the  plaintiff  would  be  found  indebted  to  the  defend- 
ants in  371.  Ss.  "  That  on  or  about  the  13th  day  of  Jnne^ 
1839,  the  plaintiff,  by  letter  written  to  and  now  in  the  de- 


£116  10  10  £116  10  10 

James  Clark,  in  account  with  George  Holland. 
1828.  Cash  by  Checks,      .  £37     8     0 

James  and  John  Clark  as  Executors. 

Dt%.  To  amount  of  Legacy  150  0  0 
Interest  ....  50  0  0 
I  nterest  on  £150  from  ^ 

25th  Dec,  1825,  to 

25th  Dec.,  1839, 14 

years,  at  4  per  cent.,     84     0    0 


£284    0    0 


and  at  this  interview  the  plaintiff  expressed  himself  satis* 
fied  with  the  result  of  the  examination  of  the  said  account: 
and  it  was  then  agreed  between  the  defendant  and  plaintiff^ 
that  the  defendant^  James  Clark^  should  be  required  and 
compelled  to  pay  what  was  justly  due  to  the  plaintiff  upon 
his  said  account,  in  performance  of  the  stipulations  con- 
tained iu  the  deed  of  the  80th  September,  1836,  and  that 
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fendanfs  possession,  fixed  the  Tuesday  following  to  meet  184 1. 
the  defendant,  for  the  purpose  of  arranging  the  plaintiff's 
account;  at  which  meeting,  the  plaintiff  requested  that 
Mr.  Jonathan  Kitching,  the  defendant's  brother-in-law, 
should  be  present ;  and  that  Mr.  Kitching  accordingly 
met  the  plaintiff  and  his  friend,  Mr.  Smith,  and  at  the 
meeting  the  defendant,  Mr.  Kitching,  and  the  plaintiff  ex- 
amined and  discussed  every  item  in  the  plaintiff 's  account ; 
and  the  defendant  soon  after  the  meeting  received  from  Mr. 
Kitching  an  analysis  of  the  plaintiff's  account,  shewing  the 
true  result  of  such  examination  and  discussion;  and  the  mi- 
nute is  in  the  words  and  figures  following,  that  is  to  say : — 

James  and  John  Gark,  in  account  with  George  Holland. 

Dr.  Cr. 

1830,  1831,    1832,   1834,  By  Error,     ...     £3  19    0 

1835,  to  Goods,  .    .    .  £79  2     1     By  James  and  John 
Balance  in  &vour  of  James  Clark's  account  .  112  11  10 

and  John  Clark    ...    37  8    9 
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1841.  the  defendant  should  give  to  the  plaintiff  every  informa- 
tion and  assistance  in  his  power  to  enable  the  plaintiff  to 
recover  from  the  other  defendant^  James  Clark^  what  was 
justly  due  to  the  plaintiff.  And  this  defendant  further 
saith^  that^  pursuant  to  such  last-mentioned  agreement, 
the  plaintiff  did^  as  this  defendant  has  been  informed  and 
believes,  instruct  his  attorney  to  write  and  send  to  this  de- 
fendant a  letter,  addressed  to  this  defendant  and  to  the 
defendant  James  Clark,  which  is  now  in  this  defendant's 
possession,  which  is  in  the  words  and  figures  following; 
that  is  to  say,— Romford,  20th  June,  1839,''  &c.  The  de- 
fendant then  set  forth  a  correspondence,  the  whole  of  which 
was  read  by  the  plaintiff,  between  Mr.  Wadeson,  the  plain- 
tiff's attorney,  and  himself,  and  also  between  his  brother  and 
himself,  respecting  the  plaintiff's  "  claims  and  demands,'' 
''the  liquidation  of  his  demand,"  "  his  debt,"  &c.  In  the 
course  of  this  correspondence,  the  defendant  used  the  fol- 
lowing expressions: — ''It  is  my  wish  that  his  account  should 
be  both  adjusted  and  liquidated,  and  Mr.  Holland  knows 
that  Mr.  James  Clark  is  the  person  by  whom  both  these 
things  should  be  done.  Every  facility  I  can  afford  Mr. 
Holland  to  attain  these  objects  I  will  readily  give  him." 

The  last  letter  set  out  in  this  answer  was  that  of  the 
plaintiff's  attorney,  to  which  the  letter  of  the  defendant, 
John,  set  out  in  the  bifl,  was  in  reply.  It  was  dated  the 
19th  July,  1835,  and  was  in  the  following  terms : — 

"  Sir, — On  Wednesday  last,  I  had  an  interview  with 
Mr.  Sterry  on  the  subject  of  Mr.  Holland's  demand  against 
yourself  and  brother;  and  the  only  question  seemed  to  be, 
by  whom,  with  reference  to  the  arrangement  made  be- 
tween yourself  and  brother  on  the  dissolution  of  your  late 
partnership,  the  legacy  given  to  Mr.  Holland's  wife,  and 
the  interest,  should  be  paid.  I  understand  that  the  legacy 
is  charged  upon  the  real  estates  devised  to  you  and  your 
brother  by  Mrs.  Clark's  will ;  and  that,  upon  the  dissolu- 
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tion  of  your  partnership^  your  brother  gave  you  an  in- 
demnity against  the  partnership  debts.  The  question  is^ 
whether  that  indemnity  extends  to  the  legacy  and  interest. 
I  think  not;  but  you  will  exercise  your  own  discretion 
apon  the  subject.  According  to  the  statements  furnished^ 
lome  by  Mr.  Holland^  it  appears  that^  with  the  interest 
calculated  to  June^  1839^  there  is  due  to  him  upon  the 
l^acy  and  other  accounts^  S85/.  Ids,  4(1.;  and  Mr.  Holland 
finding  a  difficulty  on  the  part  of  Mr.  James  Clark  in 
getting  this  matter  brought  to  a  close^  he  will  be  under 
the  necessity  of  taking  legal  means  for  enforcing  his  de- 
mand; but  being  unwilling  to  adopt  such  a  course,  without 
giving  you  an  opportunity  of  communicatiDg  with  Mr. 
Sterry,  be  has  authorized  me  to  suspend  proceedings  for 
a  few  days.  I  rely  therefore  on  hearing  from  you  on  or 
before  Wednesday  next.'^ 

The  defendant,  James  Clark,  by  liis  answer,  stated, 
that  for  ten  years  after  the  death  of  the  testatrix  he  had 
maintained  and  educated  the  plaintiffs  wife ;  and  that,  in 
a  conversation  which  he  had  with  her  on  the  subject  of  the 
legacy  on  her  coming  of  age,  she  admitted  that  he  had 
expended  on  her  much  more  than  the  amount  of  the 
legacy,  and  that  she  was  in  fact  his  debtor.  That  after 
her  marriage,  however,  the  plaintiff  being  very  importu- 
nate for  payment  of  the  legacy,  the  memorandum  in  ques- 
tion was  signed  and  delivered  to  the  wife,  under  an  express 
promise  on  her  part  that  it  should  not  be  enforced.  That 
no  claim  was  made  upon  it  during  her  lifetime,  and  that 
the  plaintiff,  for  the  first  time,  alluded  to  the  legacy  in 
June,  1837. 

It  was  stated  in  the  answers  of  both  defendants,  and 
proved  in  the  cause,  that  in  September,  1839,  the  plain- 
tiff, who  had  not  then  taken  out  letters  of  administration 
to  his  wife,  commenced  an  action  against  the  two  defend- 
ants for  the  recovery  of  394/.  4^.  4{/.,  the  alleged  amount 
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of  his  debt  and  interest ;  that^  to  this  action^  the  defend- 
ants pleaded  severally — John  pleading  mmquiom  imdebiiaiu», 
the  Statute  of  Limitations^  and  a  set-off;  and  James  plead- 
ing the  same  pleas,  and  also  payment,  except  as  to  £4Aj  par- 
cel of  the  monies  mentioned  in  the  declaration,  and  as  to  the 
£4Ry  payment  of  the  same  into  Court,  against  the  further 
maintenance  of  the  action  (a).  Under  the  last  plea,  the 
sum  of  £46  was  paid  into  Court  by  James,  which  sum  the 
plaintiff  accepted,  and  entered  a  woUe  pro$eqm  as  to  him 
for  the  residue  of  the  action. 

The  defendant,  John,  insisted  by  his  answer,  that,  inas- 
much as  this  action  was  still  pending,  the  plaintiff  could 
not  maintain  a  bill  against  him  for  the  same  matter.  And 
James  insisted,  that  the  plaintiff's  allied  right  to  the 
legacy  was  effectually  barred  and  estopped  by  the  action. 


(a)  The  form  of  this  plea  is  given 
by  the  17th  of  the  Reg.  Gen.,  H.  T., 
1834.  See  5  B.  &  Ad.,  Append,  vi. 
It  will  be  perceived  from  the  judg- 
ment in  the  principal  case,  that  this 
Court  directed  an  enquiry  on  what 
account  the  £46  was  paid  into  the 
court  of  law,  under  the  plea  of  pay- 
ment into  Court  It  seems  that 
even  at  law  the  defendant  will,  in 
tome  cases,  be  required  to  shew  dis- 
tinctly on  what  account  the  money 
is  paid  in  under  such  a  plea.  Thus, 
where  an  action  is  brought  on  a  bill 
of  exchange,  and  for  money  paid, 
money  lent,  &c.,  it  seems  that  the 
defendant  cannot  plead  payment 
into  Court  of  part  of  the  money  de- 
manded by  all  the  counts,  unless  he 
shews  distinctly  what  portion  of  the 
money  paid  mto  Court  is  to  be 
ascribed  to  the  bill  of  exchange,  or 
plead  specially  to  the  bill  of  ex- 
change, in  case  no  portion  of  the 
fnoney  is  paid  into  Court  in  reapect 


of  such  bill.  The  reason  of  thb 
seema  to  be,  that  the  plea  of  pay- 
ment into  Court  doea  not,  at  to  the 
money  not  covered  by  it,  amount  to 
a  plea  of  non  assumpsit ;  and  that  if 
it  did,  it  would  be  no  effectoal  plea 
to  a  count  on  a  bill  of  exchange^  aa 
non  assumpsit  cannot  be  pleaded  to 
an  action  on  a  bill  of  exchange. 
See  on  this  subject  Jourdam  v. 
Johmom,  2  C.  M.  &  R.  564.  Ge- 
nerally, however,  where  there  aie 
several  counts  for  several  causes  of 
action,  or  where  several  breachet 
are  assigned  in  covenant,  die  d^ 
fendant  may  plead  payment  into 
Court  of  one  entire  sum^  in  waiah 
faction  of  all  the  counta  or  breaches. 
AfarshaU  v.  WkUeside,  1  M.  &  W. 
188;  1  Tyr.  &  G.  485.  See  tat- 
ther  on  the  subject  of  this  plci^ 
Sharnum  v.  Slevetuon^  2  C.  M.  & 
R.  75 ;  Jones  v.  Reade,  5  Dowl.  P. 
C.  216 ;  Stephens  v.  Ufard,  7  C  ft 
P.  97. 
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Both  the  defendants  insisted,  that  the  plaintiff's  right  1841. 
to  the  l^acjr  and  interest  was  barred  by  the  Statute  of 
Liniitations,  and  they  submitted  to  the  Court,  although 
more  than  twenty  years  had  elapsed  since  the  legacy  first 
becune  payable,  whether,  by  the  memorandum  of  1825, 
the  aUeged  right  of  the  plaintiff  to  the  legacy  and  interest 
was  duly  acknowledged  by  the  defendants  within  the  true 
intent  and  meaning  of  the  statute,  and  whether  the  letter 
of  the  defendant  John  to  the  plaintiff's  solicitor  operated 
to  prevent  time  from  being  a  bar  to  the  alleged  right  and 
claim  of  the  plaintiff. 

In  case  the  Court  should  be  of  opinion  that  the  plaintiff 
was  not  barred  of  his  title  to  relief  by  time  or  the  effect 
of  the  action,  the  defendant  James  claimed  a  right  of  set** 
off  in  respect  of  the  maiutenance  of  the  plaintiff's  wife. 

The  plaintiff  gave  in  evidence  the  memorandum  of  De- 
cember, 1825. 

The  defendant,  James  Clark,  proved  that  he  had  main- 
tained the  plaintiff^s  wife  during  the  time  mentioned  in 
the  answer.   He  also  proved  the  proceedings  in  the  action. 

The  defendant,  John  Clark,  entered  into  no  evidence. 

Mr.  Sm^kinsan,  and  Mr.  Toller,  for  the  plaintiff. — It  will 
be  said  on  the  other  side,  that  the  action  in  the  Exchequer 
is  a  bar  to  the  present  suit.  First,  taking  the  case  as  against 
John  Clark,  it  is  clear  that  he  cannot  take  advantage  of 
the  noUe  prosequi  entered  against  his  brother.  The  two 
defendants  having  pleaded  severally,  the  nolle  prosequi  as 
to  one  would  be  no  bar  to  further  proceedings  against  the 
other.  The  doctrine  on  this  subject  is  all  comprised  in 
the  note  to  Salmon  v.  Smith  (a) ;  and  the  conclusion  of  the 
kamed  writer  there  is,  that  ''  a  nolle  prosequi  is  a  partial 
forbearance  by  the  plaintiff  to  proceed  any  further  as  to 
some  of  the  defendants,  or  to  part  of  the  suit ;  but  still  he 
is  at  liberty  to  go  on  as  to  the  rest."    If  so,  the  plaintiff 

(a)  1  Wms.  Saund.  207. 
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1841.  may  elect  to  proceed  in  equity  against  Jolin.  [Z%6  Vice" 
Chancellor. — Is  there  any  authority  to  shew  that  a  bill 
may  be  maintained  against  one  of  two  executors?]  CScMof- 
lad  y.  Cely  (a).  [The  Vice'Chancellar.—I  think  the  co- 
executor  in  that  case  must  have  been  out  of  the  juris- 
diction.] 

Taking  the  case  as  against  both  defendants^  the  action 
was  brought  by  the  plaintiff  in  his  own  name^  and  not 
either  as  the  administrator  of  his  wife,  or  against  the  de- 
fendants as  executors  of  the  testatrix.  Even,  therefore,  if 
the  proceedings  in  action  destroyed  the  right  to  sue  on  the 
paper,  the  right  to  sue  in  this  Court  for  the  legacy  would 
remain,  unless  barred  by  the  statute  (&).  But  nothing  has 
occurred  to  bar  the  plaintiff's  right.  The  memorandum  of 
the  25th  December,  1825,  amounted  to  a  promise  by  the 
executors  to  pay  the  legacy ;  and  a  promise  by  executors  to 
pay  a  legacy  is  an  admission  of  assets:  Boihe  v.  Crang}t(m{c)i 
Curtis  v.  Blow{d).  The  claim  of  set-off  to  the  legacy, 
raised  by  the  defendant  James,  is  nugatory,  because  there 
was  a  gift  over  of  the  legacy  in  case  the  wife  died  under 
twenty-one. 

Mr.  Swanaton,  and  Mr.  Keene,  for  the  defendant,  James 
Clark. — ^The  sum  of  £46  was  recovered  in  the  action  as 
the  result  of  the  whole  demand ;  how,  then,  can  the  same 
demand  be  the  subject  either  of  another  action  or  a  suit  in 
equity?  If  the  argument  on  the  other  side  is  correct,  a 
party  who  proceeds  erroneously  at  law  has  an  advantage. 
That  cannot  be  so.  K,  by  any  error  of  his  own,  this  plain- 
tiff did  not  recover  the  full  amount  due  to  him,  he  must 
take  the  consequence  of  his  wrong  mode  of  proceeding: 
he  can  have  no  equity,  by  reason  of  his  improvidence  in 
going  to  law.  The  £46  were  paid  on  an  allegation  that 
he  other  demands  were  paid.     Suppose  he  had  gone  on 

(a)  Pre.  Cha.83.  (c)  Cro.  Jac.  612. 

(b)  Z&i  WUl.  4, c.  27.  (d)2B.&  Ad.  426. 
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to  verdict  and  judgment ;  this  Court  would  not  allow  him  1841. 
to  raise  the  question  so  brought  into  a  court  of  law  and 
disposed  of,  [7%^  Vice-Chancellor. — There  are  cases  in 
which  parol  evidence  is  receivable  as  to  what  was  in  ques- 
tion in  an  action.  As  in  assumpsit,  where  the  judgment  is 
conclusive,  but  does  not  shew  to  what  it  relates,  evidence 
may  be  given  as  to  the  subject  of  dispute.]  We  submit, 
that  the  judgment  passed  for  the  particulars  of  demand. 
Of  what  use  are  the  particulars  of  demand,  unless  they 
satisfy  the  Court  on  what  it  was  that  judgment  passed  ? 
The  plaintiff  converted  his  equitable  demand  into  a  legal 
one.  By  his  particulars  of  demand  he  claimed,  instead  of 
his  legacy,  a  sum  due  upon  a  ''  memorandum  of  debt.''  The 
money  paid  into  Court  was  paid  in  on  every  count.  The 
plaintiff,  therefore,  having  received  that  money,  is  estopped 
from  any  further  proceedings :  Skarrati  v.  Vauffhan  (a). 

Whatever  be  the  effect  of  the  action,  it  is  submitted  that 
the  admissions  of  John  will  not  deprive  James  of  the  be- 
nefit of  the  Statute  of  Limitations,  and  that  he  is  within 
the  clause  as  to  executors  contained  in  the  stat.  9  Geo.  4, 
c.  14,  s.  1.     JVyait  v.  Hodgson  (b) ;  TuUoch  v.  Dunn  (c). 

Mr.  Spence,  and  Mr.  Loumdes,  for  the  defendant  John 
Clark. — To  make  this  defendant  answerable  by  reason  of 
his  letter  of  the  22nd  July,  1839,  would  be  to  convert 
that  letter  from  its  proper  purpose  to  a  purpose  not  in- 
tended by  the  writer.  At  all  events,  in  order  to  give  it 
the  effect  contended  for  on  the  other  side,  the  acknow- 
ledgment which  it  contains  must  have  been  made  to  the 
person  entitled  to  receive  the  money :  Whippy  v.  Hillary  {d). 
Now,  the  plaintiff  was  not  the  party  legally  entitled  to  re- 
ceive the  money,  inasmuch  as  he  had  not  at  that  time 
administered  to  his  wife.     Besides,  the  correspondence 

(a)  2  Taunt  266.  (c)  Ry.  &  Mood.  416. 

(6)  8  Bing.  309.  (<^)  3  B.  &  Adol.  399. 

VOL.  I.  M  N.  C.  C. 
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1841.  altogether  is  too  vagae  to  be  relied  npon  as  amountiiig  to 
any  admiasion  of  liability  to  pay  the  legacy.  Ever  nnce 
1825^  the  demand  has  been  treated  as  merely  penomal. 
It  was  comprehended  in  the  action,  and  the  equitable  re- 
medy for  the  legacy  is,  therefore,  barred.  If  the  plaintiff's 
demand  in  the  action  did  not  consist  of  the  legacy  and  in- 
terest, as  well  as  other  matters,  there  would  haye  been  no 
•balance  due  from  James  to  the  plaintiff. 

Mr.  Simpki$i8on,  in  reply. — It  has  been  said  on  the  part 
of  the  defendant,  James  Clark,  that  he  is  protected  by  the 
first  section  of  Lord  Tenterden's  Act.  That  act,  however, 
does  not  apply  to  legacies,  but  only  to  actions  of  debt  and 
on  the  case.  The  bar  in  this  case,  if  any,  would  be  under 
the  stat.  3  &  4  Will.  4,  c.  27 ;  but  here  there  is  a  plain 
acknowledgment  by  John  Clark,  not  only  of  principal, 
but  of  the  interest  due  on  the  legacy.  His  acknowledg- 
ment, therefore,  is  clearly  within  the  40th  and  42nd  sec- 
tions of  that  statute.  Then,  what  is  the  effect  of  that  ac- 
knowledgment ?  John  is  the  "  agent ''  of  James,  within 
the  meaning  of  the  statute ;  and,  therefore,  the  acknow- 
ledgment is  the  act  of  James  as  well  as  of  John.  But, 
independently  of  that  argument,  the  acknowledgment  of 
John  binds  the  estate  of  the  testatrix,  over  which  he,  John, 
has  an  unlimited  authority.  One  executor  represents  the 
whole  estate.  It  is  said,  however,  on  the  part  of  John, 
that  his  acknowledgment  was  not  given  to  the  person 
entitled  to  receive  it,  because  the  plaintiff  had  not  taken 
out  letters  of  administration  to  his  wife.  But  he  has  since 
done  so ;  and,  therefore,  the  letters  have  relation  back  to 
the  death  of  the  wife.  Then  it  has  been  argued,  that  that 
correspondence,  taken  altogether,  is  not  sufficiently  precise 
to  amoimt  to  an  acknowledgment  of  the  legacy  being 
payable,  reference  being  made  to  accounts  and  demands  of 
a  general  nature.  If  that  were  so,  which  is  clearly  not  the 
case  here,  parol  evidence  would  be  admissible  to  shew  to 
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what  items  in  the  account  the  acknowledgment  referred:         1841. 
Leckmere  v.  Fletcher  (a) ;  Bird  v.  Gammon  {b) ;  Cheslyn  v. 
Dolby  {c). 

On  a  subsequent  day  the  case  was,  at  the  suggestion  of 
the  Court,  re-argued  by  one  counsel  on  each  side. 

Mr.  Swanstan. — First,  the  admission  of  assets,  or  any 
other  act,  by  one  of  two  executors,  will  not  prejudice  the 
testator's  estate:  Chcrjg^e  y.Kelland  {d),  Baldwin  v.  Church  {e), 
Elwell  T.  Quneh  (/).  In  Lepard  v.  Vernon  (g),  this  Court 
held  that  the  assignment  of  part  of  the  assets  and  judg- 
ment confessed  by  one  executor,  did  not  avail  against  the 
dissent  of  the  others.  This  Court  does  not  allow  even 
a  sole  executor  absolute  power  of  charging  the  estate,  as 
for  instance,  by  admission  :  Putnam  v.  Bates  (A).  [The 
Vtce-Chancellor, — Did  this  Court  hold  that  the  admission 
did  not  charge  the  personal  estate  ?]  That  was  not  the 
question. 

Admitting,  however,  for  the  sake  of  argument,  that  the 
defendants  originally  admitted  assets,  the  parties  in  1826 
meet  tc^ether,  and  the  defendants  acknowledge  in  writ- 
ing that  the  plaintiff  is  entitled  to  receive  a  certain  amount 
of  principal  and  interest.  They  gave  that  acknowledg- 
ment personally.  [The  Vtce-Chancellor, — What  was  the 
consideration  for  it  ?]  The  retainer.  An  action  could  be 
maintained  upon  it.  In  Hart  v.  Minors  (i),  a  legacy  was 
given  to  an  individual.  The  executor  had  the  money  to 
pay  it.  He  did  not  pay  it,  but  acknowledged  he  was  in- 
debted to  that  individual ;  and  upon  that  acknowledgment 
an  action  was  brought  and  judgment  obtained.  The  con- 
sideration was  the  legacy.     That  case  did  not  involve,  as 

{a)  1  Cromp.  &  M.  623.  («)  10  Mod.  323. 

(6)  3  New  Caaeg,  883;  5  Scott,  (/)  1  Stra.  20. 

213.  (J)  2  Ves.  &  B.  51. 

(e)  4  Y.  &  C.  238.  (k)  3  Rum.  188. 

(<0  1  RoD.  Abr.  929,  Executors,  (i)  2  Cromp.  &  M.  700. 
(A.)p1. 1. 

m2 
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1841.  this  does^  an  additional  acconnt.  Here^  if  the  husband 
had  died  in  the  wife's  lifetime,  the  wife's  right  would  have 
been  gone,  and  it  would  have  been  a  chose  in  action  of 
the  husband  recoverable  at  law  by  his  representatives : 
Roper  V.  Holland  (a). 

Again,  if  the  benefit  of  the  Statute  of  Limitations  is  not 
ousted  by  the  correspondence,  here  there  is  a  patent  un- 
certainty in  the  words  '^  accounts ''  and  ''  claims,''  which 
cannot  be  explained  by  parol  evidence.  In  Hodges  v.  Horse^ 
fall  {b),  the  agreement  referred  to  a  particular  plan,  and 
parol  evidence  was  admitted  to  identify  the  plan.  But  the 
Courts  will  allow  such  parol  evidence  only  for  the  purpose  of 
connecting  one  document  with  another  that  is  certain.  If 
there  are  two  accounts  or  matters,  and  it  is  uncertain  to 
which  the  acknowledgment  refers,  parol  evidence  is  not 
admissible  to  explain  the  uncertainty :  that  is  clear  from 
the  observations  of  LUtledale,  J.,  and  Parke,  J.,  in  Shorts 
rede  Y.  Cheek  {c).  If  an  acknowledgment  does  not  state 
with  certainty  what  it  is  that  is  acknowledged,  parol  evi- 
dence cannot  be  given  of  it.  How  does  the  Court  know 
that  the  acknowledgment  did  not  refer  to  all  the  particu- 
lars ?  Parol  evidence  may  be  given  of  the  amount  of  a 
debt,  but  not  to  explain  what  accounts,  claims,  and  de- 
mands are  referred  to.  Besides,  the  acknowledgment 
must  be  given  to  the  party  entitled  to  sue.  Here,  when 
the  acknowledgment  was  given,  the  plainti£f  was  not  enti- 
tled to  sue,  not  having  taken  out  administration  to  his 
wife. 

Mr.  Simpkinson,  in  reply  to  Mr.  Stoanston,  observed 
that  the  rule  as  to  parol  evidence  being  inadmissible  to 
explain  which  of  two  accounts  was  intended,  did  not  ex- 
tend to  the  case  of  one  demand  consisting  of  several  items. 
On  the  principal  question,  he  contended  that  it  would  be 
monstrous  to  hold,  that  a  document  signed  by  two  persons 

(a)  3  Ad  &  Ell.  99.      (6)  1  Russ.  &  M.  116.      (c)  1  Ad.&  £11.  60. 
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in  the  character  of  executors,  admitting  in  the  character  1841. 

of  execators  £150  for  principal  and  £50  for  interest  due  Holland 

on  a  legacy,  was  an  annihilation  of  the  claim  of  the  legatee  ^* 
against  the  estate  of  the  testatrix. 

The  Vice-chancellor. — The  bill  in  this  cause,  filed 
on  the  25th  April,  1840,  by  Mr.  George  Holland,  as  the 
administrator  of  his  deceased  wife^  formerly  Susanna  Clark, 
seeks  the  recovery  of  the  principal  and  interest  of  a  legacy 
of  £150  bequeathed  to  her  by  the  will  of  her  grandmo- 
ther, Sarah  Clark,  who  died  in  the  year  1811.  The  execu- 
tors appointed  by  this  will  were  her  sons,  James  Clark  and 
John  Clark,  the  defendants,  who  were  also  the  residuary 
legatees.  They  proved  the  will  in  the  same  year,  1811. 
The  legatee  Susanna  Clark  was  then  a  minor  and  unmar- 
ried. She  attained  majority  (when  her  legacy  vested) 
previously  to  her  marriage  with  the  plaintifi^,  which  took 
place  before  the  year  1825.  The  plaintiff  has  produced, 
and  proved  in  the  cause,  a  paper  of  the  following  tenor : — 

"  Hornchurch,  December  25,  1825. 

''  We  separately  and  jointly  acknowledge  we  owe  Mr. 

George  Holland,  of  Stiffbrd,  Essex,  the  sum  of  £150,  being 

a  legacy  left  to  his  wife  by  the  late  Mrs.  Sarah  Clark,  of 

Hornchurch,  Essex,  and  £50  interest  thereon,  to  the  above 

date.  "James  Clark,    |  E^g,„tors." 

"John  Clark,     J 

It  is  not  disputed  that  this  paper  was  signed  by  the  de- 
fendants in  December,  1825,  or  that  it  relates  to  the 
legacy  in  question.  The  legatee  died  in  the  year  1835; 
and  in  or  after  September,  1839,  the  plaintiff,  who  appears 
to  have  had  various  dealings  with  the  defendants,  com- 
menced an  action  of  debt  against  them  jointly,  in  which 
certain  proceedings  were  had.  I  shall  presently  advert  to 
these  more  particularly.  In  this  action,  which  was  sub- 
stantially terminated  in  May,  1840,  the  plaintiff  did  not 
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1842.  ^^6  ^  administrator  of  his  wife,  In  fact,  he  did  not  sus- 
tain that  character  until  some  time  after  the  action  had 
been  commenced. 

By  their  answers,  the  defendant  John  Clark  does  not, 
and  the  defendant  James  Clark  does,  admit  assets.  The 
admission  of  assets  by  the  latter  in  his  answer  is  in  effect 
thus : — that  the  two  defendants  possessed  all  the  testatrix's 
personal  estate  not  specifically  bequeathed,  which  came  to 
their  knowledge,  and  that  it  was  sufficient  to  answer  and 
satisfy  all  her  just  debts  and  funeral  and  testamentary  ex- 
penses, and  the  legacies  bequeathed  by  her  will. 

The  defendants,  I  think,  must  be  taken  to  claim  by  their 
answers,  the  benefit  of  the  stat.  3  &  4  Will.  4t,  c.  27 ;  but 
they  also  contend  that  the  effect  of  the  paper  of  1825,  ac- 
cepted as  it  was,  though  not  signed,  by  the  plaintiff,  was 
to  give  him  an  action  at  law,  and  to  oonyert  the  demand 
for  the  legacy  into  a  mere  debt,  so  as  to  exempt  them  firom 
being  sued  here ;  and  that  the  proceedings  at  law,  includ- 
ing the  payment  by  James  Clark  into  Court  in  the  action, 
and  the  acceptance  by  the  plaintiff  of  a  sum  of  JE46, 
amount  to  a  conclusive  bar  against  him,  if  he  could  other- 
wise have  sued  in  equity.  The  question  has  also  been  ar- 
gued, whether  the  paper  of  1825  ought  to  be  treated  as  an 
admission  of  assets  by  the  defendants.  It  is  clear,  that 
the  document  of  1825  precludes  the  defendants  firom  all 
benefit  under  the  40th  section  of  the  Statute  of  William 
the  Fourth.  With  regard  to  the  question  of  admission  of  as- 
sets, it  was  my  impression  during  the  argument,  that  the 
paper  did  not  amount  to  such  an  admission.  Subsequent 
consideration  of  the  case,  and  of  the  authorities  to  which  I 
have  referred,  has  not  confirmed,  nor  has  wholly  removed, 
that  impression.  Not  having  a  clear  opinion  upon  the 
point,  and  not  thinking  it  necessary  now  to  decide,  nor 
being  sure  that  it  will  be  necessary  to  decide,  the  question, 
I  shall  reserve  it.  I  feel  confirmed  in  the  opinion,  that 
the  paper,  whether  to  be  taken  as  an  admission  of  assets  or 
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nat,  did  not  give  the  plaintiff  a  right  of  action;  that^  unless  1842. 
equiyalent  to  an  admission  of  assets,  it  did  not  create  a 
pexBonal  demand  against  the  defendants  enforceable  here ; 
and  that  it  had  not  the  effect  of  barring  or  prejudicing  the 
right  of  the  plaintiff's  wife  in  the  legacy,  or  his  title  in 
right  of  his  wife,  as  a  legatee. 

The  paper  is  not  a  deed,  a  bill  of  exchlange,  or  a  pro« 
missory  note.  It  does  not  express  or  shew  any  considera- 
tion, whether  of  forbearance  or  otherwise,  and  is  not  by 
the  plaintiff  suggested  to  have  been  given  upon  any  other 
consideration  than  the  fact,  if  existing,  of  the  possession 
or  sufficiency  of  assets.  The  cases  of  Deeks  v.  Strutt  (a), 
and  Jones  v.  Tcmner  {b),  are,  I  think,  also  strongly  against 
the  legal  effect  which  the  paper  is  contended  to  h^ive ;  nor 
are  the  decisions  in  Gregory  v.  Harman  {c),  and  Hart  v.  Mp- 
mor9{d),  (decisions  which  I  do  not  question),  at  variance,  as  I 
view  them,  with  any  opinion  that  I  have  formed  in  the  pre- 
sent cause.  They  stand  on  grounds  which  do  not  exist 
here.  Upon  these  points,  I  have  thought  it  right,  besides  the 
authorities  that  I  have  mentioned,  to  look  at  the  cases  of 
The  Corporation  of  Clergymen* 8  Sons  v.  Swainson  {e),  Reech 
V.  Kennegal  (/),  Rogers  v.  Soutten  (g),  Bothe  v.  Crampton  (A), 
Dams  V.  Reyner,  as  reported  in  Levinz  (t).  Goring  v.  Gor* 
ing  {J)j  Rann  v.  Hughes  {k),  Childs  v.  Monins  (/),  and  Bract- 
ley  v.  Heath  {m). 

With  respect  to  the  action  between  the  parties,  the 
plaintiff's  bill  of  particulars  in  it  included,  besides  certain 
other  items,  amounting  altogether  to  139/.  8^.  dd.,  the 
following : — "  25th  December,  1825.    To  memorandum  of 


(a)  5  T.  R.  690.  (A)  Cro.  Jac.  612. 

(6)  7B.&C.M2;  1  M.&R.420.  (t)  2  Lev.  3. 

(c)  1  M.  &  P.  209.  0)  Yelv.  10. 

(d)2C.&  M.  700.  (k)  7  T.  R.  350,  n. 

(e)  1  Vcf.  sen.  75.  (/)  2  Brod.  &  Bing.  460;  5  B. 

if)  Id.  123.  Moore,  282. 

ig)  2  Keen.  598.  (m)  3  Sim.  543. 
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1842.        debt,  £200.     Interest  to  Christmas,  1839,  190/.  0*.  6ld. 
Subsequent  interest '*  These  are  debits  against  the  de- 
fendant, to  whom,  however,  the  bill  of  particulars  allows  a 
credit  thus : — "  Deduct  James  and  John  Clark^s  account, 
112/.  lis,  lid" — John  Clark  pleaded,  that  the  defendants 
were  never  indebted — the  Statute  of  Limitations,  and  a 
set-off.     James  Clark  separately  pleaded  pleas  of  the  same 
nature,  and  also  payment,  except  as  to  a  sum  of  d£46,  which 
he  brought  into  Court.     The  plaintiff,  in  May,  1810,  ac- 
cepted the  jS46  in  satisfaction,  as  to  James  Clark,  of  the 
causes  of  action,  in  respect  of  which  it  was  paid  into  Court, 
and  took  the  money  out  of  Court  accordingly ;   and,  in 
what  I  believe  is  the  usual  form,  the  action  was  abandoned 
against  James  Clark.     No  further  step  appears  to  have 
been  taken  at  law.     The  defendants  contend,  that,  having 
regard  to  the  bill  of  particulars,  the  demand  for  the  legtucj 
and  interest  must  necessarily  be  considered  as  satisfied  or 
extinguished  by  means  of  these  legal  proceedings,  and  the 
acceptance  of  the  £46.     If,  indeed,  it  appeared  that  the 
legacy  and  interest  were  included  in  an  account,  upon  the 
result  of  which  the  £46  was  the  balance  due,  that  might 
be  the  consequence.    This  state  of  things,  however,  though 
possible,  is  not  manifest;  and  notwithstanding  that  the 
difference  between  139/.  8^.  9d,  and  112/.  lis.  lid.  is  less 
than  £46,  and  that  there  are  such  items  in  the  bill  of 
particulars  as  I  have  mentioned,  I  cannot  conceive  that 
upon  any  legal  or  equitable  principles  there  is  an  estoppel 
against  the  plaintiff,  so  as  to  bar  him,  whether  in  truth  the 
balance  of  £46  was  or  was  not  due,  without  reference  to 
the  demand  now  in  question,  or  to  the  paper  of  1825; 
especially,  as  that  paper  did  not,  in  my  opinion,  as  I  have 
said,  confer  any  right  of  action ;  and  as,  independently  of 
that  paper,  an  action  was  not  maintainable  for  the  legacy, 
even  had  the  plaintiff  sued  at  law  as  his  wife's  administra- 
tor, which  he  did  not  do.    But  there  is  enough,  I  think,  to 
render  it  proper  to  direct  an  enquiry,  which  may  producein- 
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fonnation  as  to  the  account  upon  which^  and  the  circum-  1842. 
stances  under  which^  the  sum  of  £46  arose  and  was  paid 
and  received.  Upon  this  part  of  the  case^  I  have  thought 
it  right  to  refer  to  the  learned  note  to  Salmon  v.  Smith  {a), 
mentioned  in  the  ailment,  and  to  Robinson's  case  (b), 
Seddon  v.  T\Uop  (c),  Stafford  v.  Ckark  (d),  Bowden  v.  Home  {e), 
Eastmure  v  Laws  {f),  and  Lord  Bagot  y. Williams  (g). 

The  only  remaining  question  is^  whether  sect.  42  of 
the  Stat.  3  &  4  Will.  4,  c.  27,  applies  against  the  plain- 
tiff^ which  turns  on  the  effect  to  be  given  to  the  correspon- 
dence of  1839^  between  John  Clark  and  the  plaintiff,  and 
his  solicitor,  Mr.  Wadeson.  It  is  asserted  on  one  hand, 
and  denied  on  the  other,  that  the  letters  of  John  Clark, 
forming  part  of  this  correspondence,  are  acknowledgments 
by  him  within  that  section.  The  defendants  allege  various 
objections  against  considering  them  in  this  light.  It  will 
be  sufficient  to  notice  two  of  these  objections.  It  appears 
to  me,  first,  that  though  the  case  of  Whippy  v.  Hillary  (A), 
and  that  of  Boutledge  v.  Ramsay  (i),  were  decided  upon  a 
different  statute,  expressed  in  different  language,  the  prin- 
ciple of  them  applies  to  this  case.  John  Clark  did  not 
write  these  letters  with  any  view  or  notion  of  making  or 
ihewing  himself  liable  to  any  demand  of  the  plaintiff.  He 
lefers  in  them  to  James  Clark,  as  the  person  who  ought  to 
pij  the  demand,  and  expresses  his  readiness  to  assist  the 
phintiff  in  compelling  James  Clark  to  do  so.  Nor  is  the 
answer  of  John  Clark  on  this  point  immaterial.  The  plain- 
tiff has  read  in  evidence  from  it  the  following  passage: — 
'*  That,  on  or  about  the  13th  day  of  June — "  [His  Honour 

(a)  \  Wms.  Saund.  207.  (/)  5  Bing.  N.  C.  444;  7  Scott, 

(6)  5  Rep.  32  b,  last  ed.,  Vol.  461. 

3,  p.  96.  (9)  ^  Barn.  &  Cress.  235. 

(c)  6  T.  R.  607.  (h)  3  B.  &  Adol.  399 ;  5  C.  & 

(d)  2  Bing.  377.  P.  209. 
W  7  Bing.  716.  (»)  8  Ad.  &  El.  221 ;  3  Nev.  & 

P.  319. 
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1842.  here  read  the  passage  contained  between  inverted  commas, 
see  anUy  pp.  154, 155, 156.]  I  cannot  therefore  hold  these 
letters  to  have  the  effect  which  the  plaintiff  wishes  to  ascribe 
to  them.  Again,  if  these  supposed  acknowledgments  were 
free  from  every  objection,  except  as  to  the  person  to  whom 
they  were  given,  I  should  very  much  doubt  their  suffi- 
ciency. Mr.  Holland  did  not  become  his  wife's  adminis- 
trator until  after  the  date  of  the  last  of  the  letters.  If  a 
suit  by  him  for  the  legacy  commenced  after  her  death  had 
been  then  brought  to  a  hearing,  it  would,  I  conceive,  have 
fS&iled.  He  might  never  have  become  her  administrator; 
nor  is  it  impossible  that  debts  incurred  by  her,  before  her 
marriage,  may  be  unpaid,  which  her  assets  in  the  hands  of 
her  administrators  may,  according  to  the  law  admitted  in 
Forbes  v.  Ptdpps  (a),  be  liable  to  discharge.  I  am  not, 
therefore,  prepared  to  say  that  he  was  in  July,  1889,  a 
person  entitled  within  the  meaning  of  the  42nd  section; 
the  6th  section  not,  in  my  opinion,  removing  the  difficulty. 
On  the  whole,  I  must  consider  the  plaintiff  precluded  in 
any  event  from  interest  beyond  six  years  before  the  c(mi- 
mencement  of  this  suit,  and  the  decree  must,  in  substance 
be,  to — 


Refer  it  to  the  Master  to  enquire  and  state  whether  the  sum  of  £41 
in  the  pleadings  mentioned,  or  any  and  what  part  thereof  arose  or  wis 
due  upon  an  account  in  which  the  plaintiff  had  credit  for  any  and  w^ 
sum  or  sums  of  money  in  respect  of  the  legacy  of  £150  in  the  pleadiogi 
mentioned,  and  interest  thereon,  or  in  respect  of  either  of  them ;  and 
whether  the  said  legacy  of  £150,  or  any  and  what  part  thereof,  and 
whether  the  interest,  if  any,  which  accrued  due  thereon,  or  <m  any  and 
what  part  thereof,  since  the  25th  of  April,  1834,  or  any  and  what  part  of 
such  interest  have  or  has  been  ever,  and  when,  and  by  what  means^  and 
in  what  manner,  paid,  satisfied,  or  discharged  by  set-off  or  othenriK ;  and 
whether  anjrthing  and  what  is  now  due  for  principal,  and  whether  any- 
thing, and  what,  is  due  for  interest  in  respect  of  the  said  l^acy.  And  in 
nuiking  the  said  enquiries,  the  Master  is  not  to  consider  the  proceedings 
at  law  in  the  pleadings  mentioned,  or  the  payment  and  receipt  of  die 

(a)  1  Eden,  502. 
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£46  in  the  pleadings  mentioned,  as  matter  of  estoppel  or  conclusive  evi-  1842. 

dence.  And  in  enquiring  whether  anything  and  what  is  due  for  interest, 
the  Master  is  to  consider  £4  per  cent,  per  annum  as  the  rate  of  interest, 
hat  is  not  to  calculate  or  allow,  and  the  Court  declares  the  plaintiff  not  en- 
tided  in  this  suit  to  recover,  interest  in  respect  of  any  time  more  than  six 
years  before  the  filing  of  the  bill  in  this  cause.  And  the  Master  is  to  be 
at  liberty  to  state  any  circumstances  specially.  And  let  the  Master  have 
the  usual  powers.  And  reserve  the  question,  whether,  in  the  event  of  any 
thing  being  found  due  to  the  plainti^  the  paper  of  the  25th  of  December, 
1S25,  ought  to  be  considered  as  an  admission  of  assets ;  and  whether 
there  ought  to  be  any  account  of  the  personal  estate  of  the  testatrix,  Sarah 
Clark;  and  reserve  further  directions  and  costs,  with  liberty  to  apply. 


1841. 
Wentworh  v.  Tubb.  Dec.  17M, 

1  HE  bill  was  filed  by  the  plaintiff  as  administrator  and  in  the  case  of 
creditor  of  Charles  Henry  Tubb,  a  lunatic,  against  the  pS^Jt^iJ!^' 
heir-at-law  of  the  lunatic,  who  was  also  a  lunatic,  and  his  natic,  thelaw 

raises  a  con- 

committee,  praying  payment  out  of  a  certain  real  estate  tract  by  impU- 
which  had  descended  from  the  deceased  to  the  defendant,  partofthelona- 
the  heir-at-law,  there  being  no  personal  assets.  tt^'^ont^ 

The  claim  of  the  plaintiff  was  founded  on  a  report  made  «»<*  necessa- 
by  the  Master  in  the  lunacy  of  the  deceased,  by  which,  pavable  as  a 
after  stating  that  he  had  been  attended  by  the  solicitors  of  r^/or^peraonal 
all  parties,  he  found,  amongst  other  things,  that  the  de-  J^Jt**^^^ 
ceased  had  been  maintained  and  provided  with  necessaries,  ministration  of 

thoflfi  assets 

as  clothing,  washing,  &c.,  at  the  sole  expense  of  the  plain- 
tiff, fix)m  1832  to  1835,  when  the  commission  of  lunacy- 
issued,  and  from  that  period  to  the  death  of  the  lunatic  in 
1837 ;  and  the  Master  found,  upon  debiting  the  plaintiff 
for  several  sums  received,  there  was  due  to  him,  on  account 
of  such  maintenance  and  necessaries,  the  sum  of  i£360. 

The  cause  now  came  on  for  hearing.  The  plaintiff  gave 
in  evidence  the  proceedings  in  the  lunacy,  including  the 
order  confirming  the  Master^s  report,  but  he  adduced  no 
other  evidence. 
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1841. 


Wentworth 

V. 
.  TUBB. 


Mr.  Parry,  and  Mr.  Russell,  for  the  plaintiff. — It  is  a  ge- 
neral rule  of  English  law^  that  certain  persons,  who  would 
otherwise  be  under  a  disability  to  contract,  may  contract 
in  cases  of  necessity;  and  the  rule  extends  to  lunatics  as 
well  as  infants:  Manby  v.  Scott  (a).  In  modem  times, 
courts  of  law  have  expressly  acted  upon  this  principle: 
Baxter  v.  Earl  of  Portsmouth  (i),  Browne  v.  Joddrell  (c), 
Clarke  v.  Williams  (rf).  Therefore,  if  courts  of  law  in  the 
case  of  necessaries  supplied  to  a  lunatic,  would  give  relief 
to  the  creditor  in  the  lifetime  of  the  lunatic,  there  is  no 
sound  reason  why  a  court  of  equity  should  not  give  relief 
against  his  assets  after  his  decease.  The  case  of  Carter  v. 
Beard  (e)  will  probably  be  cited  on  the  other  side,  but 
there  the  necessaries  were  considered  to  have  been  sup- 
plied by  the  bounty  of  the  stepfather. 


Mr.  Simpkinson,  and  Mr.  Dixon,  for  the  defendant. — 
The  principle  on  which  the  courts  of  law  have  proceeded 
in  cases  of  this  nature,  is,  that  a  man  shall  not  be  allowed 
to  stultify  himself  by  pleading  his  own  lunacy:  Stroud  y. 
Marshall  (/).  That  principle  does  not  apply  when  the 
lunatic  is  dead.  Besides,  in  the  cases  cited,  the  creditor 
had  no  notice  of  the  lunacy.  The  only  express  authority 
in  favour  of  the  plaintiff  is  the  dictum  of  Mr.  Justice  Bay- 
ley  in  Baxter  v.  Earl  of  Portsmouth,  but  that  is  opposed 
to  the  decision  in  Carter  v.  Beard,  which  was  evidently 
determined  on  the  ground  that  a  lunatic  could  not  legaUy 


•  (a)  1  Sid.  112. 

(b)  7  D.  &  R.  614;  5  B.  &  C.170. 

(c)  3  C.  &  P.  30;  Mood.  &  M. 
105. 

(cT)  Not  yet  reported.  In  Dane 
V.  Lady  Kirkwall,  8  C.  &  P.  679, 
it  was  ruled,  that,  to  constitute  a 
defence  to  an  action  for  use  and 
occupation  of  a  house  taken  hy 
the    defendant    under   a    written 


agreement,  at  a  stipulated  sum  per 
annum,  it  was  not  enough  to  shew 
that  the  defendant  was  a  lunatic^ 
and  that  the  house  was  unnecessary 
for  her,  hut  that  it  must  be  shewn 
that  the  plaintiff  knew  of  this,  and 
took  advantage  of  the  defendant*! 
situation. 

(e)  10  Sim.  7. 

(0  Cro.  Eliz.  398. 
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contract.     If  it  were  not  so,  why  was  reference  made  in         1841. 
the  judgment  to  the  stat.  3  &  4  JViU.  4,  c.  104  {a)  ?    This    ^^^jii^TH 
is  not  a  bill  to  enforce  any  equitable  right  acquired  in  the  *^* 

lunacy^  but  a  bill  on  behalf  of  the  plaintiff,  and  all  other 
creditors  of  the  lunatic,  to  obtain  payment  of  his  and  their 
just  debts.  If  such  a  bill  be  sustainable,  what  class  of 
persons  will  be  let  in  as  legal  creditors  of  the  lunatic  ? 

The  Vice-Chancellor. — The  question  raised  by  the 
plaintiff  in  this  suit  is,  whether  he  had  a  just  debt  due  to 
him  from  the  deceased  lunatic  at  the  time  of  his  death. 
If  I  were  now  satisfied,  that  there  could  not  have  been 
upon  the  case  stated  by  the  bill,  or  was  not,  such  a  debt, 
it  would  be  right  to  dismiss  the  bill.  If  I  am  not  satisfied 
of  the  non-existence  of  such  a  debt,  it  will  be  right  in  one 
view  to  make  a  decree  for  the  plaintiff,  and  all  other  credi- 
tors ;  and  in  another  view,  to  direct  an  enquiry,  whether 
the  plaintiff  had  any,  and  if  any,  what  debt  due  to  him 
from  the  lunatic  at  the  time  of  his  death.  The  debt  claimed 
by  the  bill  is  for  the  maintenance  of  the  lunatic  during 
the  period  when  the  lunacy  subsisted ;  but  not  under  the 
authority  of  any  Court  or  jurisdiction ;  nor,  upon  any  con- 
tract, de  facto,  with  the  lunatic,  made  either  before  or 
after  the  lunacy.  The  debt,  if  it  is  one,  became  due  from 
the  lunatic  by  operation  of  law ;  or,  in  other  words,  upon 
a  contract  raised  by  implication  of  law.  If  I  were  satisfied 
that  there  could  be  no  such  contract — that  there  could  be 
no  liability  so  raised,  it  would  be  my  duty  to  dismiss  the 
bill ;  but  I  am  not  so  satisfied.  It  may  be  that  the  plain- 
tiff, at  his  own  expense,  supplied  the  limatic  with  neces- 
saries, and  supported  him  decently  and  fitly  with  reference 
to  his  station  in  society  and  the  exigencies  of  his  situation, 
and  that  the  plaintiff  did  so,  not  from  bounty — ^not  from 
charity — ^not  without  the  expectation  or  intention  of  being 

(a)  See  3  Jurist,  532. 
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1841.        repaid,  nor  upon  the  contract  or  credit  of  any  third  person; 
WiNTwoRTH    ^^^  supposing  the  case  to  be  in  that  position,  I  am  not 
«•  prepared  to  say  that  the  law  would  not  raise  a  contract 

between  the  lunatic  and  the  plaintiff,  without  and  inde- 
pendently of  any  contract  de  facto.  The  authorities  which 
have  been  cited  seem  in  favour  of  that  view.  The  case  of 
an  infant  is  analogous.  The  inconvenience  which  would 
ensue,  if  necessaries  could  not  be  supplied  to  a  person  in 
this  situation,  except  gratuitously,  as  fSear  as  he  and  his 
estate  are  concerned,  would  be  great.  The  consequence 
might  be,  that,  notwithstanding  the  possession  of  large 
estates,  such  a  person  might  be  left  to  casual  charity — 
thrown  upon  the  parish,  or  exposed  to  starvation.  I  am 
not  prepared  to  say  that  such  is  the  state  of  the  law,  and, 
as  at  present  advised,  I  think  that  it  is  not  so.  It  is  how- 
ever, possible,  that  the  maintenance  in  this  case  may  have 
been  afforded  from  bounty — ^from  charity,  and  without 
any  notion  or  expectation  of  being  repaid ;  and  such  may 
have  been  the  circumstances  of  the  suit  before  7%«  Fice- 
CkanceUor  of  England — that  of  Carter  v.  Beard,  where  the 
question  arose  between  the  stepfather  and  the  estate  of 
the  stepson.  That  state  of  things  would  create  no  con- 
tract. Again,  the  lunatic  may  have  been  maintained  with 
a  view  to  compensation ;  but  upon  the  credit  of  a  third 
person.  Then,  it  would  not  be  the  contract  of  the  Itmatic; 
it  would  be  that  of  the  third  party.  But  the  ai^nment 
on  the  part  of  the  defendant  goes  to  the  extent,  that  the 
party  so  contracting  would  have  no  remedy  against  the 
lunatic  or  his  estate,  without  a  distinct  contract  by  him. 
If  that  were  so,  it  would,  I  think,  lead,  as  I  have  said,  to 
most  mischievous  results.  The  defendant  may  be  able  to 
shew,  that  there  was  no  debt  in  this  case,  but  I  cannot  at 
present  assume  it. 

The  evidence  on  the  part  of  the  plaintiff  is  not  satis- 
factory; there  being  no  evidence  but  the  proceedings  in 
the  lunacy.   I  am,  therefore,  not  at  present  certain,  taking 
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Ae  plaintiff's  view  of  the  law  to  be  correct,  that  there  is  a         1841. 

debt,  and  I  cannot  make  at  present  a  common  creditor's  w^;;;;^™ 
decree,  but  shall  direct  an  enquiry  as  to  the  existence  of  «* 

the  debt  claimed  by  the  plaintiff. 


Arthur  Helsham  and  Andrew  German,  Plaintiffs;  and     Nov.  18M. 
Edward  Langlet  and  Duncan  Dunbar,  Defendants. 

1  HE  bill  in  this  case  stated,  that,  in  April,  1838,  the  de-  On  t  bin  for 
fendant,  Edward  Langley,  being  seised  in  fee  simple  of  fonSn^ofm' 
land  situate  near  the  East  India  Road,  in  the  county  of  ««|;eemeiit,  by 

'  ''         which  A.,  as 

Middlesex,  was  desirous  of  letting  out  the  same  on  a  agent  for  B., 
building  lease;  and,  in  the  month  of  April,  he  called  upon  let  to  c.  a  piece 
and  applied  to  Mr.  John  Beasley,  who  had  been  previously  termof^ea™,* 
employed  by  him  as  his  agent  in  letting  certain  houses  in  *t*  yearly  rent; 

^  iv  appearing 

Castle  Street,  Poplar,  and  in  collecting  the  rents  of  his  from  the  evi- 

houses  there,  and  stated  he  was  the  owner  of  a  piece  of  intended  to  let 

land  in  the  East  India  Road,  near  his  said  houses,  which  ^®  ^^^  ^^l^ 

he  was  desirous  of  letting;    and  Edward  Langley  and  houses  of  a  par- 
ticular clasSy 
J(din  Beasley  thereupon  went  to  view  the  piece  of  land ;  and  that  if  he 

and^  after  a  conversation  as  to  the  particulars  relating  ^^  ^^^^  ^^ 
thereto,  and  the  terms  of  letting  the  same,  Edward  Lang-  fg^  "^*fk- 
le^  desired  John  Beasley  to  put  up  a  board  on  the  said  ground,  which 
land,  with  a  notice  referring  to  him,  and  he  authorized  he  had  told  him 
and  empowered  the  said  John  Beasley  to  let  the  said  ^^^^^as 
piece  of  land  accordingly.    That  the  said  John  Beasley  *S^^^^|T 
caused  to  be  set  up  on  the  said  piece  of  land  a  board  the  agreement 
with  an  inscription,  stating  that  the  land  was  to  be  let,  ^j  reference  to 
and  referring  persons  desirous  of  taking  the  same  to  John  ™^^jj^t  to 
Beasley.     That  the  plaintiff  applied  to  John  Beasley,  and,  build,  it  was  not 

under  the  cir- 

after  some  negotiation,  he,  on  behalf  of  the  defendant,  cumstances 

Edward  Langley,  agreed  to  demise  to  the  plaintiffs,  as  mentu^^t 

tenants  in  common,  the  premises.     That  the  contract  was,  ^^^JUjccrw for 

on  the  16th  of  April,  1838,  reduced  into  writing,  and  one  a  spwdfic  per- 

formanoe  was 

copy  of  such  contract  was  on  that  day  signed  by  the  plain-  reftued. 
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1841.        tiffs ;  and  another  copy  thereof  was  on  that  day  signed  by 
Helsham      ^l^ohn  Beasley,  who  was  duly  authorized  to  sign  the  same 
on  behalf,  and  as  the  agent  of,  the  defendant,  Edward 
Langley,  and  which  w^  in  the  words  and  figures,  or  to  the 
purport  and  effect  following,  (that  is  to  say), — 


V. 

Lakolbt. 


€€ 


16th  AprU,  1838. 
John  Beasley,  agent  for  Edward  Langley,  and  on  his 
behalf,  doth  hereby  promise  to  let  to  Arthur  Helsham,  of 
Whitechapel,  and  Andrew  Grerman,  of  Mile  End,  as  tenants 
in  common,  all  that  piece  of  land  on  the  north  side  of  the 
East  India  Road,  Poplar,  in  the  county  of  Middlesex,  of 
an  angular  shape,  as  bounded  by  land-marks  on  the  north 
side,  about  200  feet  frontage,  to  hold  to  the  said  Andrew 
German  and  Arthur  Helsham  for  the  term  of  31  years, 
from  Midsummer  next,  at  the  yearly  rent  of  JE15,  with  a 
covenant  of  renewal  for  the  further  term  of  31  years  at  the 
like  yearly  rent  of  £15 ;  a  lease  to  be  granted  to  the  said 
Edward  Langley  on  the  aforesaid  terms  and  agreements.'' 

That  John  Beasley  immediately  wrote  and  sent  to  the 
defendant,  Edward  Langley,  a  letter  dated  the  17ih 
April,  1838,  communicating  to  him  the  fact  of  his  having 
entered  into  the  said  agreement  with  the  plaintiffs ;  bat 
that  the  defendant,  disregarding  the  agreement,  and  with- 
out any  communication  whatever  with  the  plaintiffs  or  the 
said  John  Beasley  on  the  subject,  wrongfully  entered  into 
an  agreement  with  the  defendant,  Duncan  Dunbar,  for  a 
like  lease  to  him  of  the  same  piece  of  land,  by  an  agree- 
ment dated  the  28th  April,  1838. 

The  bill  alleged  various  acts,  to  shew  that  Beasley  was 
the  recognised  agent  of  the  defendant  Langley,  and  that 
the  defendant,  Duncan  Dunbar,  knew  of  the  agreement 
entered  into  by  Beasley  with  the  plaintiffs. 

The  bill  prayed  a  specific  performance  of  the  contract, 
and  that  the  defendant,  Edward  Langley,  might  be  decreed 
to  execute  a  lease  according  to  the  terms  of  it.    The  bill 
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also  prayed  for  an  injunction  to  restrain  Langley  from 
entering  into  any  agreement  to  let  or  sell  the  premises^ 
except  subject  to  the  agreement  with  the  plaintiffs,  and 
from  executing  any  demise  or  conveyance  of  the  same; 
and  to  restrain  the  defendant,  Dunbar,  from  accepting 
any  lease,  demise,  or  conveyance  of  the  premises. 

The  defendant,  Langley,  by  his  answer,  denied  the  au- 
thority of  Beasley  to  enter,  as  agent  for  him,  into  the 
agreement  with  the  plaintiffs. 

The  defendant,  Dunbar,  by  his  answer,  relied  on  the 
agreement  entered  into  by  him  with  the  defendant,  Lang- 
ky. 

The  plaintiffs  examined,  among  other  witnesses,  John 
Beasley,  who  proved  that  he  had  been  employed  as  agent 
by  Langley  to  collect  his  rents,  and  let  houses  belonging 
to  him,  for  six  months  prior  to  March,  1838.  That,  in 
March,  1838,  he  accompanied  the  defendant,  Langley,  at 
his  request,  to  look  at  the  piece  of  ground  in  question, 
and  that,  on  that  occasion,  the  defendant,  Langley,  in- 
quired what  rent  the  witness  thought  the  ground  was 
worth;  on  which  the  witness  asked  what  term  the  de- 
fendant proposed  to  grant,  and,  on  being  told  thirty-one 
years,  the  witness  observed,  that  such  term  would  be  too 
short  to  induce  persons  to  build  a  good  class  of  houses, 
and  inquired  whether  the  defendant  would  be  disposed  to 
insert  a  covenant  for  renewal,  at  the  expiration  of  the 
fhirty-one  years ;  to  which  the  defendant  replied,  that  he 
would  let  the  witness  know  more  about  that  another  time, 
but  that  he  most  probably  would  not  object  to  renew. 
This  witness  then  proved,  that  the  defendant,  Langley, 
gave  him  directions  to  have  a  pole  with  a  board  erected 
on  the  piece  of  ground,  announcing  it  to  be  let,  and  re- 
ferring to  the  witness  for  particulars;  and  desired  the  wit- 
ness to  let  it  for  him  as  soon  as  he  could,  and  to  let  it  for 
£16  a  year,  if  he  could  get  it.  This  witness  further  stated, 
that  a  few  days  afterwards  the  defendant,  Edward  Lang- 

VOL.  I.  N  N.  C.  C. 
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1841.  ley,  called  on  him,  and  inquired  if  he  had  kt  the  ground ; 
and  that,  on  the  witness  telling  him  that  he  had  not,  but 
that  two  persons  had  made  inquiry  about  it,  the  defend- 
ant desired  the  witness  to  let  the  land  as  soon  as  he  coold, 
and  if  he  could  not  get  £16  to  take  less,  and  to  let  it  on 
the  best  terms  he  could  make.  The  witness  then  depoaed, 
that,  in  pursuance  of  the  authority  whidi  was  given  to  him 
by  the  defendant,  Langlqr,  he  entered  into  the  agreement 
with  the  plaintiffs.  That  the  agreement  was  drawn  np  by 
the  plaintiff,  Andrew  Gterman,  and,  as  the  witness  could 
not  write,  it  was  signed  for  him  by  his  daughter,  Ange- 
lina Beasley,  who  frequently  assisted  him  in  his  business, 
and  particularly  in  any  writing  he  had  occasion  for* 

The  daughter  of  the  last  witness  corroborated  to  some 
extent  the  evidence  of  her  father.  She  also  proved  the 
agreement  of  the  16th  April,  1838,  and  stated  that  the 
name  of  her  father  was  not  actually  written  by  him,  but 
was  written  by  her,  whilst  he  had  hold  of  the  top  of  the 
pen. 

There  was  some  evidence  also  on  the  part  of  the  plain- 
tiffs to  shew  that  the  defendant,  Langley,  had  at  times 
expressed  his  desire  to  perform  the  agreement  with  the 
plaintiffs,  but  that  he  had  been  persuaded  by  his  friends 
to  enter  into  the  agreement  with  the  defendant  Dunbar. 

Mr.  SwamtOH,  and  Mr.  Anderdan,  for  the  plaintiffs,  con- 
tended, that  the  evidence  distinctly  proved  that  Beasley 
was  authorised,  as  the  agent  of  Langley,  to  enter  into  the 
agreement  with  the  plaintiffs,  and  that  Dunbar  was  aware 
of  the  agreement  with  the  plaintiffs  prior  to  the  time  when 
the  agreement  between  Langley  and  himself  was  entered 
into. 

Mr.  Tead,  and  Mr.  Dickifuon,  for  the  defendant,  Langley. 
Mr.  fValker,  for  the  defendant,  Dunbar. 


V. 
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The  Vicb-Chancelor,  without  hearing  the  counsel  for  1841. 
the  defendants. — Supposing  the  authority  to  Beasley  to  h^lsbax 
enter  into  the  agreement  with  the  plaintiffs  to  be  clearly 
provedy  it  does  not  follow  that  it  is  such  an  agreement  as 
a  court  of  equity  will  decree  to  be  specifically  performed. 
The  agreement  appears  to  have  been  signed  by  an  illi- 
terate person,  as  agent  for  the  defendant,  Langley,  and  to 
have  been  drawn  by  one  of  the  plaintiffs.  In  the  very  first 
conversation  which  takes  place  between  the  principal  and 
the  agent  on  the  subject  of  the  letting  of  the  ground,  the 
agent  states  to  the  principal  that  if  so  short  a  term  as 
thirty-one  years,  the  time  for  which  the  principal  proposed 
to  let  the  ground,  was  only  granted,  houses  of  a  good  class 
could  not  be  built.  It  is  clear  from  the  evidence  of  Beasley 
the  agents  and,  indeed,  from  all  the  other  evidence,  that 
the  ground  was  intended  for  building  on.  Notwithstand- 
ing this,  the  agreement  does  not  contain  a  single  stipula- 
tion with  regard  to  building,  nor  any  covenant  to  build ; 
nor,  in  fact,  any  other  covenant  whatever.  It  is  unneces- 
sary therefore  to  decide  the  question  of  authority  or  no 
authority.  It  is  clear,  that  if  the  authority  were  ever  so 
well  established,  yet,  according  to  the  decisions  of  this 
Court,  a  decree  ought  not  to  be  made  for  a  specific  per- 
formance. The  defendant,  Langley,  appears  to  have  brought 
this  suit  on  himself  by  his  conduct ;  he  cannot,  therefore, 
have  any  costs.  The  defendant,  Dunbar,  will  have  his 
costs. 

The  bill  was  dismissed  without  costs,  as  to  the  defend- 
ant, Langley,  but  with  costs  to  the  defendant,  Dunbar. 
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^     "^    ^  Storer  V,  Great  Western  Railway  Company. 

Dec.  2nd, 

To  obtain  a  writ  Mr.  BAZALGETTE  moved,  under  the  9th  of  the  Orders 

un^^^  9th^  ^^  August^  1841^  for  a  writ  of  sequestration  against  two 

of  the  OrdCTs  defendants  of  the  names  of  Gibbs  and  Gore  :  the  sheriff 

ofAiigiiBt,I841,  ^                                                                                           ' 

the  affidavit  having  returned  non  est  inventus  as  to  each  of  the  defend- 

rnnst  state  that  .          . 

the  person  su.  ants  to  an  attachment  against  them  for  not  answering  the 

wnt  of  attach-  ^^^^*     ^  ^^^  affidavit  on  which  this  motion  was  made,  it 

mentvOTiiybe-  ^^  stated,  that,  at  the  time  of  ordering  the  attachment, 

lieved  that  the  '           '                                                   ^ 

defendant  was  the  deponent  verily  believed  that  the  defendants  were  re- 

M  the  connty,  .  ,.              •>«••  1 11 

not  resident  m  Siding  m  Middlesex. 

the  county  into 

which  (he  writ  The  Vice-Chancellor  was  of  Opinion  that  the  affida- 

was  issued* 

vit  was  insufficient,  the  language  of  the  9th  Order  bmg 
in  the  county,*'  and  not  ^*  resident  in  the  county/' 

Motion  refused. 


€( 


Dec.  9ih . 

On  return  non        Mr.  Bozalgette^  having  failed  in  his  former  motion,  this 

rwriT^ttech-  ^*y  moved  for  a  serjeant-at-arms, 

m^t,  the  Court  Ordered. 

will  order  a  serjeant-at-arms. 
1842. 

^ — V — '  Haigh  V,  Dixon. 

Jan.  \6th.       "A  JT 

To  support  a  IVLB.  COLLYER,  for  the  plaintiff,  moved,  under  the 
Sc*24th"!Jf  tibe  24th  of  the  Orders  of  August,  1841,  for  leave  to  enter  a 
^^'l*^  J?,^?r    memorandum  of  service  of  a  copy  of  the  bill  on  one  of  the 

gust,  1841,  for  ^"^ 

leave  to  enter  a  defendants,  pursuant  to  the  23rd  of  the  same  orders.    The 

ofserriceofa  affidavit  stated  that  the  deponent  had  served  the  defend- 

{rETnec^iry**  ant  with  a  copy  of  the  bill,  omitting  to  state  that  he  had 

to  shew  the  na-  personally  served  him. 

ture  of  the  suit,   ^  " 

and  the  mode 

The  Vice-Chancellor. — ^To  support  a  motion  of  this 
nature,  it  is  necessary  to  shew  at  least  two  things — the 
nature  of  the  suit,  and  the  mode  of  service. 

Motion  postponed. 


U] 
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1842. 

Goodwin  v.  Bell.  March  Zrd, 


PON  a  motion  made  by  Mr.  Lovat  similar  to  that  in  To  rapport  a 

the  foregoing  case.  The  Vtce-Chancellor  held,  as  he  has  held  the  24th  of  the 

in  other  cases,  that  some  evidence  should  be  given  that  mt^^s^^"*" 

the  defendant,  on  whom  the  copy  of  the  bill  was  served,  "P™*  evidence 

^^  ahonld  be  given 

was  not  an  infant;  but  that  an  affidavit  as  to  information  that  the  party 
and  belief  on  that  subject  was  sufficient.  copy  of  the  bill 

was  not  an  in- 
fant 


Lloyd  v.  Lloyd.  "^^^  2^*^ 

1  HE  bill  was  filed  by  creditors  for  the  administration  of  in  a  suit  for 

adminifltering 

the  estate  of  a  testator,  who  by  his  will,  after  charging  his  the  real  estate 
real  estates  with  certain  annuities,  and  subject  thereto  de-  the'devisees  of 
vising  the  same  in  strict  settlement,  gave  power  to  his  ^e  w*l  e«tatc, 
trostees  to  sell  such  real  estates,  and  apply  the  proceeds  of  power  of  sale 
the^sale  in  satisfying  such  part  of  his  debts  as  his  personal  tees  by  the  will 
ertate  might  be  insufficient  to  pay.  SS^TC 

The  trustees  having  only  a  power  to  sell,  and  not  an  ^^  persons 

,  against  whom 

estate  in  the  lands,  the  annuitants  and  other  persons  in-  "  no  direct  re- 

terested  in  the  real  estate  had  been  made  parties  to  the  Jithin'^ST^   ' 

suit  (fl),  and  they  had  been  served  with  copies  of  the  bill  J^^^  *^ 

instead  of  writs  of  subpcena,  pursuant  to  the  23rd  of  the  the  Orders  of 

Angost,  1841. 

Orders  of  August,  1841. 

Mr.  Amphktt  now  moved,  under  the  24th  of  those 
Orders,  for  leave  to  enter  a  memorandum  of  service  of 
such  copies.  He  observed  that  these  were  parties  against 
whom  "  no  direct  relief  was  sought  by  the  bill,  inasmuch 
as  the  power  of  sale  was  paramount  to  their  estate ;  and 
that  the  only  reason  for  making  them  parties  was,  that 


(a)  Turner  v.  Hyde,  5  Jurist,  1129. 
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1842.  they  might  have  an  opportunity  of  seeing  that  the  personal 
assets  were  properly  administered — an  object  which  could 
be  attained  as  well  by  service  of  a  copy  of  the  bill  as  by  a 
suipcma. 

The  Vice-chancellor. — ^There  will  be  great  difficulty, 
in  some  cases,  in  saying  to  what  parties  the  28rd  Order 
applies.  The  present  case,  however,  seems  to  oome  witiiin 
it,  and  I  will  therefore  make  the  order. 

The  evidence  consisted  of  an  affidavit  by  the  town 
solicitor,  that  he  had,  on  a  certain  day,  sent  by  post  to 
the  solicitor  in  the  country  three  true  copies  of  the  biU, 
with  directions  to  have  them  served  upon  the  defend.- 
ants,  who  all  lived  in  North  Wales ;  and  an  affidavit  by 
the  clerk  of  the  country  solicitor,  to  prove  that  the  same 
were  received  by  post  on  the  following  day,  and  were 
personally  served  on  the  defendants. 

The  Registrar  objected,  that  the  copies  served  ought  to 
have  been  office  copies,  and  that  it  had  been  so  decided 
by  the  Master  of  the  Rolls.  But  7%e  Vice-ChanceUor  said, 
that  it  was  not  so  required  by  the  Orders,  and  that  the 
above  affidavits  appeared  to  him  to  be  sufficient. 
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1842. 
BUBBIDGS  V.  Bow.  /afi.l8M,26M. 

JDY  an  indenture  of  settlement,  bearing  date  the  16tli  Byawttiement, 

November,  1825,  and  made  between  Alderman  Winchester  thTmanijigeof 

and  Sarah  his  daughter,  of  the  first  part,  William  How,  ^iii^ter^f w * 

the  younger,  of  the  second  part,  and  Skinner  Bow  and  tnuts  wen  de. 

,  i».i        i«"»         A  •*•        j-iA  •  clapcd  of  two 

Thomas  Bn^s,  of  the  third  part,  reatmg  that  a  mamage  sererai  sums  of 
was  intended  to  be  had  between  the  said  William  Bow  ff^^'y^^S 
and  Sarah  Winchester,  and  that,  on  the  treaty  for  the  ^^^/^* 
same.  Alderman  Winchester  had  agreed  to  execute,  and  and  the  other 
had  since  executed,  to  the  said  Skinner  Bow  and  Thomas  of  A.,  and  each 
Briggs,  a  bond  for  securing  to  them,  in  case  the  marriage  ][btetott!c  tros- 
should  take  eflFect,  payment  of  the  sum  of  £5000  within  tecaoftheacttte- 

•^   "^  ^  ment  within  six 

six  calendar  months  next  after  his  Alderman  Winchester's  months  after 

•  I*  /•'■•i»i  •  J    ^e  death  of  the 

decease,  with  mterest  from  the  tune  of  the  mamage;  and  settlor;  and,  as 
reciting  that  William  Bow  had  agreed,  in  case  the  marriage  ^Jj^^J!!'* 
should  take  effect,  to  secure  to  the  said  Skinner  Bow  and  ment  of  the  lat- 

_-,  _.  .  -    .  ,     .    .  .  ter  sum,  A.  as- 

Thomas  Bnggs,  theur  executors,  admmistrators  or  assigns,  si^^ned  to  the 
payment  of  a  sum  of  JE5000  within  six  calendar  months  policies  of  as-*^ 
next  after  the  decease  of  him  the  said  William  Bow,  and  JJ^;^^ 
to  assign  the  several  policies  of  insurance  thereinafter  men-  on  his  own  life, 

to  the  yalne  of 
the  principal 
money  comprised  in  his  covenant.  The  trusts  declared  of  the  former  sum  were  for  B.  for  life, 
fbr  lier  separate  use,  and  after  her  death  for  A.  for  life,  and  after  the  death  of  both,  and  in 
de&olt  of  children  of  the  marriage,  for  the  benefit  of  B.'s  estate.  The  trusts  of  the  latter  sum 
were  for  B.  for  life,  and  after  her  death,  failing  children  of  the  marriage,  for  the  ezecntors, 
adminialratorB,  and  assigns  of  A.  After  the  marriage  A.  became  bankrupt,  haying  np  to  that 
time  paid  the  premiums  on  the  policies  of  assurance.  Under  his  bankruptcy  the  trustees  prored 
far  tlie  yahie  of  his  covenant,  amd  invested  the  dividend  received  under  that  proof  in  the  por- 
diaae  of  ;^431  consols.  At  the  same  time  W.  purchased  of  A.'8  assignees  all  A.'s  interest  in 
the  aettlement,  and  took  from  them  an  assignment  of  that  interest.  A.  afterwards  died :  where- 
vpon  the  trustees  received  the  produce  St  the  policies,  and  invested  it  in  j^5992  Consols. 
Intimately,  W.  became  bankrupt,  and  died : — Held,  that,  notwithstanding  that  the  interest  of 
W.  m  the  trait  funds  did  not  arise  from  the  settlement,  but  by  purchase  and  assignment  from 
A.*s  assignees,  the  assignees  of  W.  could  take  no  interest  in  the  ;^5992  stock,  without  first 
ntifliyiog  the  trustees  of  the  settlement  what  was  due  to  them  in  respect  of  W.'s  bond  for  ;^5000. 
And  quaere,  whether,  notwithstanding  the  assignment  to  W.  of  A.'s  interest  under  the  settle- 
ment, A.'s  assignees  had  not  a  right  to  recall  tlie  dividend  which  produced  the  j^431  Consols  ? 

Feme  covert,  out  of  her  separate  income,  pays  the  premiums  on  certain  policies  of  assurance, 
which,  by  a  sc^ement  made  previously  to  her  marriage,  were  assigned  as  a  collateral  security 
far  a  provision  settled  upon  her  under  that  instrument  by  the  covenant  of  her  husband  :— 
Heid,  that,  upon  the  money  secured  by  the  policies  becoming  payable,  she  was  entitled  to  a  lien 
OB  the  policy  fund  for  the  amount  of  the  premiums  so  paid. 

The  voluntaij  payment  of  premiums  on  a  policy  of  assurance  confers  on  the  payer  no  in- 
terest in  the  poficy. 
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tioned^  and  the  monies  thereby  secured^  or  to  accrue  there- 
on^ upon  the  trusts  thereinafter  expressed:  it  was  wit- 
nessed and  declared^  that^  in  case  the  said  sum  of  JSSOOO, 
so  secured  by  the  said  bond  of  the  said  Alderman  Win- 
chester^ should  become  payable^  then  the  said  trustees^  or 
the  sunrivors  or  survivor  of  them^  or  the  executors,  ad- 
ministrators^ or  assigns  of  such  survivor^  should  lay  out 
and  invest  the  same  in  their  or  his  names  or  name^  in  or  upon 
real  or  Grovemment  securities^  and  stand  possessed  thereof, 
and  of  the  interest  in  the  mean  time  growing  due  thereon, 
upon  trusfc,  after  the  solemnization  of  the  said  intended 
marriage,  to  permit,  authorize,  and  empower  the  said  Sarah 
Winchester,  and  her  assigns,  during  her  life,  to  receive 
and  take  the  yearly  dividends,  interest,  and  annual  pro- 
ceeds thereof,  to  and  for  her  and  their  own  use,  and  not 
subject  to  the  control,  debts,  or  engagements  of  the  said 
William  Row;  and  after  her  decease,  upon  trust,  to  permit 
and  authorize  the  said  William  Bow,  and  his  assigns,  to 
receive  the  dividends  and  interest  of  the  said  fund  during 
his  life;  and  after  the  decease  of  the  survivor  of  them,  the 
said  Sarah  Winchester  and  William  Bow,  upon  certain 
trusts,  for  the  benefit  of  the  children  (if  any)  of  the  mar- 
riage, and  in  default  of  children  for  the  executors  or  next 
of  kin  (according  to  circumstances)  of  Sarah  Winchester. 
And  by  the  same  indenture,  William  Bow,  for  himself,  his 
heirs,  executors,  and  administrators,  covenanted  with  the 
said  trustees,  their  heirs,  executors,  and  administrators, 
that,  in  case  the  said  intended  marriage  should  take  effect, 
his  heirs,  executors,  or  administrators,  would,  within  the 
space  of  six  calendar  months  after  his  decease,  pay  or 
cause  to  be  paid  to  the  said  trustees,  or  the  survivor  of 
them^  or  the  executors  or  administrators  of  such  survivor, 
the  sum  of  £5000  sterling,  upon  the  trusts  thereinafter 
expressed  and  declared  concerning  the  same;  and  after 
reciting  that  William  Bow  had  effected  two  policies  of 
assurance  on  his  life  for  £3000  and  £2000,  and  describ- 


CASES   IN   CHANCERY.  l85 

ing  those  policies ;  and  reciting  that  it  had  been  agreed^ 
that  those  policies^  and  all  bonuses  and  accumulations 
thereon^  should  be  assigned  to  the  said  trustees  as  a  fund 
or  security  in  aid  of  the  covenant  thereinbefore  contained 
for  payment  of  the  said  sum  of  £5000  thereby  covenanted 
to  be  paid^  and  all  and  every  other  sum  or  sums  which 
they  the  said  trustees^  or  the  survivor  of  them^  might  pay 
to  keep  the  same  policies  on  foot^  as  thereinafter  men- 
tioned: it  was  thereby  further  witnessed^  thatj  in  pursuance 
rf  the  said  agreement^  and  in  consideration  of  the  said  in- 
tended marriage^  the  said  William  Bow  did  bargain^  sell^ 
assign^  transfer^  and  set  over  unto  the  said  trustees^  their 
executors,  and  administrators,  the  said  two  several  instru- 
ments  or  policies  of  insurance  thereinbefore  mentioned, 
and  the  said  two  sums  of  £3000  and  £2000  thereby 
secured,  and  all  bonuses  or  accumulations  in  respect  there- 
of, to  have,  hold,  receive,  take,  and  enjoy  the  same,  nnto 
the  said  trustees,  their  executors  and  administrators,  in 
trust,  in  case  the  said  intended  marriage  should  take 
effect,  as  soon  as  conveniently  could  be  after  the  decease 
of  the  said  William  Bow,  to  call  in  and  receive  the  said 
several  sums  of  £3000  and  £2000,  and  every  other  sum  of 
money  payable  by  virtue  of  the  same  policies  of  insurance, 
and  out  of  the  monies  so  to  be  received,  to  pay,  satisfy,  and 
retain  the  said  sum  of  £5000  thereinbefore  covenanted  to 
be  paid  by  the  said  William  Bow,  or  so  much  thereof  as 
should  not  have  been  previously  paid  by  his  heirs,  execu- 
tors, or  administrators,  pursuant  to  the  same  covenant; 
and  also  should  invest  the  said  sum  of  £5000,  and  such 
further  or  other  sums,  in  the  names  of  the  trustees  in  the 
parliamentary  stocks  or  public  funds,  or  at  interest  upon 
Gk>Temment  or  real  securities,  and  stand  possessed  of  and 
interested  therein  upon  the  following  trusts,  that  is  to 
say,  upon  trust  to  permit  or  authorize  and  empower  the 
said  Sarah  Winchester,  and  her  assigns,  during  her  life, 
to  receive  and  take  the  interest,  dividends,  and  annual  pro- 
duce of  the  said  sum  of  £5000,  and  all  and  every  other 
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1842.  stim  or  sums  that  should  or  might  be  receiyed  under  or 
by  virtue  of  the  said  two  policies  of  insuraiioe^  and  of  the 
stocksj  fimda^  or  securities,  in  or  upon  which  the  same 
should  be  invested^  in  the  same  manner  as  was  therein- 
before declared  respecting  the  dividends  and  annual  pro* 
duce  of  the  said  sum  of  £5000  secured  to  be  payable  on 
the  decease  of  the  said  Alderman  Winchester;  and  after 
the  decease  of  the  said  Sarah  Wincl|ester,  upon  certain 
trusts  for  the  benefit  of  the  children  of  the  marriage ;  and 
in  defieiult  of  children,  in  trust  for  the  said  W.  Aow,  his 
executors,  administrators,  and  assigns. 

The  settlement  contained  a  covenant  on  the  part  of 
Row  to  keep  the  policies  on  foot;  and  it  was  providedi 
that  in  case  Bow  should  at  any  time  thereafter  neglect  or 
refuse  to  pay  the  annual  premiums,  it  should  be  lawful 
for,  but  not  compulsory  upon  the  trustees,  at  the  request 
in  writing  of  Bow  and  his  wife,  to  pay  the  annual  pre- 
miums out  of  the  interest  of  the  £5000,  payable  on  the 
decease  of  Alderman  Winchester,  or  to  mortgage,  chaiga, 
or  sell  the  policies,  and  stand  possessed  of  the  produee 
upon  the  same  trusts  as  were  declared  of  the  £6000 
thereby  secured. 

The  marriage  took  effect  soon  after  the  date,  of  the 
settlement. 

On  the  9th  of  October,  1828,  a  commission  of  bankrupt 
issued  against  W.  Bow,  when,  in  pursuance  of  an  carder 
obtained  on  the  petition  of  the  trustees,  the  covenant  of 
Bow  to  pay  the  £5000  was  valued  at  £1625,  and  the  tros- 
tees  proved  for  the  same  accordingly.  Dividends  were  after* 
wards  received  on  this  proof,  which  were  invested  in  the  pur* 
chase  of  431/.  19s.  9d.  Consols,  in  the  names  of  the 

Bow  paid  the  premiums  due  on  the  policies  of 
until  his  bankruptcy.  For  some  years  after  that  period 
they  were  paid  by  Alderman  Winchester,  who  retained 
the  amount  out  of  the  interest  payable  from  him  to  bis 
daughter  on  the  £5000  bond,  and  ultimately  tiiey  were 
paid  by  the  daughter  herself. 
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By  an  indenture  of  aasignnient^  bearing  date  the  5th 
January^  1833,  and  made  between  the  assignees  of  Bow,  of 
the  one  part,  and  Alderman  Winohester,  of  the  other  part, 
reciting  the  before-mentioned  facts,  and  that  Alderman 
Winchester  had  contracted  with  the  said  assignees  for  the 
abaolnte  sale  to  him  of  all  the  said  bankrupt's  interest,  rever- 
non,  and  expectancy  of  and  in  the  said  sums  of  £5000 
and  £5000  under  and  by  virtue  of  the  said  indenture  of 
settlement,  and  all  benefit  and  advantage  thereof,  at  the 
price  of  £100 :  it  was  witnessed,  that  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  sum  of  £100 
&c.,the  said  assignees  bargained,  sold,  assigned,  transferred, 
and  set  over,  to  the  said  Alderman  Winchester,  his  execu- 
tors, administrators,  and  assigns,  aU  the  reversion,  interest, 
and  expectancy  of  the  said  bankrupt  of  and  in  the  interest 
of  the  first  mentioned  sum  of  £5000,  so  secured  by  the 
bond  of  the  said  Henry  Winchester,  as  therein  was  men- 
tioned, and  which  the  said  William  Row  would  have 
been  entitled  to  receive  during  his  natural  life,  in  the 
event  of  his  surviving  Sarah  his  wife;  and  also  of  and  in 
the%aid  secondly  mentioned  siun  of  £5000  so  secured  to 
be  paid  to  the  trustees  under  the  said  therein  recited 
indenture  by  the  heirs,  executors,  and  administrators  of 
the  said  bankrupt  within  six  calendar  months  next  after 
his  decease,  by  virtue  of  the  said  settlement,  and  which 
had  been  so  valued,  and  on  which  the  said  dividend  had 
been  so  received  and  invested  as  therein  mentioned;  and 
all  his  right,  titie,  and  interest  of  and  to  the  same,^  and 
every  part  thereof,  and  all  accumulations  thereon;  to  have, 
hold,  receive,  and  take  the  said  reversion,  interest,  and 
expectancy  of  and  in  the  said  several  sums  of  money  and 
premises  thereinbefore  assigned  or  intended  so  to  be,  unto 
the  said  Winchester,  his  executors,  administrators,  and 
assigns,  to  and  for  his  and  their  own  use  and  benefit,  and 
as  and  f<Mr  his  and  their  own  proper  monies  and  effects,  in 
as  full,  amplej  and  beneficial  a  manner  as  he  the  said  Wil- 
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liam  BoW;  his  executors^  administrators^  or  assigns^  by 
virtue  of  the  said  indenture  of  settlement,  might  have 
held  the  same  in  case  he  had  not  become  a  bankrupt. 

Shortly  after  the  execution  of  this  assignment^  namely^ 
in  March,  1832,  William  Bow  died,  leaving  no  issue.  His 
widow  in  the  following  month  married  John  Burridge,  and 
soon  afterwards  went  with  her  husband  to  the  East  Indies. 
No  settlement  was  made  upon  this  marriage. 

Upon  the  death  of  William  Row,  the  trustees.  Skinner 
Bow  and  Thomas  Briggs,  received  the  two  sums  of  £S000 
and  j£2000  secured  by  the  policies  of  assurance,  and  also 
a  further  sum  of  £279  as  a  bonus  thereon,  and  they,  with 
the  privity  of  Alderman  Winchester,  invested  these  sums 
in  the  purchase  of  a  sum  of  5992/.  17«.  4</.,  £3  per  cent. 
Consohdated  Bank  Annuities,  in  their  the  trustees'  joint 
names. 

The  dividends  on  this  last-mentioned  stock,  and  also  on 
the  43 H.  193.  9d.  Consols,  were  regularly  paid  by  Briggs, 
the  acting  trustee  under  Bow's  marriage  settlement,  to  Mr. 
and  Mrs.  Burridge  until  the  year  1835,  from  which  time 
the  dividends  were  allowed  to  accumulate.  * 

On  the  17th  February,  1838,  a  fiat  in  bankruptcy  issued 
against  Alderman  Winchester,  under  which  he  was  declared 
a  bankrupt.  In  the  following  month  Alderman  Winches- 
ter died;  and  in  July  Mr.  and  Mrs.  Burridge  returned 
from  India  and  claimed  to  have  a  transfer  to  them  of  the 
5992/.  173.  4d.  stock,  and  the  payment  of  the  dividends 
remaining  in  the  hands  of  Bri^s.  This  was  refused  on 
the  ground  that  Briggs,  who  was  solicitor  under  the  fiat 
against  Winchester,  and  also  Winchester's  private  solicitor, 
had  received  notice  from  Winchester's  assignees  not  to 
make  such  transfer  or  payment. 

The  present  bill  was  filed  by  Mr.  and  Mrs.  Burridge 
against  the  trustees  of  Row's  marriage  settlement  and  the 
assignees  of  Winchester,  charging  that  the  assignees  claim- 
ed the  produce  of  the  policies  on  the  ground  that  Bow's 
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oovenant  for  payment  of  £5000  had  been  satisfied  by  the 
proof  made  by  the  trustees  a^nst  BoVs  estate  utider  his 
bankraptcy,  and  praying  a  declaration  that  the  plaintiffs 
were  entitled  either  to  an  absolute  interest^  or  an  interest 
fiir  the  life  of  John  Burridge^  in  the  sum  of  431/.  Ids.  9d. 
Consols^  and  also  in  the  sum  of  5992/.  I7s,  4d,  Consols^  the 
produce  of  the  policies^  and  might  be  paid  the  dividends  on 
the  latter  sum  due  since  1835,  and  might  be  repaid  the 
amount  of  premiums  paid  by  Mrs.  Burridge  on  the  policy 
from  the  time  of  BoVs  bankruptcy  until  her  death. 

The  hearing  of  the  cause  having  commenced,  The  Vtce- 
Chancellor  observed,  that  BoVs  assignees  were  not  before 
the  Court ;  and,  although  they  had  executed  an  assign- 
ment to  Winchester  of  the  bankrupt's  interest  in  the  trust 
fimds,  that  might  not  include  every  interest  which  they  as 
sssignees  might  have  in  the  questions  before  the  Court. 
No  further  observation,  however,  was  made  on  that  subject 
in  the  course  of  this  day's  argument. 

Mr.  Simpkinson,  Mr.  RusseU,  and  Mr.  Wetherell,  for  the 
plaintiffs. — ^First,  the  sum  of  431/.  19«.  9J.  represents  the 
corpus  of  the  £5000  which  Row  covenanted  to  pay.  The 
plaintiffs,  therefore,  are  entitled  to  the  dividends  of  that 
sum  for  the  life  of  Mrs.  Burridge. 

Secondly,  the  plaintiffs  have  a  right  to  have  the  sum  of 
5092/.  17 s.  4d.  Consols  applied  by  the  trustees  in  satisfac- 
tion of  the  bond  of  Alderman  Winchester.  It  is  alleged, 
on  the  other  side,  that  Row^s  covenant  being  satisfied  by 
payment  of  the  431/.  19s.  9J.,  the  plaintiffs  have  no  fur- 
ther claim  on  the  policy  fund ;  and,  therefore,  that  the 
whole  of  that  fund  belongs  to  the  parties  who  represent 
Bow's  interest,  that  is  to  say,  the  assignees  of  Winchester. 
But  how  can  Winchester's  assignees  call  on  the  trustees 
of  this  fund  to  pay  it  over  to  them,  without  first  satisfying 
the  trustees  the  amount  of  Winchester's  bond  ?    It  is  true 
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1842.  that  Wincliester  acquired  his  interest  in  the  policy  fnnd 
by  an  act  subsequent  to  the  settlement,  and  not  under  the 
settlement  itself;  but  the  principles  of  Priddy  y.  Ro9e  (a), 
Woodyatt  v.  Gre$ley  (b),  and  Smith  t.  Smith  (c),  will  nerer- 
theless  govern  this  case.  It  is  a  case  of  mutual  credit : 
Jeff8  y.  W6od{d),  Banking y.  Bamard{e),  Carsbiey. Free{f). 
Besides,  the  policies  are  not  made  mere  securities^  but  are 
the  subject  of  the  settlement.  We  say  we  are  entitled  to 
interest  on  the  policy  fund :  but,  whether  we  are  or  nofc| 
we  are  entitled  to  haye  the  produce  applied  in  aatis&ction 
of  the  bond  and  interest,  and  of  the  sums  which  we  have 
paid  for  premiums.  The  personal  coyenant  of  the  husband 
was  only  a  collateral  guarantee  that  the  sum  should  at 
least  be  £5000.  [The  Vice-chancellor.— In  Smith  y.  Smith 
it  was  held,  that  the  trustees  might  retain  the  diyidends 
to  make  good  the  debt.  That  is  different  from  selling  the 
whole  interest.]  The  circumstance  of  the  interest  being 
reyersionary  ought  not  to  make  a  difference. 

Mr.  Rogers,  Mr.  Briggs,  and  Mr.  BourdUlon,  for  the 
trustees. 

Mr.  Cooper,  and  Mr.  Watford,  for  the  assignees  of  Win- 
chester.— ^When  the  policies  were  assigned  to  the  trustees, 
no  notice  was  given  at  the  offices,  and,  therefore,  on  the 
bankruptcy  of  Bow,  the  policies  were  in  his  order  and  dis- 
position. [7%«  Vice-chancellor. — ^You  do  not  make  that 
case  by  your  answer.  Besides,  is  it  certain  that  that  doe- 
trine  applies  to  the  case  of  policy  holders  who  are  partners 
with  the  assurers  (^)  ?]  At  all  events,  on  the  proof  bdng 
made  imder  Bow's  bankruptcy,  the  policy  fimd  was 
withdrawn  from  the  settlement,  and  became  vested  in 

(a)  3  Mer.  80.  (/)  Craig  &  Ph.  64. 

{b)  8  Sim.  180.  (g)  See  Falkemer  y.  Coie,  1  Bn. 

(c)  I  T.  &  C.  338.  C.  C.  125;  WiOUmu  v.  Tkarp,  2 

{d)  2  P.  W.  128.  Sim.  257;  ExparU  CoM^  Mont 

(f)5Madd.  32.  110. 
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Bow's  aasignees^  and  afterwards  in  Winchester.  But  to 
what  extent  was  that  fond  ever  subject  to  the  trusts  of 
the  settlement?  Only  so  far  as  it  was  properly  dealt 
with  by  the  trustees.  No  dealing  with  the  premiums 
by  Alderman  Winchester  or  his  daughter  would  subject 
that  fond  to  the  trusts.  The  trustees,  in  certain  eyents, 
had  a  right  to  pay  the  premiums  or  sell  the  policies;  but 
here  no  authority  for  that  purpose  was  ever  given,  pur- 
suant to  the  terms  of  the  settlement.  Suppose,  then, 
the  policies,  under  such  circumstances,  had  been  sold  to  a 
stranger,  could  it  have  been  contended  that  they  were 
liable  to  the  trusts  of  the  settlement?  If  not,  the  acci- 
dental circumstance  of  their  being  sold  to  Alderman 
Winchester  can  make  no  difference.  In  the  cases  which 
have  been  cited,  the  claims  which  were  set  off  against  each 
other  arose  out  of  the  same  settlement,  which  is  not  the 
ease  here.  Hie  mere  circumstance,  it  is  submitted,  of 
Winchester's  paying  the  premiums  would  entitle  him  to 
the  fund.  Upon  the  bankruptcy  of  Row,  there  were  no 
fonds  to  keep  up  the  premiums,  and  the  trusts  were  at  an 
end.  Subject  to  any  arrangement  between  himself  and 
Ilia  daughter,  it  was  a  dear  and  distinct  purchase  by  Alder- 
man Winchester. 

Thb  Vicb-Chancbllob. — ^From  whatever  motive  Alder- 
man Winchester  paid  these  premiums,  if  they  were  not 
paid  by  means  of  any  contract  with  the  trustees  or  with 
Ifr.  Bunidge  or  his  wife,  the  consequence  of  those  pay- 
ments would  not  be  the  acquisition  of  the  property  in  the 
policies  by  Alderman  Winchester.  Nothing  that  has  been 
stated  to  me  has  had  the  effect  of  persuading  me  thai, 
withoat  any  contract  for  that  purpose,  the  mere  fact  of 
■i^iwg  payments  of  the  premiums,  however  necessary  that 
might  be  for  the  preservation  of  the  property,  would  give 
the  party  making  those  payments  a  title  to  the  property. 
I  am  not  aware  that  there  is  any  authority  or  principle  in 
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support  of  any  such  proposition.  I  most,  therefore,  hold, 
that  Mrs.  Burridge's  life  interest  in  the  policy  fund  exists 
in  her^  not  affected  in  any  way  by  what  lias  been  done, 
except  to  this  extent, — ^that  if  there  be  any  dispute  whether 
or  not  Alderman  Winchester  was  repaid  the  amount  of 
the  premiums  by  means  of  the  detention  of  the  income 
which  he  was  liable  to  pay  to  Mrs.  Burridge,  there  must 
be  an  inquiry  on  that  point.  [It  was  here  stated  at  the 
bar  that  he  was  repaid.]  Then  that  fact  must  appear  on 
the  decree. 

It  then  remains  to  consider  the  title  of  Mrs.  Burridge 
to  compensation,  or  indemnity,  in  respect  of  the  payments 
which  she  has  made,  and  which  her  husband^s  estate  was 
liable  to  make.  It  is,  as  I  understand,  proved  in  the  cause, 
that  Mrs.  Burridge,  out  of  her  income,  or  by  means  of  de- 
ductions out  of  her  income,  has  actually  paid  the  premiums, 
to  a  certain  extent,  on  the  policies  which  his  estate  was 
liable  to  pay.  I  must,  therefore,  declare,  that  the  plain- 
tiff, Mr.  Burridge,  in  right  of  his  wife,  has,  in  respect 
of  the  sums  charged  against  her  for  these  premiums,  a 
lien  upon  Bow's  interest  under  the  settlement,  whether 
it  has  been  assigned  or  not  to  Alderman  Winchester. 
Whether  those  sums  would  carry  interest  may  be  a  ques- 
tion. If  I  were  to  decide  the  question  now,  I  should  decide 
that  these  premiums  bear  simple  interest  at  £4t  per  cent. 
[The  defendants'  counsel  said  they  would  not  press  this 
point]. 

Then  there  is  another  question,  (treating  it  as  unaffected 
by  any  thing  which  has  taken  place  in  Winchester's  bank- 
ruptcy), namely,  the  question  of  set-off.  Haying  regard 
to  the  rights  and  liabilities  of  the  parties  immediately  befive 
the  bankruptcy  of  Winchester,  I  think  there  is  a  right  on 
the  part  of  the  plaintiffs  to  say,  that  the  interest  belonging 
to  Bow's  estate,  which  Mr.  Winchester  had  purchased, 
shall  not  be  taken  from  them  without  making  good  Win- 
chester's obligations ;  although  the  liability  does  not  stand 
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exactly  on  the  same  footing  as  in  the  three  cases  otPriddy  1842. 
V.  Rose^  Woodyatt  v.  Gresley,  and  Smith  v.  Smith,  I  view  the 
policy  fund  as  standing  rightly  in  the  names  of  the  trustees 
now  before  the  Court.  If  Winchester  had  not  become  bank- 
rupt^ and  after  his  death  his  executors  had  applied  to  the 
trustees  for  a  transfer  of  the  policy  fund  and  interest  on 
the  policies^  the  trustees  would  have  had  a  right  to  say^ — 
"  True,  we  owe  you  this,  but  you  owe  us  a  sum  on  your 
bond;  therefore,  let  an  account  be  stated  between  us.'' 
If  that  were  the  state  of  the  rights  of  the  parties  at  that 
time,  the  bankruptcy  of  Winchester  would  make  no  dif- 
ference ;  but,  according  to  the  extensive  meaning  which 
has  been  apphed  by  the  authorities  to  that  expression, 
there  was  a  mutual  credit  between  the  parties.  There 
was  a  right  of  retainer,  set-off,  or  lien, — call  it  what  you 
will, — in  favour  of  the  plaintiffs  against  Winchester's  estate. 
I  am  not,  however,  prepared  to  say  that  I  can  give  effect 
to  that  lien  now ;  but  it  may  be  convenient  that  I  should 
declare  it,  for  then  the  effect  of  it  may  be  obtained  in  Mrs. 
Burridge's  Ufetime;  inasmuch  as  the  assignees  of  Mr. 
Winchester  may  think  fit  to  sell  the  reversionary  interest 
in  the  poUcies ;  and  if  they  take  that  course,  they  must  do 
so  subject  to  that  right  which  I  think  I  am  justified  in  now 
declaring  to  be  in  the  plaintiffs. 

On  a  subsequent  day,  on  the  cause  being  again  men- 
tioned. The  Vxce-Chancellor  repeated  the  doubt  which  he 
had  before  expressed,  as  to  the  effect  of  the  deed  of  assign- 
ment on  the  rights  of  Row's  assignees ;  his  Honour  being 
of  opinion  that  it  was  a  question  whether,  notwithstanding 
that  instrument,  those  assignees  might  not  have  a  right  to 
call  back  the  £431  stock  :  and  he  desired  that  the  point 
should  be  argued  on  a  future  day. 

The  question  was  accordingly  argued;  and,  in  the 
course  of  the  argument,  the  cases  of  Ex  parte  Downes  (a), 

(a)  18  Ves.  290. 
VOL,  I.  O  X.  C.  C. 
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]g42.         Ex  parte  Eggkigton  [a),  and  Ex  parte  Solomon  (b),  were 
cited. 


BURRIDOB 

9. 

Row. 


The  Vice-Chancellob. — I  continue  of  opimon^  that 
the  question^  what  ought  to  be  done  with  the  fund  con* 
sisting  of  431/.  19«.  9d.  Consols  is  a  question  of  con- 
siderable difSculty^  under  the  peculiar  circumstances  of 
the  case.  That  difficulty  is^  however^  more  with  respect 
to  the  title  of  the  assignees  of  Row,  than  with  respect  to 
that  of  the  assignees  of  Winchester.  It  occurred  to  me 
at  one  time,  in  the  course  of  the  argument,  not,  certainly, 
to  giye  the  fund  to  the  assignees  of  Winchester,  but  so  fiur 
to  deal  with  it  as  liable  to  an  adverse  outstanding  daim,  as 
now  to  dispose  of  it,  without  prejudice  to  any  daim  to  be 
made  upon  it  in  favour  of  the  real  objects  of  the  trust ;  leav- 
ing those  absent  parties  to  apply,  if  they  might  be  so  advised. 
Having,  however,  frequently  reconsidered  this  subject  since 
the  day  on  which  it  was  last  before  the  Court,  I  have 
come  to  the  conclusion,  that  the  more  safe  course  wiQ  be 
to  keep  back  that  fund  for  the  present,  and  to  give  the 
assignees  of  Bow  liberty  to  apply  if  they  think  fit.  As  I 
understand  it,  the  fund  representing  the  dividends  has 
been  accumulating  since  it  was  brought  into  Court;  and, 
of  course,  that  amount  of  stock  has  been  varying  every 
half  year,  and  the  two  sums  have  been  kept  distinct.  I 
think,  therefore,  that  I  shall  better  consult  what  is  due 
to  substantial  justice,  by  not  letting  Mrs.  Burridge,  as  I 
was  originally  disposed  to  do,  receive  the  income  of  this 
fund,  but  by  retaining  it,  and  carrying  it  over  to  a  se- 
parate account ;  the  accumulations  to  be  continued  and 
carried  over,  without  prejudice  to  any  question,  with  liberty 
to  the  assignees  of  Bow,  or  any  other  person,  to  appty 
respecting  that  fund  as  they  may  be  advised. 

If  the  assignees  of  Bow  think  fit  to  come  to  this  Court 

(a)  Mont.  72.  {h)  1  G.  &  J.  25. 
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in  this  cause  upon  a  petition^  either  as  respondents  or  as 
petitioners^  I  shall  be  ready  to  hear  and  dispose  of  that 
case.  I  neither  encourage  nor  discourage  any  such  claim. 
I  only  see  enough  to  convince  me^  that  there  is  reason- 
able subject  for  discussion^  and  that  that  discussion  may 
involve  their  interests.  Should  they  think  fit  to  discuss 
the  question  in  this  or  in  any  other  suit^  there  will  be  two 
points  to  consider — firsts  whether  either  they  or  the  assig- 
nees of  Winchester  are  entitled  to  any  thing  —  whether 
either  of  them  can  displace  Mrs.  Burridge's  title ;  and  if 
either  of  them  can  displace  Mrs.  Burridge's  title^  then, 
whether,  according  to  the  true  construction  of  that  deed, 
they,  or  the  assignees  of  Winchester,  are  entitled;  a  ques- 
tion into  which  I  cannot  efiPectually  enter,  in  the  absence 
of  the  assignees  of  Row. 

The  reason  of  the  doubt  in  this  case  is  obvious,  namely, 
that  whereas,  according  to  the  intention  of  the  settlement, 
if  the  policies  produce  the  full  sum  of  £5000,  there  can 
be  no  claim  against  the  estate  of  Row,  yet,  in  fact,  there 
has  been  a  claim  against  the  estate  of  Row,  without  any 
deduction  or  variation  in  respect  of  these  policies,  and 
these  policies  have  since  produced  the  full  amount.  That 
is  the  difficulty  I  have  felt  from  the  beginning  of  this 
case,  and  from  which  my  mind  is  not  yet  relieved ;  and, 
therefore,  I  think  I  shall  be  much  more  likely  to  do  justice 
to  aU  parties  by  reserving  that  fund  for  the  present. 

Declare  that  ibe  plaintifi?,  in  right  of  tlie  plaintiff  Sarah  Burridgp, 
are  entitled  during  her  life  to  the  interest  and  dividends  on  the  sum  of 
5992/.  17<.  4</.  Bank  Annuities  iu  the  pleadings  mentioned,  and  to  the 
diTidends  which  have  accrued  due  on  such  sum  up  to  the  present  time, 
but  flubject  to  the  payment  of  the  costs  of  the  defendants,  the  trustees,  as 
after  mentioned.  And  it  appearing  and  being  admitted  that  Henry  Win- 
chester did  during  his  life,  and  after  the  bankruptcy  of  William  Row,  pay 
four  several  sums  of  119/.  18«.  Sd.  each,  as  and  for  premiums  on  the  two 
policies  in  the  pleadings  mentioned,  which  said  several  sums  were  properly 
due  from  and  payable  by  the  said  William  Row,  or  by  his  estate ;  and  it 
bemg  admitted  that  the  said  Henry  Winchester  has  been  fully  repaid  the 

o2 
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1842.  ^i^  ^^"^  several  sums  of  119/.  18«.  ScT.  each  by  the  plaintifT,  Sarah  But" 

ridge,  and  that  his  estate  has  not  any  claim  or  interest  therein,  which 
has  not  been  paid  and  satisfied  by  the  said  Sarah  Burridge ;  declare 
that  in  respect  of  and  in  satisfaction  for  each  said  four  sums  of  1 19/.  18«.  8d, 
each,  together  with  interest  thereon  respectively  after  the  rate  of  i£4  per 
cent,  per  annum,  from  the  respective  times  of  the  payment  of  such  said 
four  sums  by  Henry  Winchester,  in  the  events  that  have  happened,  the 
plaintiffs,  in  right  of  Sarah  Burridge,  have  a  lien  upon  the  capital  of  the 
aforesaid  sum  of  5992/.  17<.  4</.,  £3  per  cent.  Bank  Annuities,  in  reverakm 
immediately  expectant  on  the  said  life  interest  of  Sarah  Burridge.  And 
subject  to  such  life  interest,  and  subject  also  to  the  payment  of  the  said 
four  several  sums  of  119/.  18<.  Sd,,  and  interest  thereon  as  aforesaid,  de« 
clare  the  defendants  Skinner  Row  and  Thomas  Briggs,  as  trustees  of  the 
settlement  of  16th  November,  1825,  in  the  pleadings  mentioned,  are  enti- 
tled as  against  the  defendants  (the  assignees  of  Winchester)  to  hold  and 
retain  the  said  sum  of  5992/.  l7s.4J^  £3  per  cent  Bank  Annuities,  until  the 
sum  of  £5000  in  the  pleadings  mentioned,  secured  by  the  bond  of  Henij 
Winchester  to  Skinner  Row  and  Thomas  Briggs,  together  with  interest 
thereon  at  the  rate  of  £5  per  cent  per  annum,  secured  by  such  bond,  so 
far  as  such  interest  is  now  and  shall  hereafter  accrue  due,  shall  be  paid 
and  satisfied ;  and  that  the  said  defendants,  the  assignees,  without  making 
good  such  said  sum  of  £5000,  and  interest  thereon,  are  not  entitled  to 
claim  the  said  bank  annuities,  or  any  part  thereof,  or  the  dividends 
thereof.  And  let  part  of  the  said  sum  of  5992/.  17<.  4</.,  £3  per  cent 
Bank  Annuities,  sufficient  to  pay  the  costs  of  the  defendants  Row  and 
Briggs  as  between  solicitor  and  client  up  to  the  present  time,  be  sold,  and 
let  such  costs  be  taxed  if  the  parties  differ,  and  be  paid  accordingly.  And 
let  the  dividends  due  on  such  baqk  annuities,  and  to  accrue  due  on  the  resi- 
due thereof  during  the  joint  lives  of  the  plaintiff,  or  until  further  order,  be 
paid  to  the  plaintiff  John  Burridge.  Declare  that  the  plaintiffs,  in  right 
of  the  plaintiff  Sarah  Burridge,  are  absolutely  entitled  to  the  benefit  of 
the  said  bond.  Let  no  costs  to  this  time  be  paid  to  the  plaintifi  or  the 
assignees.  Liberty  to  apply.  Reserve  subsequent  costs;  and  the  decree 
to  be  without  prejudice  to  such  claim,  if  any,  as  the  assignees  under  the 
bankruptcy  of  William  Row,  the  younger,  may  have  upon  the  said  sum 
of  431/.  19«.  9d,  Consols.  Let  that  sum  be  without  prejudice  carried  to  a 
separate  account,  to  be  called  the  dividend  account,  to  accumulate  until 
further  order.  Liberty  to  the  a^ignees  of  William  Row,  and  to  the  par- 
ties to  the  cause,  to  apply  in  this  suit  respecting  that  fund,  as  they  may 
be  advised;  and  by  consent  of  the  trustees,  let  them  within  a  fortnight 
give  notice  of  this  decree  to  the  assignees  of  William  Row. 
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Kelly  v.  Hooper.  Dec,  Mth, 

Benjamin  CRITCHETT,  who  was  inspector  of  letter  in  a  suit  to  re- 
carriers  in  the  Greneral  Post  Office  in  London^  published  ^f*a  literw-V 
an  annual  work  called  ''The  Post  Office  London  Direc-  work^apiaintiflr, 

who  in  oppost- 

tory/'  containing  exclusive  information  as  to  the  regula-  tion  to  the  ac- 
tions of  the  Post  Office  concerning  the  transmission  of  ofhis  title,  ob> 
letters.    In  September,  1836,  Critchett  died,  and  the  plain-  ^^^  ^en& 
tiff,  succeeding  to  his  office,  purchased  the  copyright  of  Jo  *"*  ^^^^ 
the  work  from  Critchett's  administratrix,  and  continued  fendant,  for  the 
the  sale  of  it  at  a  considerable  profit.  hrnnghu  title 

In  1839  the  defendant  Hooper  pirated  the  work,  by  ^|JJ*irin''  . 
copying  the  most  important  parts  of  it  into  a  sixpenny  mcnt  between 

,  -.        ,  i.         ff    ^jjg  parties,  the 

publication  called  "  The  Post  Office  Almanack.''  The  title  is  not  eau- 
plaintiff  then  filed  his  bill,  and  obtained  an  ex  parte  order  and^al«o*Vf*'^^  * 
for  an  injunction  on  the  11th  December,  1839.     On  the  having  akac- 

"  '  ^       count  from  the 

27th  of  the  same  month,  the  defendant  moved  to   dis-  defendant  of 
solve  the  injunction,  but  The  Vtce-Chancellor  of  England  by  the  sale  of 
ordered  that  it  should  be  continued,  and  that  the  plaintiff,  work^'"Tnbe 
whose  title  was  disputed  by  the  defendant,  should  brine  plaintiff,  therc- 

,  ,  fore,  under  such 

such  action  as  he  might  be  advised.  circumstances, 

In  February,  1840,  the  declaration  in  the  action  being  the  costs  of  the 
ready  for  delivery,  the  plaintiff's  solicitor  wrote  a  letter  to  JhlfknswCT  ^ 
the  defendant's  solicitor,  in  which  he  took  notice,  that  the  i>etwecn  party 

J  i»      J        »      •         j«  11  *°*^  P*rty;  and 

defendanrs  time  for  answenng  would  expire  on  the  follow-  if  by  the  refusal 

•C3J.J  J  i.jxi  i_   i.T_       'i.  i.1-      of  the  defendant 

ing  Saturday,  and  requested  to  know  whether  it  was  the  xjq  pay  those 
defendant's  wish  that  proceedings  should  go  on,  or  whether  ^*.*»***®  P^}"' 
he  was  willing  to  stop  the  proceedings,  and  pay  "  the  costs  to  bring  his 
already  incurred."   In  answer  to  this  letter  the  defendant's  ing,  he  will  be ' 
sohcitor  wrote,  that  his  client  was  desirous  that  the  pro-  ^of^^s^of 
ceedings,  both  in  the  suit  and  in  the  action,  should  be  dis-  ^^  «">*»  "  ^• 

tween  party  and 

continued.     Upon  this  the  plaintiff's  solicitor  delivered  to  party,  although 

at  the  hearing 
he  may  waive  the  account     And  the  plaintiff's  equity  in  this  respect  will  not  be  affected  by 
hit  baring  offered  to  waive  his  right  to  an  answer,  with  a  view  to  obtain  terms  more  beneficial 
t(i  himself  than  the  Court  would,  under  any  circumstances,  accord  to  him  ;  as,  for  instance,  with 
a  ricw  to  receive  costs  as  between  solicitor  and  client. 


.98  CASES    IN    CUANCEftr. 

1841.        the  defendant  his  bill  of  costs^  made  out  as  between  solicitor 
Kelly       ^^^  client.    These  costs  the  defendant  refused  to  pay,  but 
"•  offered  to  pay  taxed  costs,  as  between  party  and  party. 

The  plaintiff,  however,  insisted  that  his  proposal  as  to  costs 
should  be  acceded  to,  or  that  the  defendant  should  put  in 
his  answer.  The  defendant  then  sent  to  the  plaintiff  an 
account  of  the  sales  of  the  spurious  work,  by  which  it  ap- 
peared that  he  had  incurred  a  loss ;  offering  at  the  same 
time  to  verify  the  account  by  affidavit.  To  this  communi- 
cation the  plaintiff  made  no  reply,  and  ultimately  the  de- 
fendant put  in  his  answer,  admitting  the  plaintiff's  title. 
The  plaintiff  then  offered  to  put  an  end  to  further  proceed- 
ings upon  receinng  costs  as  between  party  and  party,  in- 
cluding the  costs  of  the  answer.  The  defendant,  however, 
rejected  this  offer. 

The  cause  now  coming  on  for  hearings 

Mr.  Cooper^  and  Mr.  Tripp,  for  the  plaintiff,  waived  the 
account,  but  contended  that  the  plaintiff  had  a  right,  under 
the  circumstances,  to  have  an  answer  from  the  defendant, 
admitting  or  denying  his  title,  and  therefore  that  he  was 
entitled  to  the  costs  of  the  suit 

Mr.  Simpkinson,  and  Mr.  Bichner,  contrd,  contended  that 
the  defendant  had  been  compelled  to  continue  the  suit  by 
an  unjustifiable  attempt  on  the  part  of  the  plaintiff  to  ob- 
tain unusual  costs ;  that  the  defendant,  therefore,  ought 
not  to  pay  the  costs  of  the  answer  or  subsequent  proceed- 
ings.   Whittingham  v.  f Fooler  (a),  MUlington  v.  Fox  (A). 

The  Vice-chancellor  (c). — It  must  assuredly  be  in* 
f erred  from  the  course  of  proceedings  in  this  case,  that 
the  action  was  brought  at  the  instance  and  through  the 
conduct  of  the  defendant.  Afterwards,  indeed,  he  ex« 
pressed  a  desire  that  the  action  should  be  discontinued^ 

^^^  :\  Mvl.  &  Cr.  331.         (c\  Ex  rtUtiom^. 
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and  he  appeared  to  be  willing  to  submit  to  the  plaintiff^s 
title^  and  a  negotiation  took  place  between  the  parties, 
before  the  answer  was  put  in.   But  there  was  clearly  at  that  v. 

time  no  formal  recognition^  or  judicial  determination  of  the 
title  of  the  plaintiff;  and  in  the  earlier  stage  of  the  pro- 
ceedings the  defendant  had  actually  disputed  that  title — 
a  circumstance  which  distinguishes  this  case  from  that  of 
Millinffton  v.  Fox.  On  the  negotiation^  the  defendant  offered 
to  pay  the  costs  of  the  suit  as  between  party  and  party^  while 
the  plaintiff  required  them  to  be  paid  as  between  solicitor 
and  client^  to  which  he  was  not  entitled.  After  this  the  an- 
swer was  put  in^  and  then  the  plaintiff  offered  to  take  the 
oosts  as  between  party  and  party^  including  the  costs  of 
the  answer.     The  defendant  refused  this  offer^  but  pro- 
posed that  the  costs  should  be  paid  as  between  party  and 
party,  up  to  the  time  of  putting  in  the  answer,  but  not  the 
costs  of  the  answer.     After  this  was  decUned  the  cause 
proceeded,  and  it  is  for  the  Court  to  decide  whether  the 
plaintiff  has  fairly,  reasonably,  and  properly,  and  without 
acting  oppressively,  required  an  answer  to  be  put  in.     If 
be  had  a  fair  right  to  require  that  step,  he  had  a  clear 
title  to  sell  it  for  such  terms  as  he  might  think  adequate, 
and  it  was  equally  the  right  of  the  defendant,  if  he  thought 
fit,  to  refuse  that  bargain.     I  think  that  on  two  grounds 
the  plaintiff,  without  acting  oppressively  or  unreasonably, 
was  entitled  to  have  an  answer ;  first,  that  his  title  might 
be  recognised  by  the  confession  of  the  defendant,  who  had 
before  disputed  it ;  for,  if  that  were  not  done,  the  record 
would  present  the  fact  of  an  injunction  and  an  order  for 
an  action,  and  the  former  not  got  rid  of,  and  the  latter 
not  proceeded  in — and,  secondly,  because  he  was  entitled 
to  an  account  Arom  the  answer,   as  to  the  quantum  of 
profit  and  the  extent  of  the  sale,  and  was  not  bound  to 
be  satisfied  of  the  truth  of  an  affidavit  on  that  subject. 
The  plaintiff,  therefore,  having  such  right  to  an  answer, 
was  equally  entitled  to  offer  to  sell  it  at  his  own  terms ; 
and  if  that  were  so^  he  could  call  for  the  answer,  if  his 
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IS'H.  terms  were  not  acceded  to.  They  were  refused,  and  he 
had  the  answer,  and  is  right  in  now  coming  to  the  Court 
for  his  costs.  The  injunction  must  therefore  be  continued. 
No  account  is  to  be  taken,  as  the  plaintiff,  by  his  counsel 
at  the  bar,  has  waived  it,  and  the  defendant  must  pay  all 
the  costs  of  the  suit  in  this  Ck)urt ;  but  I  shall  not  give 
any  direction  as  to  the  costs  of  the  action. 


1842. 
Jan,  nth,  Attorney-General  v.  Brandretu. 

Tesutriz  be-  -L  HIS  was  an  information  filed  by  the  Attomey-Gteneral, 
g«^tohcrexe.  ^^  ^^^  relation  of  the  vicar  and  churchwardens  of  the 
^^'^SSb^A^  parish  of  Ormskirk,  for  the  purpose  of  obtaining  an  ac- 
8o  that  the  in-  count  of  the  principal  and  interest  due  on  a  certain 
yearly  paid  to  charitable  legacy  bequeathed  by  the  will  of  Mrs.  Catherine 
J^lrish^f  O.*^  Brandreth ;  and  to  have  proper  persons  appointed  trustees 
i/eW,  thatit      of  the  charity,  and  a  scheme  for  the  distribution  of  the 

was  a  misappli- 
cation of  the  le-  fund  among  the  poor  of  the  parish  of  Ormskirk,  according 

to*^e  ftmds  of  ^^  *'^®  direction  of  the  will.     The  testatrix  by  her  will, 

exteSd5  ow**  ^^^^^  in  March,  1827,  gave  and  bequeathed  to  the  poor 

other  parishes  of  the  above-mentioned  parish  the  sum  of  £200,  to  be 

O.,  and  which  settled  by  her  executors  so  that  the  interest  might  be  paid 


b^.X^ng  to  them  yearly. 


absolute  control       j^^  ^\^q  time  of  the  decease  of  the  testatrix,  there  existed 

over  the  legacy 

to  the  directors  in  the  parish  of  Ormskirk  a  dispensary,  supported  by 
scribers  to  the  voluntary  Contribution,  for  the  purpose  of  affording,  free 
*^**Scheme  di-  ^^  expense,  to  the  poor  of  that  parisli,  and  also  of  the 
rectcd,  without  adjoining  parishes,    medicines  and  medical  attendance. 

a  reference.  o    x- 

Shortly  after  the  testatrix's  decease,  the  defendant  Brand- 
reth, the  sole  acting  executor  of  her  will,  handed  over  the 
sum  of  j£200  in  payment  of  the  legacy  to  the  treasurer  of 
that  institution ;  and  this  sum,  together  with  a  sum  of 
.£800  arising  from  subscriptions,  were  applied  in  the  pur- 
chase of  a  piece  of  laud  and  a  building,  which  were  duly 
conveyed  to  trustees  for  the  purposes  of  the  charity. 
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The  deed  by  which  these  premises  were  conveyed,  and         1842. 
which  was  dated  in  October,  1832,  contained  a  statement,      att^^Skk. 
that  the  charity  was  intended  for  the  benefit  of  '^  the  parish    ^      »• 

*'  ^  ^  Brandreth. 

of  Ormskirk  and  the  adjoining  parishes ;"  and  there  was 
a  clause  to  the  effect,  that,  if  it  should  be  declared  by  the 
sabscribers  to  the  charity  that  larger  or  more  convenient 
buildings  should  be  erected  in  Ormskirk  instead  of  the 
building  thereby  granted,  it  should  be  lawful  for  the  trus- 
tees to  sell  and  absolutely  dispose  of  the  land,  buildings, 
and  premises  of  the  charity  by  auction  or  private  contract, 
the  purchaaers  not  to  be  bound  to  see  to  the  application 
of  the  purchase-money,  and  that  the  trustees  should  stand 
possessed  of  the  money  arising  from  such  sale,  upon  such 
trusts,  and  in  such  manner,  as  should  be  resolved  upon,  or 
decided  by  a  general  meeting  of  the  directors  and  sub- 
scribers for  the  time  being  of  the  charity. 

It  appeared  that  the  parish  of  Ormskirk  had  received 
great  benefit  from  the  dispensary;  373  persons  of  that 
parish  having  been  relieved  in  the  year  ending  May, 
1835. 

The  defendant  had  paid  j£20,  the  amount  of  legacy  duty 
out  of  his  own  pocket. 

Mr.  Folleit,  for  the  relators,  contended,  that  the  legacy 
had  been  applied  in  a  manner  inconsistent  with  the  trusts 
of  the  will,  inasmuch  as  it  had  been  appropriated  to  the 
use  of  other  parishes  than  Ormskirk,  and  had  also,  by  the 
terms  of  the  deed,  been  placed  under  the  controul  of  per- 
sons not  contemplated  by  the  testatrix.  He  cited  Att,- 
General  v.  Comber  (a). 

Mr.  Simpkinson,  for  the  defendant,  after  commenting  on 
the  hardship  of  the  case  of  his  client,  contended,  that,  by 
the  terms  of  the  deed,  the  parish  of  Ormskirk  was  suffi- 

(a)  2  Sim.  &  Stii.  93. 


Brandkbth. 
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1842.         ciently  protected^  as  the  poor  of  that  parish  were  thereby 
^^[JIJ^^J^      primarily  provided  for.     He  referred  to  WUkmmm  v.  Ifo- 

Hn  (a). 

The  Vice  Chancellor. — ^I  am  placed  under  the  neces- 
sity of  deciding^  that  this  legacy  should  be  paid  in  a  maimer 
conformable  to  the  trusts  of  the  will ;  and,  although  there 
is  a  provision  in  the  deed  for  securing  the  application  of  the 
fund  in  the  shape  of  medical  aid,  yet,  considering  the  trusts 
of  the  deed,  both  with  regard  to  the  persons  to  receive 
the  benefit  of  the  charity,  and  the  extensive  powers  which 
the  subscribers  have  over  it,  I  regret  to  be  compelled  to 
decide  against  the  defendant.  It  is  clear  that  Mr.  Brand- 
reth  intended  what  was  liberal  and  beneficial  to  the  chari^, 
and  I  am  not  sure  that  he  may  not  have  done  what  was 
best  for  it.  The  Court,  however,  is  called  upon  to  say, 
whether,  having  regard  to  the  provisions  of  the  deed,  this 
money  has  been  properly  applied,  and  I  am  obliged  to  de- 
cide that  it  has  not.  The  relators,  therefore,  have  a  right  to 
say,  that  the  legacy  is  still  due ;  and,  if  so,  I  am  obliged 
also  to  say,  that  the  costs  of  obtaining  that  legacy  must  be 
paid  out  of  the  estate  of  the  testatrix. 

As  to  interest,  it  is  plain  that  the  parish  has  had  the 
benefit  of  this  sum  for  a  considerable  time.  I  shall  there- 
fore give  no  interest  beyond  the  time  of  filing  the  in- 
formation.    The  legacy  duty  must  be  deducted. 

I  cannot  send  such  a  case  as  this  into  the  Master's  office. 
The  Court  itself  must  direct  a  scheme. 

Let  the  defendant  pay  into  Court  the  sum  of  £180,  being  the  amount 
of  the  legacy,  after  deducting  legacy  duty  at  J£10  per  cent.,  and  intereit 
thereon,  at  the  rate  of  £i  per  cent,  per  annum,  from  the  time  of  filing 
the  information  to  the  day  of  payment ;  the  amoant  to  be  verified  by 
affidavit.  Let  the  money,  when  paid  in,  be  laid  out.  And  let  the  din* 
dends  of  the  stock  to  be  purchased  be  paid  to  the  defendant  during  bit 
life,  or  till  further  order,  to  be  applied  by  him,  with  the  approbation  of 

(a)  2  C.  &  J.  636. 
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the  vicar  and  churchwardens  of  the  parish  of  Oi  mskirk  for  the  time  heing,  1842. 

or  the  majority  of  them,  including  the  defendant,  every  year,  on  Christ-        v-..^,,.-.^ 
mas  cvc,  in  providing  clothing  and  fuel  for  such  of  the  deserving  poor,      Att.-Gbn. 
resident  in  the  parish  of  Ormskirk,  (whether  parishioners  or  not,  hut  not     BaANDESTH. 
receiving  outdoor  relief),  as  may  he  agreed  upon.     And  after  the  death 
of  the  defendant,  let  the  dividends  he  paid  to  the  vicar  of  Ormskirk  for 
the  time  heing,  (his  identity  to  he  verified  hy  affidavit),  to  he  applied  hy 
him,  with  the  approbation  of  the  churchwardens,  or  the  majority  of  them, 
including  the  vicar,  to  the  like  purposes.    Tax  the  relators  their  costs  of 
this  suit,  and  let  such  costs  be  paid  by  the  defendant. 


HuSHAM  V.  DlXON.  /V6.  8M. 

Mr.  8IMPKINS0N  moved,  under  the  8th  of  the  Or-  The  Court  wiU, 
ders  of  August,  1841,  for  leave  to  enter  an  appearance  Sg,  not'a^'^' 
for  the  defendant.  He  produced  sufficient  evidence  of  ^^  *^«?"^' 
the  service  of  a  subpoena,  &c.  (a).  8th  of  the  Or. 

ders  of  August, 


1841. 


The  Yice-Chancellor,  after  adverting  to  the  serious 
consequences  which  might  arise  from  a  strict  adherence  to 
the  terms  of  this  Order  in  all  cases,  and  after  observing 
that  the  8th  Order  was  not  imperative  upon  the  Court, 
said,  that  he  thought  that  in  this  case  some  relaxation  of 
it  might  be  made.  He  therefore  ordered  that  the  plain- 
tiff should  be  at  liberty  to  enter  an  appearance  within 
ten  days,  undertaking  in  the  mean  time  to  serve  the  de- 
fendant with  a  copy  of  the  order  made  on  the  present 
motion  within  six  days,  unless  the  defendant  should  have 
appeared  in  the  mean  time  (&). 

(a)  See  1  Hare,  159.  that  the  additional  expense  occa- 

(b)  In  Crmoder  v.  Faster^  and  sioned  by  a  departure  from  the 
Natk  y,  Parfittf  21st  February,  strict  terms  of  the  order  might,  in 
1842,hi8Honour  adopted  a  similar  some  cases,  be  a  reason  for  the 
eourse;  observing,  however,  that  it  Court  acting  upon  the  order  in  its 
might  not  be  advisable  to  adhere  literal  sense. 

to  this  practice  in  every  case,  and 
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MEMORANDA. 


In  Michaelmas  Term^  1841^  James  Lewis  Knight  Bruce, 
Esq.^  and  James  Wigram,  Esq.,  the  Yice-Chancellon  ap- 
pointed under  the  stat.  5  Vict.  c.  5,  received  the  honour 
of  knighthood,  and  were  appointed  members  of  her  Ma- 
jesty's most  Honourable  Privy  Council. 

In  the  Christmas  Vacation,  1841—42,  the  Bight  Hon- 
ourable Sir  John  Bernard  Basanquet,  Ent.,  resigned  his 
office  of  Judge  of  the  Court  of  Common  Pleas,  and  was 
succeeded  by  Creswell  CresweU,  Esq.,  one  of  her  Majesty's 
counsel,  who  was  thereupon  called  to  the  degree  of  the 
coif,  and  gave  rings  with  the  motto  ''  Leges  jwraque,**  and 
afterwards  received  the  honour  of  knighthood. 

In  the  course  of  Hilary  Term,  1842,  the  following  gen- 
tlemen were  appointed  her  Majesty's  counsel,  viz.  Edward 
Jfilbrakam,  Esq.,  of  Lincoln*s  Inn,  TVilkinson  Mathews, 
Esq.,  of  Lincoln's  Inn,  John  Herbert  Koe,  Esq.,  of  lin- 
coln's  Inn,  John  Godfrey  Teed,  Esq.,  of  Gray's  Inn,  HT/- 
liam  Loftus  Lowndes,  Esq.,  of  Lincoln*s  Inn,  nomas  Pw^ 
vis,  Esq.,  of  Gray's  Inn,  John  Walker,  Esq.,  of  Lincoln's 
Inn,  Kenyon  Stevens  Parker,  Esq.,  of  Gray's  Inn,  James 
Russell,  Esq.,  of  the  Inner  Temple,  Thomas  Oliver  Ander- 
don,  Esq.,  of  Lincoln's  Inn,  Robert  Prioleau  Rougpell,  Esq., 
of  Lincoln's  Inn,  and  Loftus  Tottenham  Wigram,  Esq.,  of 
Lincoln's  Inn. 
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1842. 
CoppiN  V.  Gray.  Jan.  \zth, 

T14M. 
HE  bill  was  filed  by  the  personal  representatives  of  in  order  to  pre- 

John  Plnra  against  John  Gray  and  Sarah  his  wife,  and  the  ^^  of  t^^^"- 
trostees  of  their  marriage  settlement,  praying  payment  out  ^^*^^^"^^ 
of  Mrs.  Gray's  separate  estate  of  three  sums  of  £500,  of  equity  in  a 
£500^  and  £250.     The  bill  alleged  that  Mrs.  Gray,  on  pie  contract,  it 
the  fidth  of  her  separate  estate,  had  contracted  to  purchase  Siebur^fiied 
tf  the  Welch  Iron  Company  a  leasehold  house  and  pre-  ^t^in  six  years 

^      'f  -^         after  the  accruer 

mises  called  Hartsheath,  at  £1700,  and,  for  that  purpose,  of  the  right  to 
had  borrowed  of  Plurathe  three  sums  in  question,  for  one  of  thtmbpcBna  be 
which,  namely,  £500,  Plura  had  originally  given  his  ac-  Su  Scr  ^*ex- 
ceptance,  which  he  afterwards  paid,  to  a  bill  of  exchange  P"^^n  ©^  ti>»* 
drawn  upon  him  by  Mrs.  Gray,  at  three  months,  dated  Quire,  whe- 
November  13th,  1827,  and  made  payable  to  the  trustees  of  limiutions 
of  her  settlement.  ^^t^ 

The  defendants,  Mr.  and  Mrs.  Gray,  by  their  answers,  fii®^  ^  enforce 

payment  out  of 

denied  the  existence  of  any  such  contract  as  in  the  bill  the  separate 
mentioned,  but  admitted  that  the  advances  in  question  ried  woman  of" 
liad  been  made  by  Plura  to  Mr.  Gray  as  his  sole  debtor ;  ^^l^lj^e^  by 
Mrs.  Gray  agreeing  to  advance  to  her  husband  out  of  her  i»«r  in  hersepa. 

.  rate  capacity  ? 

separate  estate  the  sums  reqiured  to  repay  Plura,  upon  con- 
dition that  such  estate  should  be  indemnified  by  means  of  a 
secnrity  upon  Hartsheath.  They  further  alleged  that  it 
was  upon  the  expectation  of  such  security  being  given, 
that  Mrs.  Gray  signed  the  bill  of  exchange.  They  relied 
on  the  Statute  of  Limitations  as  a  bar  to  the  relief  sought 
by  the  bill. 

At  the  hearing  of  the  cause  the  plaintiffs  proved  the 
bill  of  exchange.  One  of  their  witnesses,  however,  stated, 
that  it  was  paid  by  Plura  on  the  15th  of  January,  1828, 
which  was  one  month  before  it  became  due.  As  to  the 
other  sums,  the  plaintiffs  failed  in  proving  the  allegations 
of  their  bilL 
The  biU  was  filed  on  the  ISth  February,  1834,  when  a 

VOL.  I.  P  N.  C.  C. 
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1842.  suhpcma  was  taken  out,  but  not  served.  Afterwards^  that 
CoppiN  ^®  ^^  ^^y>  *^  August,  1836,  a  subpcena  was  served  on  the 
^  »•  defendants. 

Grat. 

Mr.  Swanston  and  Mr.  Beavan,  for  the  plaintiffs. 

Mr.  Barlow,  for  the  trustees. 

Mr.  Cooper  and  Mr.  Kenyan  Parker,  for  the  defendants, 
Mr.  and  Mrs.  Gray. — The  bill  of  exchange  having  been 
paid  on  the  15th  of  January,  the  plaintiffs  are  barred  by 
the  statute.  But  supposing  the  evidence  on  this  point 
to  be  a  mistake,  the  plaintiffs  are  nevertheless  barred,  be- 
cause the  subpoena  was  not  served  till  August,  1836,  and 
it  is  the  service  of  the  subpoena,  and  not  the  filing  of  the 
bill,  which  prevents  the  operation  of  the  statute.  At  law, 
even  under  the  statute  of  James,  there  must  have  been  a 
return  non  est  inventus,  and  a  new  writ,  in  order  to  keep 
the  action  alive.  The  statute  2  Will.  4,  c.  39,  requires  a 
more  stHct  proceeding  to  render  the  Statute  of  Limita- 
tions inoperative.  In  bailable  process,  the  plaintiff  must 
arrest  the  party  if  possible;  if  the  process  is  not  baila- 
ble, he  must  serve  the  party.  If  the  process  is  not  served 
immediately,  a  new  writ  must  be  sued  out  within  one 
calendar  month  after  the  expiration  of  the  writ.  This 
Court  adopts  the  analogy.  [The  Vtce-CTumcettor, — Have 
you  any  authority  shewing  the  necessity  of  service  of  sub' 
poena  in  any  case  depending  on  the  Statute  of  Limitations? 
In  the  case  of  lis  pendens  it  is  often  material ;  but  the  silence 
of  the  books  on  the  other  point  may  be  thought  to  shew 
that  there  is  a  difference.]  There  is  no  express  decision 
on  the  point,  but  it  is  submitted  that  the  question  may  be 
determined  by  analogy.  A  bill  in  equity  is  only  a  petition 
asking  for  the  process  of  the  Court :  Wheat  v.  Graham  (a); 
Hyde  v.  Price  {b).     It  was  before  the  recent  alterations 

(a)  7  Sim.  61.  (6)  8  Sim.  578;  C.  P.  Coon,  los 
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analogous  to  the  original  writ  at  law.  That  writ  was  no  1842. 
bar  to  the  Statute  of  Limitations^  unless  subsequent  pro- 
ceedings were  had  upon  it :  Lacon  v.  Lacon  (a) :  and  a  bill 
can  have  no  greater  effect  in  that  particular.  The  policy 
of  courts  of  law  and  equity  in  matters  of  this  nature  is  the 
flame.  [The  Vice-Chancellor. — Your  argument  is,  that  the 
proceedings  are  nothing,  unless  the  defendant  has  notice. 
Is  notice  to  the  defendant  involved  in  all  the  alternatives 
mentioned  in  the  statute  2  WiU.  4.  c.  89,  sect.  10?  In 
practice,  if  a  plaintiff  takes  a  writ  to  the  sheriff,  and  asks 
for  a  return  non  est  inventus,  can  he  not  get  it,  even  since 
the  statute,  without  service,  or  any  attempt  to  find  the 
defendant  ?]  If  the  mere  filing  of  a  bill,  without  giving  no- 
tice to  the  defendant  either  by  serving  him. with  a  sub- 
pema  or  otherwise,  is  sufficient  to  take  the  case  as  against 
him  out  of  the  Statute  of  Limitations,  the  consequences 
will  be  very  serious  to  persons  who  are  brought  into  a 
court  of  equity  under  such  circumstances.  In  StemdcUe 
T.  HanJdnson  {b),  it  is  said  that  the  commencing  proceedings 
in  a  court  of  equity  will  not  prevent  the  operation  of  the 
statute. 

The  Vice-chancellor. — In  this  case,  as  to  two  of  the 
smns  sought  to  be  recovered,  there  is  a  total  absence  of 
evidence,  and  there  ought  not,  I  think,  to  be  a  decree  even 
for  inquiry.  So  far,  therefore,  the  bill  must  be  dismissed 
with  costs.  But  as  to  the  third,  that,  namely,  which  is 
the  subject  of  the  bill  of  exchange  or  document  of  Novem- 
ber, 1827,  the  plaintiffs  have  at  least  established  a  primd 
facie  case.  Indeed,  the  only  defence  substantially  at- 
tempted has  been  upon  the  Statute  or  Statutes  of  Limita- 
tions supposed  to  be  applicable  to  the  subject. 

Independently  of  the  time  when  process  was  served,  the 
bill  must,  I  conceive,  be  taken  as  filed  within  time ;  for  it 

(a)  2  Atk.  395.  (6)  1  Sim.  397. 

p2 
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was  filed  on  the  l2th  of  February^  1884^  and  the  bill  of 
exchange  ought  not  to  be  taken^  I  oonoeiye,  as  having 
been  at  complete  maturity  before  the  14th  or  15th  of 
February^  1828.  The  point  mainly  contested  has  been, 
whether,  as  there  was  neither  service  of  process  nor  ap- 
pearance until  the  year  1836,  the  plaintiffs'  remedy  is  not 
barred ;  that  is,  whether  the  six  years  ought  to  be  reckoned 
back  firom  such  service  or  appearance,  or  firom  the  filing  olt 
the  bill. 

In  a  sense  and  for  some  purposes,  it  is  true  that  there 
is  not  in  this  court  a  lis  pendens  before  service  of  process 
on  the  defendant,  or  his  appearance  without  such  service. 
But  on  my  request  during  the  argument  to  be  flimished 
with  authority  in  support  of  the  defendants  proposition, 
that  the  time  of  the  service  or  appearance  was  the  time 
from  which  to  reckon  back  for  the  purpose^of  a  drfence  in 
the  suit,  founded,  whether  directly  or  by  analogy,  on  either 
of  the  Statutes  of  Limitations,  I  was  informed  that  no 
such  authority  could  be  found.  Certainly  my  own  recol- 
lection does  not  suggest  the  existence  of  any  such  author- 
ity. The  proposition  seemed,  and  does  still  seem>  to  me 
not  supported  by  the  accustomed  forms  of  pleading,  or  by 
the  language  of  judges  in  reported  cases,  or  of  writers  in 
text  books.  The  time  of  filing  the  bill  is  the  period 
for  this  purpose,  I  believe,  is  generally,  if  not  invj 
referred  to.  It,  however,  it  would  be  clearly  a  departure 
firom  the  principle  of  decided  cases  to  dissent  firom  the  pro- 
position which  I  have  mentioned,  I  should  not  regard  the 
absence  of  a  specific  precedent,  but  would,  without  sudi  a 
precedent,  act  upon  a  principle  that  I  found  established. 
I  do  not,  however,  see  that  the  proposition  is  clearly  baaed 
on  principle.  It  is  not,  I  conceive,  supported  by  any  ana- 
logy to  the  course  of  proceedings  at  common  law,  antece- 
dently to  the  statute  of  King  William  the  Fourth,  whidi 
was  quoted  at  the  bar ;  and  if  by  reason  of  the  statute  or 
otherwise,  that  which,  as  I  consider,   would   be  a  new 
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rvle,  ia  to  be  introduced  into  this  courts  it  ought^  in         1842. 
my  opinion,  to  be  introduced  by  higher  authority  than 
mine. 

It  has  been  said  that  great  inconvenience  must  arise 
from  not  assenting  to  the  defendant's  doctrine ;  inasmuch 
is  a  bill  might  be  filed,  nothing  done  upon  it  for  a  quarter 
of  a  century,  process  then  served,  and  the  Statutes  of  Li  * 
mitations  excluded  by  the  mere  fact  of  the  time  of  the 
filing  of  the  bill.  Upon  this  there  are  some  observations 
very  obvious.  In  the  first  place,  if  there  is  any  solid  founda- 
tion for  the  argument,  how  are  we  to  account  for  the  si* 
lence  of  the  books  on  a  matter  of  such  probably  frequent 
oocnirence  ?  In  the  next  place,  the  courts  of  law  seem  to 
be,  or  at  least  to  have  been  up  to  the  last  reign,  substan- 
tially under  a  dispensation  of  equal  inconvenience,  if  in- 
ecmvenience  there  be ;  and,  thirdly,  in  a  case  of  gross  or 
improper  delay  between  the  time  of  filing  a  bill  and  any 
farther  proceeding  in  the  cause  on  the  part  of  the  plaintiff, 
a  court  of  equity  does  not  require  any  such  rule  to  enable 
it,  in  the  exercise  of  the  judicial  discretion  belonging  to  it, 
to  deal  effectually  with  such  a  plaintiff,  and  to  provide 
amply  for  the  protection  of  a  defendant  so  circumstanced, 
making  the  case  by  his  answer. 

In  the  present  cause,  however,  no  such  case  is  made  by 
the  answer.  The  benefit  of  the  Statute  or  Statutes  of  Li- 
mitations, if  claimed  with  refierence  to  the  bill  of  exchange, 
is  claimed  in  merely  general  terms;  the  defendant  not 
alluding  to  the  process,  or  stating  matter  calculated 
to  call  the  plaintiff's  attention  to  the  particular  line  of 
defence  taken  at  the  bar.  Had  the  answer  been  other- 
wise framed,  the  plaintiff  might,  by  supplemental  bill, 
or  in  some  other  mode,  have  met  and  displaced  the  ob- 
jection, if  any.  The  mere  case,  indeed,  arising  firom 
the  production  of  the  subpcma  of  1836,  which  is  all  the 
support  in  evidence  that  Mrs.  Gray  has  for  the  argu- 
ment, is  not  of  itself  strong.     I  have  not  adverted  to  the 
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1842.  defendant's  suggestion,  that  the  bill,  if  paid  hj  Mr.  Plant, 
was  paid  as  early  as  January,  1828.  There  is  not,  I  think, 
legal  evidence  of  that ;  and  if  there  were,  the  mere  fact  that 
he  paid  the  bill  before  the  time  when  according  to  its 
tenor  it  became  due,  would  not,  I  apprehend,  give  him  a 
right  of  suit  before  that  time  against  the  drawer,  by  way 
of  loan  to  whom  he  accepted  it. 

On  the  whole,  without  expressing  or  intimating  any 
opinion  whether  it  would  be  wholesome  or  useful  to  adopt 
such  a  rule  as  that  for  which  the  defendant  contends,  I 
decline  making  the  precedent ;  and  I  must  refer  it  to  the 
Master  to  take  an  account  of  what  is  due  to  the  plaintiffs 
for  principal  and  interest  upon  the  bill,  and  declare  that 
they  are  entitled  to  have  the  amount  of  what  shall  be 
found  due  to  them  raised  or  paid  out  of  the  separate  estate 
of  the  defendant  Mrs.  Gray,  of  which  the  other  defendants 
are  the  trustees ;  and  let  the  defendants  the  trustees  be 
restrained  until  further  order  from  making  any  payment 
in  respect  of  such  separate  estate,  or  the  income  thereof, 
otherwise  than  under  the  order  of  this  Court ;  and  reserve 
the  payment  of  the  costs  of  so  much  of  the  bill  as  has  been 
dismissed,  and  reserve  further  directions  and  all  other 
costs,  with  liberty  to  apply. 

Before  parting  with  this  case,  I  wish  to  add,  that  I  de- 
sire not  to  be  considered  as  deciding  that  the  limitation  of 
six  years  is  or  is  not  applicable  under  any  circumstances 
to  a  demand  such  as  that  on  the  bill  of  exchange  in  ques- 
tion here  upon  the  separate  estate  of  a  married  woman. 
1  have  assumed  its  applicability  for  the  purpose  of  the  ar- 
gument. 
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1842. 
ViCKERs  V.  Oliver.  Jan.  26th, 

WSlst, 
ILLIAM  CHENEY  HART,  formerly  of  Hope  Bowd-  Upon  the  death 

ler,  in  the  county  of  Salop,  Esquire,  by  his  will  dated  the  who  had  devised 
21rft  May,  1818,  gave  and  devised  all  that  dwelling-house,  J^^  ^^  ~^*^ 
in  Barker-street,  Shrewsbury,  describing  it  as  the  late  resu  w«  debts,  a  bill 

-  ^  was  filed  on  be- 

dence  of  his  brother,  and  by  him  devised  to  him,  the  testator,  half  of  bis  cre- 
mfee,  unto  his  the  testator's  sister,  Hannah  Cheney  Hart,  gi^JJity  and  ^ 
for  life  J  and,  after  bequeathing  several  pecuniary  and  spe.  ^^^:°^' 
cific  legacies  to  various  persons,  amongst  whom  was  Anne  assets  adminis- 
Marsh,  he  ordered  that  all  his  just  debts,  funeral  expenses,  real  esutes 
and  all  the  legacies  given  by  his  will,  should  be  payable  SSlTjl^^J^'re- " 
out  of  all  his  estate,  real  and  personal;  and  he  gave,  de-  ceiver  was,  in 

1821,  appointed 

vised,  and  bequeathed  all  his  property  and  estate,  real  and  ofalihisestates. 
personal,  whatsoever  and  wheresoever,  in  possession,  rever-  wardU  disco" 
lion,  or  remainder,  unto  the  Rev.  Greorge  Watkin  Marsh,  J®"**!  ^  ?** 

'  '  °  '    testator  had 

his  heirs,   executors,  and  administrators,  upon  trust  to  died  seised  of 
ndse  by  sale  or  mortgage  of  all  or  any  part  thereof,  a  suf-  had  not  passed 
ficient  sum  to  pay  oflF  all  such  his  debts,  and  the  said  hJdtocen^' 
legacies,  and  all  other  incidental  expenses.     And  he  em-  ^  ^^  hcircss- 

"  ,  *  at-law,  M., 

powered  the  trustee  to  give  receipts,  &c.     And  as  to  the  npon  whose 
surplus  of  all  his  property,  real  and  personal,  he  gave  the  it  descended  to' 
same  absolutely  to  his  natural  sons,  Robert  and  William  Sl^t^^^^ 
Mainwaring,  as  tenants  in  common,  and  in  case  of  their  »^^  M.'s 

death,  a  snpple- 

both  dying  under  twenty-one,  to  his  heirs  or  heirs-at-law ;  mental  bill  was 
and  he  appointed  the  Mainwarings  and  George  Watkin  i,-  oneofUie 
Marsh  executors  of  his  will.  P^?**^*  '"^J^ 

onginal  suit, 
being  a  simple 
contract  creidi- 
tor  of  the  testator,  praying  to  have  the  benefit  of  that  suit  as  against  the  descended  estate : — 
HMf  that  as  the  original  soit  was  treated  as  a  suit  for  the  administration  of  all  the  testator's 
real  estates,  and  as  the  plaintiff  sought  to  affect  the  descended  estate  hj  standing  in  the  place 
of  the  specialty  creditors,  he  was  not  barred  by  the  Statute  of  Limitations,  but  was  entitled  to 
hare  the  descended  estate  marshalled  in  his  f&vour. 

A  simple  contract  creditor  who  has  acquired  a  right  of  marshalling  real  estate  is  not  barred 
by  die  lapse  of  less  than  twenty  years. 

Testator  derises  all  his  real  estate  in  trust  for  the  payment  of  his  debts.  At  the  time  of 
making  his  will  he  is  tenant  in  fee  of  several  estates,  ana  tenant  in  tail,  with  remainders  over, 
with  remainder  to  himself  in  fee,  of  an  estate  called  B.,  of  which  he  aifterwards  suffers  a  reco- 
very and  dies  without  republishing  his  will.  Qtkere,  whether,  in  the  administration  of  his  assets, 
the  estate  B.  is  applicable  to  the  payment  of  his  specialty  creditors  before  the  devised  estates  ? 
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1842.  The  testator^  at  the  time  of  making  his  will^  was  not,  as 

VicKK&s       ^®  considered  himself,  tenant  in  fee  under  his  brother's 

V-  will  of  the  house  in  Barker-street,  but  tenant  in  tail,  with 

Olivbr. 

remainder  to  his  sisters  in  tail,  with  remainder  to  himself  in 
fee.  He  afterwards  suffered  a  recovery  of  that  estate,  and 
died  on  the  28th  December,  1818,  leaving  Sarah  Cheney 
Marsh,  wife  of  Greorge  Watkin  Marsh,  his  only  sister,  and 
heiress-at-law;  his  other  sister,  Hannah  Cheney  Hart, 
having  died  in  his  lifetime,  without  issue. 

Geoi^e  Watkin  Marsh  proved  the  testator's  will,  and 
entered  into  possession  of  the  testator's  real  and  personal 
estate,  the  Mainwarings  being  infants. 

On  the  24th  February,  1820,  the  plaintiff  and  his  part- 
ner John  Pritchard,  being  simple  contract  creditors  of  the 
testator,  filed  their  bill  on  behalf  of  themselves  and  all 
other  the  creditors  of  the  testator,  two  of  whom  were 
stated  to  be  specialty  creditors,  against  Mr.  and  Mrs. 
Marsh  (the  latter  being  alleged  to  be  the  heiress-at-law 
of  the  testator),  and  against  the  legatees  under  the  tes- 
tator's will,  praying  for  the  administration  of  the  testator's 
personal  estate ;  and,  if  necessary,  that  the  testator's  will 
might  be  established,  and  an  account  taken  of  the  estates 
which  the  testator  was  seised  of  or  entitled  to  at  the  time 
of  his  death,  and  that  a  sufficient  part  thereof  might 
be  sold;  and,  if  necessary,  that  the  assets  might  be 
marshalled. 

In  the  answers  which  were  put  in  to  this  bill,  the  house 
in  Barker-street  was  not  treated  otherwise  than  as  passing 
under  the  testator's  will;  and  an  order  was  afterwards 
made  for  a  receiver  of  all  the  estates.  In  March,  1822, 
after  putting  in  her  answer,  and  after  publication  passed, 
but  before  the  hearing  of  the  cause,  Mrs.  Marsh  died. 
By  the  decree  at  the  hearing,  an  inquiry  was  directed  as 
to  what  estates  the  testator  died  seised  of,  and  it  was  or- 
dered that,  if  necessary,  a  competent  part  thereof  should 
be  sold;  and  it  was  declared  that  such  decree  should  be 
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binding  on  Anne  Marsh,  who  was  then  considered  to  be 
the  heireas-at-law  of  Mrs.  Marsh  and  the  testator. 

It  subsequently  appearing  that  Anne  Marsh  was  the 
daughter  of  the  defendant.  Marsh,  by  a  former  wife,  and 
that  the  defendant,  Oliver,  was  the  testator's  heir-at-law,  he, 
in  December,  1828,  executed  to  Marsh,  as  the  trustee  under 
the  testator's  wiU,  a  release  of  all  his  estate,  right,  title, 
fcc.,  in,  to,  or  out  of  all  the  freehold  and  copyhold  heredita* 
ments  either  in  possession,  reversion,  or  remainder,  late 
of  the  said  testator  and  devised  to  the  said  Greorge  Watkin 
Marsh  by  the  said  will,  upon  the  trusts  thereof. 

Under  the  decree  above-mentioned  the  greater  part  of  the 
testator's  real  estates,  exclusive  of  the  estate  in  Barker- 
street,  was  sold,  and  the  produce  applied,  together  with  his 
personalty,  in  discharge  of  his  specialty  debts ;  but  his  sim- 
ple contract  creditors,  including  the  plaintiff,  were  or  were 
alleged  to  be  unpaid. 

In  August,  1840,  the  plaintiff,  as  the  surviving  partner 
of  Pritchard,  filed  the  present  bill  against  Oliver  and 
against  William  Henry  Wood,  who  was  alleged  to  be  the 
tmstee  of  a  mortgage  term  in  the  estate  in  Barker-street, 
the  mortgage  having  been  paid  off  out  of  the  testator's 
personal  estate. 

The  bill  alleged  that  the  plaintiff  had  lately  discovered, 
as  the  fSsct  was,  that  the  testator  was  not  seised  in  fee  of 
the  estate  in  Barker-street  at  the  time  of  making  his  will ; 
that  he  had  died  intestate  as  to  that  estate;  that  it  had 
descended  to  Sarah  Cheney  Marsh,  the  testator's  heiress- 
at-Iaw,  and  from  her  to  Oliver  as  her  heir-at-law;  and  that 
OKver  had  been  in  possession  since  the  death  of  Sarah 
Cheney  Marsh. 

The  biU,  after  charging  that  the  plaintiff  had  been  led 
to  believe  from  the  answer  of  Mrs.  Marsh  in  the  former 
suit  that  aU  the  real  estates  of  the  testator  passed  by  his 
win,  although  he  and  his  then  co-plaintiffs  had  instituted 
that  suit  in  respect  of  all  the  real  estates  of  which  the  tes- 
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1842.  tator  was  seised  at  his  deaths  prayed  that  the  plaintiff  might 
have  the  same  benefit  of  the  former  proceedings  against 
Oliver  as  if  he  had  been  made  a  party  thereto  on  the  death 
of  Mrs.  Marsh ;  and  that^  it  appearing  that  the  devised 
estates  remaining  unsold  were  not  nearly  snflScient  for  pay- 
ment of  the  plaintiff  and  the  other  simple  contract  creditors 
of  the  testator^  it  might  be  declared  that  they  were  entitled 
to  satisfaction  to  that  extent  out  of  the  descended  estates; 
or  in  case  the  Court  should  be  of  opinion  that  Oliver  was 
not  bound  by  the  former  proceedings  since  the  death 
of  Mrs.  Marshy  then,  that  the  real  and  personal  estate 
might  be  administered,  and  if  it  should  appear  that  the 
personal  estate  had  been  properly  administered  in  payment 
of  the  specialty  debts,  then,  that  the  plaintiff  and  the  other 
simple  contract  creditors  might  be  satisfied  and  paid  out 
of  the  estate  in  Barker-street  and  any  other  of  the  tes- 
tator's descended  estates,  &c.  Lastly,  that  this  suit  might 
be  considered  and  taken  as  a  supplemental  suit  to  the 
former. 

The  defendant  Oliver,  by  his  answer,  insisted  that  the 
plaintiff  and  the  other  creditors  of  the  testator  ought  not, 
at  that  distance  of  time  from  his  death,  to  be  permitted  to 
make  any  claim  or  demand  in  a  Court  of  equity  against 
him  as  the  heir-at-law  of  the  testator  and  Sarah  Cheney 
Marsh  in  respect  of  the  descended  estate  of  the  testator; 
and  he  averred  that  the  cause  of  suit  (if  any)  against  him 
touching  or  concerning  the  descended  estate  of  the  tes- 
tator did  not  first  accrue  to  the  plaintiff  and  the  other 
creditors  of  the  testator  at  any  time  within  twenty  years 
next  before  the  commencement  of  this  suit ;  and  he  insisted 
upon  the  iull  benefit  of  the  Act  of  Parliament  passed  in 
the  third  and  fourth  year  of  his  late  Majesty  King  Wil- 
liam the  Fourth,  intituled  &c.  (a),  in  the  same  manner  as 
if  he  had  pleadea  the  same. 

(a)  Stat.  3  &  4  WQL  4,  c.  27. 
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Mr.  RuaseU  and  Mr.  Bigg,  for  the  plaintiff. — ^The  de-  1842. 
soended  estate  is  applicable  immediately  to  the  payment  of 
the  plaintiff's  debt.  Donne  v.  Lewis  (a)  and  Manning  v. 
Spooner  (b)  are  authorities  to  shew  that  if  particular 
estates  be  selected  and  devised  for  the  payment  of  debts, 
they  being  so  selected  must  be  applied  to  that  purpose 
before  the  descended  estates ;  but  that  unless  they  are  so 
■elected,  the  descended  estates  will  be  primarily  applicable. 
Unless,  therefore,  the  plaintiff's  right  is  affected  by  the 
decision  in  Milnes  v.  Slater  (c),  he  has  ground  for  con- 
tending that,  as  here  there  is  a  general  devise  upon  trust 
to  pay  debts  and  legacies,  there  is  no  particular  estate 
selected  for  that  purpose,  and  that  the  case  comes  within 
the  rule  laid  down  by  Sir  John  Leach  in  Bamewell  v.  Lord 
Cawdor  (d),  that,  to  exonerate  the  descended  estates,  there 
must  not  only  be  a  clear  intention  to  subject  the  devised 
estates  to  the  payment  of  the  debts,  but  also  a  clear  in- 
tention that  the  descended  estates  should  not  be  subject 
to  the  payment  of  the  debts.  It  must  be  admitted,  how- 
ever, that  in  Milnes  v.  Staler,  Lord  Eldon  went  a  great 
length  in  favoui^  of  descended  estates ;  holding,  that  al- 
though upon  the  will  there  was  a  general  trust  for  pay-  . 
ment  of  debts  out  of  the  real  estate,  yet  after-purchased 
lands  were  not  to  be  applied  in  ease  of  the  devised  estates 
in  payment  of  mortgage  debts.  Here,  however,  the  Court 
is  not  dealing  with  after-acquired  estate  in  the  same  sense 
as  in  Milnes  v.  Slater,  At  the  time  of  making  his  will  the 
testator  had  a  devisable  interest  in  the  estate  in  question, 
namely,  the  reversion  in  fee.  He  had  clearly  no  intention 
that  his  debts  should  be  paid  out  of  any  fiind  not  including 
that  estate. 

This  view  of  the  case,  however,  is  not  necessary  for  the 
plaintiff,  because  he  has  an  ultimate  right  at  least  to  have 
the  descended  estate  marshalled  in  his  favour.    The  ori- 

{a)  2  Bfo.  C.  C.  257.  (c)  8  Ves.  295. 

(6)  3  Ves  114.  \d)  3  Madd.  449. 
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1842.  ginal  bill  prays  for  an  account  of  all  the  estates  of  which 
the  testator  died  seised ;  the  decree  in  terms  operates  upon 
all  those  estates^  and  under  that  decree  the  specialty  cre- 
ditors have  been  paid.  [7%e  Vice^ChanceUor. — ^Mnst  you 
not  shew  that  if  Mrs.  Marsh  had  not  died,  and,  between 
publication  passed  and  the  hearing  in  the  former  suit,  you 
had  discovered  descended  estates,  you  would  have  been 
entitled  without  more  to  have  those  estates  marshalled  as 
against  her  ?  It  is  not  alleged  in  the  former  bill  that  there 
were  descended  estates.]  It  was  alleged  that  Mrs.  Marsh 
was  heire6s*at-law.  But  even  if  the  suit  had  not  been 
framed  with  a  view  to  marshalling,  the  Court  would,  if 
necessary,  have  directed  the  estates  to  be  marshalled, 
without  compelling  the  plaintiff  to  file  a  supplemental  bill: 
GibbsY.  Ougier[a). 

Mr.  SimplAMon  and  Mr.  WiKam  Eagle,  for  the  defend- 
ant Oliver. — ^The  cases  of  MUnes  v.  Slater  and  Manning  v. 
Spooner  are  not,  in  principle,  distinguishable  from  each 
other.  In  both  a  trust  was  created  for  payment  of  the 
testator's  debts  out  of  particular  estates.  Now,  although 
.  a  mere  charge  of  debts  upon  devised  estates  will  not  ex- 
onerate  the  descended  estates,  yet,  where  there  is  a  trust 
for  payment  of  debts,  the  Court  will  throw  that  trust  on 
the  devised  estates  before  resort  is  made  to  the  descended 
estates. 

The  plaintiff,  however,  does  not  so  much  rely  upon  this 
point  as  upon  his  right  of  marshalling.  But  the  question 
is  whether  he  has  filed  a  bill  upon  which  the  Court  can 
grant  relief  by  marshalling  the  assets.  Where  a  bill  ap- 
pears upon  the  whole  to  be  framed  with  a  view  to  such  relief, 
the  mere  omission  of  it  in  the  prayer  may  be  immateriaL 
But  here  the  original  bill  was  not  so  framed.  It  con- 
tained no  allegation  of  estates  having  descended,  and 

(fl)  12  Ves.  413. 
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was  directed  almost  entirely  to  the  execution  of  the  1842. 
trusts  of  the  will  and  the  consequential  relief.  It  was 
moreorer  filed  by  a  simple  contract  creditor  and  specialty 
creditors  as  oo-plaintifl^.  But  how  could  they  join  as  co- 
plaintiffs  in  a  suit  for  marshalling  the  assets?  Their 
interests  in  that  respect  would  be  so  completely  at  variance 
with  each  other^  that^  considering  the  bill  as  a  marshalling 
bill^  the  Court  would  dismiss  it  for  misjoinder  of  plaintiff. 
Lastly^  this  bill^  which  is  called  a  supplemental  bill,  is 
filed  eighteen  years  after  the  accruer  of  the  defendant's 
title :  but  in  the  common  case  of  a  personal  demand,  and 
this  is  nothing  more,  a  bill  of  revivor  cannot  be  filed  after 
six  years. 

Mr.  Oliver,  for  the  defendant  Wood. 

Mr.  Itusselly  in  reply. 

The  Yice-Chancellor. — In  this  cause  the  plaintiff  was  Jan.  zuu 
a  creditor  by  simple  contract  of  William  Cheney  Hart,  who 
died  in  the  year  1818.  He  was  not  a  trader;  and  except 
by  force  of  his  will,  his  simple  contract  debts  could  not 
affect  his  real  estates  farther  than  as  that  consequence 
may  be  produced  by  marshalling ;  and  marshalling  is  a 
main  object  of  the  present  bill.  His  will  devised  all  his  real 
estates  to  George  Watkins  Marsh,  in  trust  to  sell  and  to  ap- 
ply the  produce  in  paying  the  testator's  debts.  At  the  date 
of  this  wiQ,  it  is  admitted  that  he  was  seised  in  fee-simple 
in  possession  of  some  fireehold  property,  and  seised  as  ten- 
ant in  tail,  with  remainder  to  his  two  sisters  as  tenants 
in  common  in  tail,  with  cross  remainders  between  them 
in  tail,  with  remainder  to  himself  in  fee,  of  a  messuage  in 
Barker-street,  Shrewsbury,  in  which  his  deceased  elder 
brother,  whose  devisee  and  heir  he  was,  had  formerly  re- 
dded. Tliis  messuage  the  will  of  the  testator  in  the  cause 
describes  and  treats,  as  if  it  had  been  part  of  the  estate  of 
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1842.         which  he  was  seised  in  fee-simple  in  possession.     Tt  is 
admitted,  that  after  the  date  of  his  will,  he  suffered  a 
V.  recovery  of  the  messuage,  by  which  he  barred  the  estates 

tail,  and  acquired  the  fee-simple  of  it  in  possession,  and 
that  he  did  not  in  any  other  manner  revoke,  and  did  not 
republish  his  will,  which  was  proved  by  the  trustee,  one  of 
his  executors,  the  husband  of  his  only  surviving  sister  and 
heiress,  Mrs.  Marsh.  The  other  sister  is  admitted  to  have 
died  in  the  testator's  lifetime  without  issue. 

Though  the  messuage  formerly  entailed  then  descended 
on  Mrs.  Marsh,  not  affected  by  the  will,  this  view  of  the 
case  does  not  appear  to  have  suggested  itself  in  her  life* 
time. 

Soon  after  the  testator's  death,  certain  creditors  of  the 
testator,  by  specialty  and  simple  contract,  (including  Mr. 
Vickers,  the  sole  plaintiff  on  the  present  occasion),  filed  a 
creditors'  bill  against  Mr.  and  Mrs.  Marsh,  and  certain 
other  persons  claiming  interests  under  the  will.  The  plain- 
tiffs appear  to  have  considered  the  messuage  in  Barker- 
street  as  well  devised  by  the  will.  The  entail  and  reco- 
very are  not  noticed  by  them,  and  their  bill  treats  the 
messuage  as  part  of  the  estates  of  which  the  fee-simple  in 
possession  was  well  subjected  to  all  the  testator's  debts. 
The  same  view  of  the  case  appears  to  have  been  taken 
by  the  defendants  in  that  cause.  The  bill  was  answered, 
and  aft;erwards,  in  1821,  a  receiver  was  {q)pointed  of  the 
testator's  estate — a  proceeding  which  certainly  was  in- 
tended to  include  the  messuage  in  Barker-street.  The 
caute  was  put  at  issue,  witnesses  were  examined,  and  the 
evidence  published;  in  which  state  of  the  cause,  after  pub- 
lication, but  before  hearing,  Mrs.  Marsh,  in  the  year  1822, 
died. 

It  appears  to  have  been  supposed,^  that  she  left  a  lady, 
named  Anne  Marsh,  her  daughter  and  heiress.  Anne  Marsh 
was  already  a  party  to  the  suit,  and  it  was  thought  right 
to  continue  the  proceedings,  without  any  bill  of  revivor  or 


Oliver. 


CASES  IN  CHANCERY.  219 

snpplement,  and  the  proceedings  were  continued  accord-        1842. 
ingly.     A  decree  was  obtained  in  the  suit,  under  which  it      ^^^     ' 
is  admitted,  that  accounts  were  taken,  and  the  devised  9. 

estates,  or  some  of  them,  were  sold.  But  it  does  not  ap- 
pear, and  there  is  no  reason  to  believe  that  the  creditors 
of  the  testator  have  been  fully  paid ;  or,  in  particular,  that 
the  present  plaintiff  has  been  paid. 

In  or  before  the  year  1828,  it  was  discovered,  that  Mrs. 
Marsh,  had,  in  truth,  died  without  issue;  and  that,  upon 
her  death,  the  present  defendant,  Mr.  Oliver,  became  her 
heir,  and  the  heir  of  the  testator.  Mr.  Oliver  was  re- 
quested to  execute,  and  did  execute  a  deed,  in  1828,  con- 
firming the  will,  but  not  intended  to  have  any  other 
effect  than  that  of  acknowledging  the  testator's  sanity, 
and  its  due  execution  and  attestation,  as  I  understand. 
At  what  time  it  was  first  discovered  that  the  will  did  not 
affect  the  messuage  in  Barker-street  does  not  s^pear. 
Bat,  in  the  year  1840,  the  present  bill  was  filed,  for  the 
purpose  of  obtaining  the  benefit  of  the  former  suit,  and 
having  the  assets  marshalled  against  Mr.  Oliver,  and  so 
indirectly  subjecting  the  messuage  in  Barker-street  to  the 
testator's  simple  contract  debts.  The  bill  has  also  for  its 
object  to  obtain  the  benefit  for  the  testator's  creditors  of 
a  mortgage  term  on  this  same  property.  The  mortgage 
was  paid  off  by  Mr.  and  Mrs.  Marsh,  as  it  is  alleged,  and 
probably  with  truth,  out  of  the  testator's  personal  estate. 
The  term  was  vested  in  the  late  Mr.  Wood,  of  whom  one 
of  the  defendants  is  the  personal  representative,  in  trust 
for  Mrs.  Marsh,  her  heirs  and  assigns. 

Mr.  Oliver's  defence  to  this  bill  it  is  the  province  of  the 
C!ourt  now  to  consider.  This  defence  is  founded  on  length 
of  time,  and  the  statutes,  or  one  of  the  statutes,  of  limita- 
tions, and  seems  to  raise  two  questions:  first,  whether 
the  messuage  in  Barker-street,  was  by  the  original  suit 
effectually  brought  into  litigation,  so  as  to  have  been,  if 
Mrs.  Marsh  had  not  died,  and  that  suit  had  been  heard 
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1842.  which  he  was  seised  in  fee-simple  in  possession.  Tt  is 
admitted,  that  after  the  date  of  his  will,  he  suffered  a 
recovery  of  the  messuage,  by  which  he  barred  the  estates 
tail,  and  acquired  the  fee-simple  of  it  in  possession,  and 
that  he  did  not  in  any  other  manner  revoke,  and  did  not 
republish  his  will,  which  was  proved  by  the  trustee,  one  of 
his  executors,  the  husband  of  his  only  surviving  sister  and 
heiress,  Mrs.  Marsh.  The  other  sister  is  admitted  to  have 
died  in  the  testator's  lifetime  without  issue. 

Though  the  messuage  formerly  entailed  then  descended 
on  Mrs.  Marsh,  not  affected  by  the  will,  this  view  of  the 
case  does  not  appear  to  have  suggested  itself  in  her  life* 
time. 

Soon  after  the  testator's  death,  certain  creditors  of  the 
testator,  by  specialty  and  simple  contract,  (including  Mr. 
Vickers,  the  sole  plaintiff  on  the  present  occasion),  filed  a 
creditors'  bill  against  Mr.  and  Mrs.  Marsh,  and  certain 
other  persons  claiming  interests  under  the  will.  The  plain- 
tiffs appear  to  have  considered  the  messuage  in  Barker- 
street  as  well  devised  by  the  will.  The  entaQ  and  reco- 
very are  not  noticed  by  them,  and  their  bill  treats  the 
messuage  as  part  of  the  estates  of  which  the  fee-simple  in 
possession  was  well  subjected  to  all  the  testator's  debts. 
The  same  view  of  the  case  appears  to  have  been  taken 
by  the  defendants  in  that  cause.  The  bill  was  answered, 
and  afterwards,  in  1821,  a  receiver  was  appointed  of  the 
testator's  estate — a  proceeding  which  certainly  was  in- 
tended to  include  the  messuage  in  Barker-street.  The 
cau6e  was  put  at  issue,  witnesses  were  examined,  and  the 
evidence  published;  in  which  state  of  the  cause,  after  pub- 
lication, but  before  hearing,  Mrs.  Marsh,  in  the  year  1822, 
died. 

It  appears  to  have  been  supposed,^  that  she  left  a  lady, 
named  Anne  Marsh,  her  daughter  and  heiress.  Anne  Marsh 
was  already  a  party  to  the  suit,  and  it  was  thought  right 
to  continue  the  proceedings,  without  any  bill  of  revivor  or 
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sapplement^  and  the  proceedings  were  continued  accord-  1842. 
ingly.  A  decree  was  obtained  in  the  suit^  under  which  it 
is  admitted^  that  accounts  were  taken,  and  the  devised 
estates,  or  some  of  them,  were  sold.  But  it  does  not  ap- 
pear, and  there  is  no  reason  to  believe  that  the  creditors 
of  the  testator  have  been  fuUy  paid ;  or,  in  particular,  that 
the  present  plaintiff  has  been  paid. 

In  or  before  the  year  1828,  it  was  discovered,  that  Mrs. 
Marsh,  had,  in  truth,  died  without  issue;  and  that,  upon 
her  death,  the  present  defendant,  Mr.  Oliver,  became  her 
heir,  and  the  heir  of  the  testator.  Mr.  Oliver  was  re- 
quested to  execute,  and  did  execute  a  deed,  in  1828,  con- 
firming the  will,  but  not  intended  to  have  any  other 
effect  than  that  of  acknowledging  the  testator's  sanity, 
and  its  due  execution  and  attestation,  as  I  understand. 
At  what  time  it  was  first  discovered  that  the  will  did  not 
affect  the  messuage  in  Barker-street  does  not  appear. 
But,  in  the  year  1840,  the  present  bill  was  filed,  for  the 
purpose  of  obtaining  the  benefit  of  the  former  suit,  and 
having  the  assets  marshalled  against  Mr.  Oliver,  and  so 
indirectly  subjecting  the  messuage  in  Barker-street  to  the 
testator's  simple  contract  debts.  The  bill  has  also  for  its 
object  to  obtain  the  benefit  for  the  testator's  creditors  of 
a  mortgage  term  on  this  same  property.  The  mortgage 
was  paid  off  by  Mr.  and  Mrs.  Marsh,  as  it  is  alleged,  and 
probably  with  truth,  out  of  the  testator's  personal  estate. 
The  term  was  vested  in  the  late  Mr.  Wood,  of  whom  one 
of  the  defendants  is  the  personal  representative,  in  trust 
for  Mrs.  Marsh,  her  heirs  and  assigns. 

Mr.  Oliver's  defence  to  this  bill  it  is  the  province  of  the 
Court  now  to  consider.  This  defence  is  founded  on  length 
of  time,  and  the  statutes,  or  one  of  the  statutes,  of  limita- 
tions, and  seems  to  raise  two  questions:  first,  whether 
the  messuage  in  Barker-street,  was  by  the  original  suit 
effectually  brought  into  litigation,  so  as  to  have  been,  if 
Mrs.  Marsh  had  not  died,  and  that  suit  had  been  heard 


220  CASKS  IN  CHANCIRT. 

1842.  and  efficiently  proceeded  with  against  her,  capable  of 
being  dealt  with  under  the  first  bill,  for  all  the  purposes  of 
creditors,  without  amendment  and  without  supplement; 
secondly,  whether,  if  it  was,  the  length  of  time  whidi 
elapsed  before  the  filing  of  the  present  bill,  bars  the  pre- 
sent plaintiff's  remedy  against  Mr.  Oliver.  As  to  both 
points,  [  have  felt  some  doubt;  but  upon  reflection,  I  have 
come  to  the  conclusion,  that  each  of  them  ought  to  be 
decided  in  favour  of  the  plaintiff! 

In  the  first  bill,  there  is  certainly,  to  borrow  an  expres- 
sion used  by  Lord  Eldan,  great  penury  of  allegation.  It 
suggests  however,  the  possibility  that  there  might  be  real 
estates  of  the  testator,  which  Mr.  and  Mrs.  Marsh  might, 
effectually  or  otherwise,  contend  not  to  have  passed  under 
his  wiU.  It  contains  interrogatories,  addressed  to  such  a 
state  of  things ;  and  the  prayer,  in  terms,  extends  to  all 
the  freehold  estates  of  which  the  testator  was  seised  at  his 
death,  and  to  marshalling.  Had  the  answers  brought  f(N^ 
ward  the  true  case,  with  respect  to  the  messuage  in  Barker- 
street,  the  plaintiffs  might  have  amended;  but  no  such 
thing  was  done.  The  answers,  as  well  as  the  bill,  proceeded 
upon  the  notion  that  the  testator,  at  the  date  of  his  will, 
was  seised  in  fee^-simple  in  possession  of  the  messuage  in 
Barker-street,  and  that  the  will  was  not  revoked ;  and  in 
this  state  of  the  record,  a  receiver  is  appointed  of  the 
estates,  the  cause  is  put  at  issue,  witnesses  examined,  and 
the  evidence  published.  Now,  though  I  do  not  fiM*get  that 
Mrs.  Marsh  was  all  this  time  under  coverture,  yet,  I  can- 
not conceive,  that,  had  the  cause  been  brought  to  a  head- 
ing in  her  lifetin^e,  and  had  the  true  state  of  the  title  to 
the  messuage  in  Barker-street  been  then  suggested  at  the 
bar,  or  had  it  then  been  suggested  at  the  bar,  that  there 
were  any  descended  freehold  estates,  it  would  not  have  been 
competent  to  the  Court,  and  due  to  justice,  to  have  in- 
serted in  the  decree  such  directions  as  would  have  pro- 
duced a  report  from  the  Master,  shewing  what  descended 
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fireehold  estates  there  were ;  upon  whicli  report,  and  upon  1842. 
further  directions,  it  would,  in  my  opinion,  have  been 
equally  competent  to  the  Court,  and  due  to  justice,  to 
have  made  that  property  available  to  the  creditors,  whether 
directly  or  by  marshalling,  according  to  their  rights.  I 
think  that  such  a  course  of  proceeding  would  not  have 
been  contrary  to  any  rule  of  practice  or  pleading  existing 
in  this  Court,  a  view  supported  by  the  case  in  12  Vesey  (a), 
before  Sir  William  Grant.  That  case  is  not,  it  is  true, 
precisely,  and  altogether,  in  point,  but  has  considerable 
analogy  to  the  present.  I  feel  myself  therefore  bound  to 
hold,  that  at  Mrs.  Marsh's  death,  the  property  was  in  litiga- 
tion at  the  suit  of  the  original  plaintiffs,  of  whom  the  pre- 
sent plaintiff,  a  simple  contract  creditor,  is  one.  He  has  not 
exempted  himself  from  the  charge  of  considerable  delay  in 
bringing  forward  the  present  claim.  The  long  lapse  of 
time  between  Mrs.  Marsh's  death,  in  1822,  and  the  insti- 
tution of  the  present  suit  in  1840,  is  not  satisfactorily  ac- 
counted for;  but,  on  the  whole,  as  I  have  said,  notwith- 
standing HoUmgshead^s  case  (b),  and  others  of  that  kind, 
there  is  not,  I  think,  enough  to  warrant  the  Court  in  dis- 
missing the  bill,  wholly  or  partially.  I  must  consider  the 
order  for  a  receiver  made  in  Mrs.  Marsh's  lifetime  as  in- 
tended to  affect,  and  as  containing  words  sufficient  to  em- 
brace, the  messuage  in  Barker-street.  That  order  does 
not  appear  to  have  been  discharged  or  varied ;  and  though 
there  is  not,  as  far  as  I  am  aware,  any  evidence  that  the 
receiyer  ever  took  possession  or  received  rent  of  this  pro- 
perty, it  is  admitted  that  Mr.  Oliver  neither  had  posses- 
sion nor  received  rent  of  it  before  the  y^ar  1837,  when  he 
chdnied  and  receiyed  from  the  occupying  tenant  rent  for 
some  previous  years.  It  must  be  remembered  also,  that 
it  is  only  under  the  right  of  the  specialty  creditors,  that 
the  simple  contract  creditors  seek  to  affect  the  descended 

(a)  12  Ves.  413.  (6)  1  P.  W.  742, 
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1842.  estate  by  standing  in  the  place  of  specialty  creditors  paid 
out  of  the  personal  estate.  The  amount  of  the  personal 
estate^  the  mode  and  time  of  its  application,  and  the 
amount  and  circumstances  of  the  specialty  debts,  are 
not  in  proof  upon  the  present  occasion ;  but  there  does 
seem  reason  to  believe  that  the  testator's  personal  estate  is 
entitled  to  the  benefit  of  the  mortgage  vested  in  Mr.  Wood. 
Upon  the  whole^  considering  all  the  special  circum- 
stances of  the  case,  I  am  of  opinion,  entertaining  the  view 
which  I  do  of  the  nature  and  capabilities  of  the  first  suit, 
that  I  must  hold  the  present  plaintiff,  though  merely  a 
simple  contract  creditor,  not  precluded  by  length  of  time. 
I  must  therefore  give  him  the  usual  decree  against  Mr. 
Oliver,  including  a  direction  for  marshalling  as  to  the  de- 
scended estates,  and  the  benefit  of  the  former  proceedings, 
so  far  as  they  tok)k  place  in  Mrs.  Marsh's  lifetime.  So  £Eur  as 
they  took  place  after  her  death,  they  are  ineffectual  against 
Mr.  Oliver;  but  I  will  give  the  Master  power,  with  the 
consent  of  the  parties  to  this  suit,  if  they  shall  so  con- 
sent, to  adopt  any  of  the  proceedings  subsequent  to  Mrs. 
Marsh's  death. 

The  receiver  must  be  continued,  and  there  must  be  an 
inquiry  by  whom,  and  out  of  what  fund,  the  mortgage  now 
vested  in  Mr.  Wood  was  paid  off,  and  the  Master  must 
have  liberty  to  state  any  special  circumstances.  The  re- 
ference should  go  to  the  Master  in  the  original  cause.  I 
understand  it  to  be  admitted,  that  the  late  Mr.  Wood, 
the  trustee  of  the  mortgage  term,  was  assignee  of  Mr. 
Marsh's  estate  under  his  insolvency,  and  has  been  suc- 
ceeded in  that  office  by  his  personal  representative,  the 
present  Mr.  Wood,  one  of  the  defendants. 

At  the  conclusion  of  the  judgment  the  counsel  for  Mr. 
Oliver  said,  that  they  would  consent  to  the  adoption  in  the 
present  suit  of  the  proceedings  in  the  original  suit,  which 
took  place  subsequent  to  Mrs.  Marsh's  death. 


B 
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Smith  v.  Baker.  Jan.  20th, 


Y  an  indenture  dated  the  SOtli  March,  1815,  and  made  J-  s.,  under  the 

belief  that  he 

between  Elizabeth  Baker,  widow,  and  Thomas  Charles  Ba-  had  thefee-sim- 
ker,  described  as  only  son  and  heir-at-law  of  the  said  Eli-  gubjMt^^iife 
sabeth  Baker,  of  the  one  part,  and  Thomas  Martin  of  the  interest  in  his 

'  '^  ,  .  mother,  con- 

other  part,  certain  lands  at  Sitwell  and  Brightwell  in  the  yeyedaiihia 
county  of  Berks  were,  in  consideration  of  a  sum  of  money  '^Tr  ttT 
expressed  to  have  been  advanced  by  Martin  to  Elizabeth  ^?to«/^r" 
Baker  and  Thomas  Charles  Baker,  demised  to  Martin,  his  conveyance 

contained  cove- 

execntors,  &c.,  for  a  term  of  500  years,  with  a  proviso  for  nants  for  title 
making  void  the  said  term,  on  payment  to  Martin,  his  ^^urance.    I? 


executors,  &c.,  by  Elizabeth  Baker  and  Thomas  Charles  turned  out  that 

'         '      "^  at  the  time  of 

Baker,  their  heirs,  executors,  or  administrators,  or  any  or  theconyeyanoe, 
either  of  them,  of  the  mortgage  money  and  interest  as  the  fee-simple, 
therem  mentioned.  Z^e^L 

This  mortgage  was  afterwards  assigned  to  the  plaintiff  scendedto  J.S. 

"  ^  ^  as  her  heir-at- 

Catherine  Smith,  by  an  indenture  dated  the  18th  April,  uw  -.—Held, 
1817,  to  which  Mrs.  Baker  and  her  son  were  parties.     On  no^estate  passed 
this  occasion,  and  from  time  to  time  afterwards,  further  ^y  **^®  ^11®^" 

'  '  ance,  yet  the 

advances  were  made  to  them  by  the  plaintiff,  and  on  the  transaction 
22nd  July,  1830,  they  executed  to  the  plaintiff  a  deed  of  contract  for 
fiourther  charge  on  the  same  premises.    In  the  deed  of  as-  cific  estate 'and 
signment  to  the  plaintiff,  the  mortgagors  were  described  thatJ.  s.,un- 

^  .  ,    less  he  could 

in  the  same  manner  as  in  the  original  mortgage-deed,  and  set  aside  the 
the  proviso  for  redemption  was  similar.     In  both  deeds,  ^^^  ^^  i^ 
the  mortgagors  covenanted  that  they,  or  one  of  them,  had  ^jL^J^^^Jt 
a  good  title  &c.  and  for  further  assurance.  into  execution. 

By  indentures  of  lease  and  release  and  assignment  dated 
respectively  the  21st  and  22nd  days  of  June,  1832,  the 
latter  deed  being  made  between  Thomas  Charles.  Baker,  of 
the  first  part,  Isaac  King,  William  Toovey,  and  Holland 
Thomas  Birkett  of  the  second  part,  and  several  other  per- 
sons, creditors  of  the  said  Thomas  Charles  Baker,  who 
dioold  execute  the  said  release,  of  the  third  part,  reciting 

q2 
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1842*  tliat  the  said  T.  C.  Baker  was  seised  in  fee-simple  of  a  mes- 
suage or  tenement^  farm^  lands,  and  hereditaments,  with 
their  appurtenances,  situate,  lying,  and  being  at  Sitwell  and 
Brightwell,  in  the  cotmty  of  Berks,  subject  to  a  mortgage 
thereof  by  him  to  the  plaintiff,  but  the  particular  amount 
of  such  mortgage  debt  could  not  be  then  ascertained  with 
any  certainty;  and  also  reciting  that  the  said  T.  C.Baker  was 
entitled  to  certain  other  property  therein  particularly  men- 
tioned, and  that  he  stood  indebted  to  the  said  Isaac  King, 
William  Toovey,  and  Holland  Thomas  Birkett,  and  diyers 
other  persons,  and  being  unable  to  make  immediate  payment 
and  satisfaction  to  his  said  several  creditors,  had  agreed  to 
convey  the  said  messuage  or  tenement  and  premises  at  Sit- 
well  and  Brightwell  aforesaid,  and  also  to  assign  and  make 
over  his  other  property  therein  mentioned,  unto  the  said 
King,  Toovey,  and  Birkett,  their  heirs,  executors,  adminis- 
trators, and  assigns,  upon  the  trusts  thereinafter  declared, 
and  for  the  benefit  of  the  creditors  of  him  the  said  T.  C.  Ba- 
ker, and  in  full  payment,  satisfaction  and  discharge  of  the 
several  debts  due  to  them  respectively,  which  they,  the  seve- 
ral persons  parties  thereto  of  the  second  and  third  parts,  did 
thereby  agree  to  accept  and  take  in  full  of  their  said  debts, 
and  did  release  and  discharge  the  said  T.  C.  Baker  of  and 
from  the  said  several  debts :  It  was  witnessed,  that,  in  consi- 
deration of  the  premises,  &c.,  the  said  T.  C.  Baker  granted, 
bargained,  sold,  released  and  confirmed  unto  the  said  King, 
Toovey,  and  Birkett,  all  that,  &c.,  [describing  the  property 
at  Sitwell  and  Bright  well],  and  also  all  other  (if  any)  themes- 
suages,  cottages,  lands,  tenements,  hereditaments,  and  real 
estate  whatsoever  of  him  the  said  T.  C.  Baker,  whether  in 
possession,  reversion,  remainder,  or  expectancy,  and  all  the 
estate,  right,  title,  use,  trust,  benefit,  property,  possession, 
inheritance,  claim,  and  demand  whatsoever,  at  law  and  in 
equity,  of  him  the  said  T.  C.  Baker,  of,  in,  to,  or  out  of  the 
said  premises,  or  any  part  thereof,  to  hold  the  same  (sub- 
ject to  the  said  mortgage  to  the  plaintiff  Catherine  Smith 
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said)  unto  the  said  King^  Toovey^  and  Birkett,  their  heirs  1842. 
and  assigns,  upon  trust,  to  sell  and  dispose  of  the  said  mes- 
suage and  hereditaments  in  manner  therein  mentioned,  and 
to  stand  and  be  possessed  of  the  net  money  thence  arising, 
after  discharging  and  satisfying  the  mortgage  debt  affect- 
ing the  same,  and  also  after  deducting  the  costs  of  sale, 
upon  trust,  in  the  first  place  to  pay  and  discharge  the 
costs  of  preparing  the  release  &c.,  or  otherwise  incurred 
in  the  execution  of  the  trusts,  and,  after  paying  certain 
sums  therein  particularly  mentioned,  to  pay  the  net  resi- 
due of  the  monies  arising  by  the  ways  and  means  aforesaid, 
as  far  as  the  same  would  extend,  unto  and  among  the  said 
Sling,  Toovey,  and  Birkett,  and  all  the  other  creditors  of  the 
said  T.  C.  Baker,  who  should  execute  the  said  release  rate- 
ably  and  proportionally  according  to  the  amount  of  their 
respective  debts,  without  any  preference  or  priority,  and 
in  full  discharge  of  their  said  several  debts.  The  deed  con- 
tained an  assignment  of  personalty  upon  the  same  trusts. 
It  also  contained  an  express  covenant,  that  T.  C.  Baker, 
at  the  time  of  the  execution  thereof,  was  seised  of  an 
estate  in  fee-simple,  of  and  in  the  hereditaments  therein 
expressed  to  be  released,  and  had  in  himself  good  and  full 
power  to  release  and  convey  the  same,  subject  to  such  mort- 
gage to  the  plaintiff  as  aforesaid,  and  also  to  assign  the 
personal  estate  thereinbefore  mentioned  to  be  assigned,  in 
manner  and  upon  the  trusts  thereinbefore  also  mentioned, 
and  that  all  and  singular  the  said  several  premises  should 
remain  and  be  to  the  uses,  upon  the  trusts,  and  for  the 
intents  and  purposes  aforesaid. 

This  deed  was  executed  by  Baker,  and  also  by  the  trus- 
tees and  several  other  creditors,  whose  debts  amounted  to 
iE1670  and  upwards ;  and  the  creditors  subsequently  re- 
ceived a  dividend  of  10^.  in  the  pound  out  of  the  personal 
estate. 

In  April,  1834,  Mrs.  Baker  died,  after  which  the  plain- 
tiff filed  the  present  bill  against  Thomas  Charles  Baker^ 


226  CASES   IN   CHANCEBY. 

1842.        and  against  Eling^  Tooyej,  and  Birkett^  for  a  foredosore 
of  the  premises. 

The  defendant  Baker,  by  his  answer,  stated  that  he  had 
lately,  and  since  the  filing  of  the  bill,  discovered  that  at 
the  time  of  the  execution  of  the  indentures  of  June,  1832, 
the  mortgaged  premises  were,  by  virtue  of  certiuii  settle- 
ments  made  many  years  back,  vested  in  his  mother  in 
fee,  whereas  he  had  executed  those  indentures  under  the 
impression  that  his  mother  was  entitled  for  life  only,  and 
that  he  was  entitled  to  the  fee-simple,  subject  to  her  life 
interest.  He  therefore  submitted,  whether  the  other  de- 
fendants took  any  interest  in  the  equity  of  redemption  of 
the  premises. 

Upon  the  cause  coming  on  for  hearing  before  Lord  Coi' 
ienham,  C,  his  Lordship  declared  that  the  plaintiff  was 
entitled  to  a  decree  of  foreclosure,  and  he  referred  it  to 
the  Master  to  inquire  whether  the  defendants.  King, 
Toovey,  and  Birkett,  had  any  and  what  interest  in  the 
mortgaged  premises,  tmder  the  indentures  of  June,  1832. 

The  Master  reported,  that  the  effect  of  the  indentures 
of  June,  1832,  was  to  transfer  to  the  last-named  defend- 
ants all  the  interest  which  Thomas  Charles  Baker  then 
had  in  the  equity  of  redemption,  and  that  the  plaintiff 
could  not  effectually  foreclose  the  mortgage  term  without 
barring  that  equity;  and  that  though  the  recital  in  the 
deed  of  release  of  the  22nd  June,  1832,  that  Thomas  Charles 
Baker  was  seised  in  fee-simple  of  the  premises  subject 
only  to  the  mortgage,  was  inaccurate,  yet  it  was  true  to 
this  extent,  that  he  had  then  in  him  the  equity  of  redemp- 
tion, or  an  interest  in  the  equity  of  redemption,  by  express 
contract  with  the  mortgagee. 

To  this  report  the  defendant  Baker  took  exceptions, 

on  the  ground  that  at  the  time  of  the  execution  of  the 

indentures  of  June,  1832,  he  had  no  interest  whatever 

in  the  premises,  and  that  consequently  no  interest  was 

^conv^ed  by  those  deeds  to  the  other  defendants.    He 
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then  set  out  various  deeds  of  Aprils  1799^  March^  1800^ 
and  Marclij  1802^  which  had  been  used  before  the  Master, 
by  which  it  appeared  that  the  legal  estate  in  the  premises 
was  outstanding  in  a  Mr.  Newton^  who  was  not  a  party  to 
the  mortgage  deed  of  1815^  or  any  subsequent  deed;  and 
he  submitted  that,  under  the  circumstances^  the  indenture 
of  release  of  June^  1832^  did  not  operate  against  him  by 
estoppel. 

•  Mr.  Kenyan  Parker  and  Mr.  Glasse,  for  the  report. 

Mr.  Lee  and  Mr.  Randell  for  the  exceptions. — ^The  Mas- 
ter has  given  a  wrong  construction  to  the  instruments. 
Admitting,  for  the  sake  of  argument,  that  they  might 
amount  to  a  contract,  he  has  treated  them  as  a  conveyance. 
[Tke  Vtce'ChanceUar.—l  agree  with  you,  that  the  instru* 
ments  gave  no  interest,  and  that  there  was  no  conveyance. 
The  question  is,  however,  whether  the  deed  of  1832  was 
not  an  available  contract  of  charge  on  the  estate.]  At  the 
time  of  the  execution  of  that  deed,  the  defendant  was 
under  a  misapprehension  of  his  rights.  Under  such  cir- 
cumstances it  will  be  no  estoppel  to  him  in  equity, 
whatever  it  might  be  at  law  (a).  Besides,  when  he  exe- 
cuted it,  he  had  a  mere  hope  of  succession,  a  mere  pos- 
sibility of  succeeding  to  his  mother's  estate.  The  Court 
18  jealous  of  transactions  of  this  kind  with  heirs  appa- 
rent, and  it  has  been  laid  down  without  qualification  that 
a  mere  hope  of  succession  is  not  the  subject  of  con- 
tract.    [The  Vice-Chancellor  mentioned  the  case  of  Beck^ 


1842. 


(a)  In  Bemley  v.  Burdon,  2  S. 
&  S.  519,  it  was  held  that  a  con- 
▼eyance  by  lease  and  release  of  an 
Mtate  which  a  party  had  not  at  the 
time  of  the  conveyance  operated,  at 
law,  aa  an  estoppel  to  him  and  his 
assigns;  and  that  decision  was  af- 
finned  by  Lord  Eldon.     In  Bt^ht 


V.  Bucknell,  2  B.  &  Ad.  278,  where 
the  conveyance  was  by  lease  and  re- 
lease, it  was  held  that  there  was  no 
estoppel ;  but  that  case  is  distin- 
guishable in  its  circumstances  from 
the  former.  See  an  able  article  on 
this  subject  in  the  Jurist,  Vol.  5, 
pp.858, 1170. 
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1842.        ley  v.  Newland  (a).]      In  Carleton  v.  Leight(m{b),  it  is 
^]^][;j!^     laid  down  by  Lord  Eldon  that  the  expectancy  of  an  heir 
^^  presumptiTe  or  apparent  (the  fee-simple  being  in  the 

ancestor)  is  not  an  interest^  and  is  not  capable  of  being 
made  the  subject  of  assignment  or  contract.  Wright  y. 
Wright  (c).  The  Court  will  look  at  all  the  circumstances 
of  the  contract.  We  do  not  deny  that  ELing^  Toovey,  and 
Birkett  might  file  a  bill  to  enforce  the  covenant  for  fur- 
ther assurance^  but  the  question  now  is  whether  they  have 
any  and  what  interest,  [The  Vice-ChanceUor, — ^Mrs.  Baker 
is  dead^  and  her  estate  has  descended  upon  her  son] .  Still 
the  right  of  the  other  defendants  rests  in  contract  only, 
and  must  be  carried  out  by  the  decree  of  the  Court  before 
it  can  be  turned  into  an  interest. 

In  the  course  of  the  argument,  upon  the  Vice-Chof^ 
cellar  referring  to  that  class  of  cases  where  a  man  who  has 
no  title  seUs  an  estate  and  upon  afterwards  acquiring  a 
title  is  compelled  to  make  good  the  title  to  the  yendee, 
the  counsel  in  support  of  the  exceptions  cited  Noel  y. 
Bewley  (d). 

In  answer  to  a  question  put  by  the  Court,  it  was  ad- 
mitted that  no  bill  had  been  filed  by  Baker  against  the 
other  defendants  to  set  aside  the  deeds  of  1832. 

Mr.  Parry,  for  the  other  defendants,  was  stopped  by 
the  Court. 

The  Vice-chancellor. — ^The  plaintiff  being  mortgagee 
with  undoubted  priority,  filed  his  bill  against  several  par- 
ties, each  claiming  an  interest  in  the  estate.  Of  these  de- 
fendants, one  denied  that  the  others  had  claims.  It  was 
therefore  necessary,  in  the  opinion  of  the  judge  who  heard 


(a)  2  p.  W.  182.  (c)  1  Ve«.  sen.  411. 

(6)  3  Mer.  671.  (d)  3  Sim.  103. 
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the  canaei  in  order  to  do  justice  to  the  plaintiff  and  defend-  1842. 
ants,  to  ascertain  first  whether  all  the  defendants  were 
interested  in  the  equity  of  redemption.  He  therefore  di- 
rected an  inquiry,  with  liberty  to  the  Master  to  state  spe- 
cial circumstances.  That  made  the  defendants  actors  in  the 
Master's  office.  They  entered  into  the  controTcrsy  accord- 
ingly, and  the  Master  has  found  that  some  of  the  defend- 
imta  have  that  right  which  the  other  denied.  An  excep- 
tion has  been  taken  to  the  Master's  report,  and  the  excep- 
tion turns  on  this : — ^that  Baker,  who  contends  that  the 
other  defendants  have  no  right,  was,  when  he  executed  the 
conveyance  under  which  they  claim,  heir-apparent  only  of 
the  person  seised  in  fee  of  the  property,  and  not  having 
any  interest,  was  unable  to  convey  any  interest ;  and  it  is 
said  that  he  acted  under  an  erroneous  notion  of  his  title, 
that  £act  being  evidenced  by  his  own  affidavit,  and  the  re- 
cital in  the  deed.  I  am  not  sure  that  the  affidavit  and 
deed  agree.  The  deed  describes  him  as  being  entitled  to 
the  fee-simple  in  possession :  the  affidavit  alludes  to  his 
mother  as  having  a  life  interest.  I  do  not  think,  however, 
that  this  variation  is  very  material.  He  has  dealt  with  the 
property  not  generally,  but  upon  a  specific  contract  for 
value,  in  the  same  manner  as  if  he  had  sold  the  specific 
estate.  He  holds  out  to  the  creditors,  not  his  property  ge- 
nerally, but  this  particular  property;  and  upon  the  groimd 
of  the  property  specified  being  apprc^riated  to  pay  his 
debts,  he  is  released.  Therefore,  to  all  substantial  intents 
this  was  a  sale  by  him  of  the  property. 

It  may  be  that  he  did  not  know  what  his  interest  was  at 
the  time ;  but  upon  the  mere  circumstances  which  appear 
here,  he  cannot  be  allowed  to  deprive  his  creditors  of  an 
estate  of  which  he  disposed  to  them  for  valuable  considera- 
tion. It  is  not  sufficient  for  him  to  say  that  he  then  had 
no  interest  in  it — ^that  he  acquired  subsequently  the  estate 
which  he  said  he  had,  and  which  he  may  or  may  not  have 
supposed  himself  to  have  had,  at  the  time  of  the  execution 
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^ >, ' 

Smith 

r. 
BAKxm. 


of  the  deeds  of  1832.  Whether  the  Master  has  arrived  at 
the  condusion  to  which  he  has  comOi  and  which  I  think 
is  the  right  conclusion^  by  correct  steps,  I  do  not  say.  Per- 
haps  I  may  di£fer  from  him  as  to  so  much  of  the  case,  and 
agree  so  far  with  the  argument  of  Mr.  Lee.  Bat  I  see 
enough  to  satisfy  me  that  there  was  a  contract  for  value,  by 
deed,  for  the  sale  of  this  specific  estate  to  the  creditors;  and 
I  cannot  relieve  the  party  from  the  effect  o(  that  ccmtraet 
I  think,  however,  that  the  exceptions  were  in  9ome  de- 
gree justified.  I  shaU,  therefore,  not  overmle  them,  and 
shall  allow  the  excepting  party  to  take  back  his  deposit. 

Take  an  account  of  what  is  due  to  the  plaintiff  for  principal,  intemt, 
and  costs  on  her  mortgage,  &c.  Declare  that,  hj  virtue  of  the  indentorei 
of  the  2l8t  and  22nd  June,  1832,  the  defendants,  King,  Toovey,and  Bb- 
kett,  have  an  equitable  interest  in  the  estate  in  question,  subject  to  ths 
plaintiffs  mortgage.  Declare  that  the  defendants.  King,  &c*,  are  entifltd 
to  redeem  the  plaintifi^  and  in  case  they  shall  not  redeem  within  six 
months  from  the  date  of  this  decree,  then  the  defendant  Baker  to  be  at 
liberty  to  redeem  the  plaintiff.  And  on  the  application  of  the  defendants^ 
declare,  that,  as  between  the  defendant  Baker  and  the  other  defimdaiiti^ 
the  decree  shall  be  without  prejudice  to  any  bill  which  the  defendant  Ba- 
ker may  file  against  the  defendants  King,  &c.,  within  six  months  from 
the  date  of  this  decree. 


Jan.  20M.  EadES  V.  HaRBIS. 

One  of  sereral  tl  OHN  EADES,  who  carried  on  an  extensive  business  as 
^rutii  having  ^  brick-maker  in  Staffordshire,  having  died  leaving  a  very 
taken  the  bene-  obscnre  will,  his  widow  and  children,  in  order  to  prevent 

fit  of  the  Insol-  '  '  *^ 

vent  Act,  joins  disputes  as  to  the  testator's  property,  executed  certain  in- 
with  two  others  dentures  of  lease  and  release  and  assignment^  whereby  all 
h^tf^^^m    ^^®  testator's  freehold,  copyhold,  and  customary  estates, 

to  carry  the 

tnist  deed  into  ezecation ;  the  assignee  of  the  insolvent  being  a  defendant,  and  the  biU  allcgio| 

that  there  is  a  surplus  coming  to  the  insolvent  after  payment  of  all  his  debts,     lliis  is  not  a 

misjoinder  of  which  advantage  can  be  taken  at  the  hearing ;  and  temble  that  it  is  no  ground  of 

demurrer. 

With  respect  to  the  effect  which  such  assignments  have  upon  the  suit,  there  is  no  distinctioB 
between  assignments /remieii/e  lite  of  equitable  interests  by  plaintiffs,  and  similar  ^mgnrnf"** 
by  defendants. 

Inquiry  directed  as  to  defendants  being  out  of  the  jurisdiction. 
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tnd  all  his  stock  in  trade  and  personal  effects^  were  con-         1842. 

▼eyed  and  assigned  to  three  persons  of  the  names  of  Pearce,        Eadbs 

Harris^  and  Bobinson  (who  executed  the  deed)^  their  heirs^  ** 

ezecators^  administrators^  and  assigns,  upon  trust  to  sell 

the  same,  and,  after  paying  the  testator's  debts,  to  invest 

the  produce  in  the  funds,  or  on  real  security,  and  pay 

the  dividends  and  interest  to  the  testator's  widow  for  her 

Me,  and  after  her  death,  to  divide  the  property  among 

ioeh  of  the  testator's  children  as  should  be  then  living,  and 

the  issue  of  such  as  should  be  dead.    Power  was  given  to 

the  trustees  to  permit  the  widow  to  carry  on  the  testator's 

borineas  for  the  support  of  such  of  the  children  as  might  be 

underage. 

^e  bill  was  filed  by  three  of  the  testator's  children, 
alleging  misapplication  of  the  trust-funds  by  the  trustees, 
and  praying  for  accounts  of  the  real  and  personal  estate, 
whether  sold  or  unsold  by  the  trustees,  and  that  the  rights 
of  the  parties  might  be  declared. 

The  plaintiffs  in  the  suit  were  Thomas  Eades,  the  eldest 
aon  and  heir-at-law  of  the  testator,  John  Eades,  another 
son,  who  was  his  customary  heir,  and  George  Dalrymple, 
and  Elizabeth,  his  wife;  Elizabeth  being  a  daughter  of 
the  testator.  The  last  named  plaintiff's  were  out  of  the 
jurisdiction.  The  defendants  were  the  trustees,  the  widow, 
the  remaining  children  of  the  testator,  including  Sarah, 
the  wife  of  William  Bannister,  and  her  husband,  (who  were 
allied  to  be  out  of  the  jurisdiction),  and  James  Higgs, 
Ae  assignee  of  Thomas  Eades  under  the  Insolvent  Act. 

The  bill  alleged,  that  the  real  and  personal  estate  of 
Thomas  Eades  had  been  conveyed  to  the  defendant  Higgs, 
upon  the  trusts  of  the  several  acts  of  Parliament  passed 
for  the  relief  of  insolvent  debtors,  under  which  there  was 
a  resulting  trust  for  the  benefit  of  the  said  Thomas  Eades 
beyond  the  debts  thereby  secured,  which  debts  such  real 
and  personal  estate  were  more  than  sufficient  to  satisfy ; 
and  that  this  would  appear  from  the  accounts  of  the 
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1842.  signee.  The  prayer  against  the  assignee  was^  that  he  might 
"  be  directed  to  pass  his  accounts  in  the  proper  courts  and 

r.  pay  over  to  the  plaintiff^  Thomas  Eades,  the  surplus  of  his 

property,  after  payment  of  his  debts. 

No  evidence  was  entered  into  on  either  dde^  but  the 
answers  were  replied  to. 

On  behalf  of  the  defendants,  the  trustees,  it  was  ob- 
jected, partly  in  their  answers  and  partly  at  the  hearing : — 
1.  That  Thomas  Eades,  being  an  insolvent  debtor,  was 
not  competent  to  join  as  a  plaintiff,  although  his  assignee 
was  a  defendant.  2.  That  John  Eades  had,  since  the  in- 
stitution of  the  suit,  taken  the  benefit  of  the  Insolvent 
Debtors'  Act,  and  that  his  assignee,  Thomas  Harris,  claimed 
his  share  in  the  premises.  3.  That  the  defendants.  Ban- 
nister and  wife,  who  had  put  in  no  answer,  were  not  proved 
to  be  out  of  the  jurisdiction. 

Mr.  Cooper^  and  Mr.  Jeremy ,  for  the  plaintiffs. — ^First, 
there  being  alleged  to  be  a  surplus  of  Thomas  Eades'  pro- 
perty, in  respect  of  which  the  bill  is  brought,  he  is  not  an 
improper  or  unnecessary  party;  but  even  if  he  were  an 
unnecessary  party  by  reason  of  want  of  interest,  the  objec- 
tion on  that  ground  would  not  be  available  at  the  hearing. 
Roffety  V.  King  (a).  Secondly,  though  it  is  alleged  by  the 
answers  of  the  trustees,  that  John  Eades  has  taken  the 
benefit  of  the  insolvent  act,  that  allegation  is  denied  by 
the  plaintiff,  John  Eades;  though  it  may  be  true  that  since 
the  institution  of  the  suit,  he  has  assigned  his  interest 
John  Eades,  therefore,  having  replied  to  the  answer,  is 
entitled  to  an  inquiry  on  that  point.  In  order  to  meet 
the  third  objection,  the  plaintiffs  are  entitled  to  exhibit  an 
interrogatory. 

Mr.  Koe  and  Mr.  Romilly,  for  the  defendants,  the  tros- 

(a)  1  KeeD,  601.     See  the  judgment  of  Alderton,  B.,  in  Daviet  r. 
Quarterman,  4  You.  h  C.  257. 
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tees. — ^The  defendants  are  willing  to  account^  but  desirous  1842. 
to  account  to  proper  parties.  Thomas  Eades  cannot  sue 
as  a  co-plaintiff^  notwithstanding  he  has  made  his  assignee 
a  defendant :  Kaye  v.  Fosbrooke  (a) .  [The  Vtce-ChanceUor, — 
The  only  plaintiff  in  that  case  was  the  insolvent.]  Here^ 
he  joins  with  other  parties  as  a  co-plaintiff^  but  that  will 
not  help  the  difficulty.  He  is^  to  say  the  leasts  an  unneces* 
sary  party.  King  of  Spain  v.  Machado  (i).  [The  Vice-Chat^ 
eeUar. — ^In  Rhodes  v.  Warburton  (c),  there  was  a  superfluous 
plaintiff,  but  The  Vtce-Chancellor  held,  that  a  demurrer 
would  not  lie  on  that  ground.  The  party  was  not  a  stranger, 
but  had  an  interest.  That  case  went  before  Lord  Gotten^ 
ham  ;  the  same  objection  was  taken,  and  he  confirmed  the 
decision.]  Admitting  that  Thomas  Eades  might  sue  as  a 
co-plaintiff,  he  is  virtually  the  sole  plaintiff  in  this  case, 
John  Eades  having  assigned  his  interest  for  the  benefit  of 
his  creditors,  and  the  other  plaintiffs  being  out  of  the  juris- 
diction. Under  such  circumstances  it  is  submitted,  that 
the  defendants  ought  to  be  protected  by  having  the  as- 
signee of  John  before  the  Court;  more  especially  as  an-> 
other  suit  has  been  filed  against  them  by  the  testator's 
creditors.  [The  Vice-Chancellor. — John's  assignment  is 
merely  that  of  an  equitable  interest  pendente  lite.']  It  is 
submitted,  that  there  is  a  distinction  in  this  respect  be-* 
tween  plaintiffs  and  defendants.  The  Court  will  not  allow 
a  defendant  to  stave  off  the  consequences  of  a  cause,  by 
assigning  from  time  to  time,  and  therefore  takes  no  notice 
of  his  assignment.  But  the  same  reason  does  not  apply  to 
plaintiffs.  There  are  other  cases,  as  that  of  the  marriage 
of  females,  in  which  the  same  acts  done  by  plaintiffs  and 
defendants  have  a  very  different  effect  on  the  suit. 

Mr.  Craig,  Mr.  Jervis,  and  Mr.  Law  appeared  for  other 
parties. 

(a)  8  Sim.  28.  (6)  4  Russ.  225.  (c)  6  Sim.  617. 


284  CASES  IN   CHAMCXET. 

1842.  The  Vice-Chanceixoe. — ^The  plaintiffs,  Mr.  and  Mrs. 

Dalrymple,  are  necessary  parties,  having  plainly  a  right  to 
sue;  and  the  drcmnstance  that  they  are  ontof  the  jnrisdio- 
tion  is  not  material.  It  is  not  a  question  of  directing  or 
not  directing  security  for  costs.  They  are  properly  made 
plaintiffs.  They  happen  to  be  associated  with  Thomas 
and  John  Eades.  Thomas  had  an  interest  whidi  was 
drawn  out  of  him,  to  an  extent  but  not  wholly,  before  the 
institution  of  the  suit,  haying  taken  the  benefit  <^  the  In- 
solvent Debtors'  Act ;  and  it  is  aD^ied  that  the  suit  must 
now  fail  because  he  is  joined  as  plaintiff!  It  appears  to 
me,  having  r^ard  to  the  nature  of  the  bill,  the  presence 
of  his  assignee,  the  advanced  stage  of  the  cause,  and  the 
association  of  the  co-plaintifiGs,  that  this  is  not  an  objection 
sufficient  to  prevent  the  Court  firom  making  a  decree. 
How  it  may  affect  the  question  of  costs  is  not  now  to  be 
decided.  That  is  matter  for  future  consideration.  As  to 
John  Eades,  he  appears  not  to  have  taken  the  benefit  of 
the  Insolvent  Act,  and  not  to  have  become  bankrupt;  but 
it  seems  that  after  the  suit  had  been  commenced  he  exe- 
cuted a  private  deed  of  assignment  for  the  benefit  of  hit 
creditors.  I  have  looked  at  the  will,  and  the  deed;  it  does 
not  appear  to  me  that  he  had  any  legal  interest :  and  I 
apprehend  that  the  circumstance  of  one  of  several  plain- 
tiffs  executing  aft;er  the  institution  of  the  suit  an  instru- 
ment which  merely  affects  that  plaintiff's  equitable  interest 
does  not  prevent  the  suit  from  being  heard,  but  that  it 
may  be  heard  as  if  there  had  been  no  such  assignment; 
and  that  those  who  claim  under  it  must  take  such  course 
to  enforce  their  rights  as  they  may  be  advised. 

The  only  other  point  in  question  relates  to  Mr.  and  Mrs. 
Bannister.  As  they  are  alleged  to  be  out  of  the  jurisdic- 
tion an  inquiry  must  be  directed  as  to  that  foct. 

His  Honor  then  directed  other  necessary  inquiries,  and 
accounts. 
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After  the  case  had  been  disposed  of^  the  Vice- Chancellor        1842. 
said  that  he  did  not  recollect  the  distinction  to  have  been        e]^^^^ 
before  taken  between  aaaigamentn  pendente  Kte  of  equita-  ^ 

ble  interests  by  defendants^  and  similar  assignments  by 
phdntiffii;  and  he  called  npon  the  counsel  before  the  bar 
to  mention  some  authority  on  the  subject.  The  cases  of 
Smailr.  Attwood{a),  DeMinckunizY,  Udney{b),  and  T\imer 
T.  BoNnson  {c),  were  then  mentioned  as  bearing  on  the 
point;  but  it  seemed  to  be  admitted  that  no  authority 
existed  for  the  distinction. 

(a)  1  You.  &  C.  39.         (b)  16  Yes.  466.         (c)  1  S.  &  S.  3. 


May  v.  SblbY.  January  23rd. 

John  BOSANQUET  POLHILL  by  his  will  devised  A  trustee  may 

a  messuage^  called  Saint  Vincents^  with  the  appurtenances^  hUoi.truiSM' 

to  Walter  Barton  May  and  James  Selby,  and  their  heirs,  J^,^2t!ft^df** 

upon  trust  to  sell,  with  power  to  give  receipts,  &c.,  and  to  without  making 

•  ,  ..nil-  *^*  cestui  que 

place  out  the  money  ansmg  from  the  sale  m  government  tnuu  parties ; 

•a*  J  A^        "f   *  "t       Ti      a\-      a.     X   i_     »         *!•  and  wnere  tne 

securities,  and  pay  the  dividends  to  the  testators  wife,  tmst  is  under  a 

Elizabeth,  for  her  life;  and  after  her  death  to  pay,  assign,  ^^f^ 

and  transfer  the  trust  monies  unto  all  the  children  of  the  with  power  to 

testator,  who  should  be  living  at  his  decease,  in  equal  this  general ' 

shares ;  but  if  there  should  be  no  such  children,  to  pay,  S^^nXiratcd 

assiini,  and  transfer  such  tmst  monies  unto  all  the  children  ^J  the  30th  of 

^    '  ,  .  the  Orders  of 

of  the  testator's  sister,  Sarah,  the  wife  of  William  Douth-  August,  1841. 

waite,  in  equal  shares.    And  the  testator  gave  power  to  those  Orders  is 

his  trustees  to  delay  the  sale,  in  case  his  wife  should  wish  ^^^^^^ 

to  occupy  the  premises.  7^J^  ^  ^V 

jection  IS  only 

The  testator  died  in  1825,  leaving  no  children;  but  there  taken  at  the 

were  four  infant  children  of  his  sister  Sarah  living  at  his  \^  ^  ^, 

death,   two  of  whom,  who  were    daughters,  afterwards  feet  real  assets 

.  must  be  brought 

married.  by  the  plaintiff, 

on  behalf  of  himself  and  all  other  the  creditors  of  ^  testator. 


V. 

Sblbt. 
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1842.  In  1827^  tlie  property  was  put  up  to  auction,  but  after- 

]^^Y  wards  purchased  by  private  contract  by  a  Mr.  Schoones 
for  £aOOO.  Of  this  sum,  £2000  were  left  on  mortgage  of 
the  premises,  and  £500  were  paid  by  Schoones  to  Selby. 
The  remaining  sum  of  £500  was  paid  as  a  deposit  to  Brooks, 
the  auctioneer,  but  as  he  had  been  employed  on  the  responsi- 
bility of  the  widow,  and  against  the  advice  of  Selby,  an 
equivalent  was  paid  to  Selby  by  Schoones  out  of  some 
money  which  Schoones  owed  the  widow  for  furniture,  the 
widow  taking  the  risque  of  recovering  the  deposit.  Selby 
therefore  received  from  Schoones  £1000. 

In  1828,  Selby  died.  In  1829,  Brooks  became  a  bank- 
rupt, whereby  the  £500  deposit  was  lost.  And  in  1831, 
the  testator's  widow  married  Sir  William  Twisden,  having 
previously  by  a  settlement,  dated  the  22nd  March  of  that 
year,  assigned  all  her  property  to  May,  the  surviving  trus- 
tee under  the  testator's  will,  and  George  Claridge,  in  trust 
for  her  separate  use,  without  power  of  anticipation. 

The  bill,  which  was  filed  by  May  against  the  heir  at  law 
and  the  personal  representative  of  Selby,  and  against  Sir 
William  and  Lady  Twisden,  and  Claridge,  afler  stating  the 
foregoing  facts,  and  alleging  that  Selby  was  a  trader  within 
the  meaning  of  the  bankrupt  laws,  prayed  that  the  plain- 
tiff, as  surviving  trustee  under  the  will,  might  be  paid  the 
sum  of  £1000  so  due  and  owing  by  Selby  out  of  his  estate, 
or  in  case  assets  were  not  admitted  for  that  purpose,  that 
the  usual  accounts  might  be  taken  of  his  personal  estate, 
and'  if  necessary,  that  his  real  estate  might  be  sold,  &c. 
But  in  case  the  Court  should  be  of  opinion  that  Selby's 
estate  was  not  liable  to  pay  that  part  of  the  £1000  which 
arose  from  the  sale  of  the  furniture,  then,  that  such  part 
might  be  paid  by  Sir  William  Twisden,  or  out  of  the  sepa- 
rate estate  of  Lady  Twisden,  the  plaintiff  retaining  the 
dividends  of  her  estate  for  that  purpose;  and  that  the 
several  liabilities  of  all  parties  in  respect  of  the  £1000 
might  be  settled  and  declared. 
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The  caujBe  now  came  on  for  hearing.  1842. 

The  case  having  been  opened  for  the  plaintiff^  Mr.  Ras- 
$dlf  for  the  personal  representative  and  heir-at-law  of  Selby^ 
objected  that  the  children  of  Mrs.  Douthwaite  ought  to 
have  been  made  parties  to  the  suit,  as  otherwise^  each  of 
them  mighty  on  a  future  occasion^  file  a  bill  against  the 
defendants  whom  he  represented^  praying  the  same  relief 
as  was  prayed  by  this  bill.  He  also  contended^  that^  as  the 
bin  aonght  relief  against  the  real  estate  of  Selby^  it  ought 
to  have  been  brought  by  the  plaintiff  on  behalf  of  himself 
and  all  other  the  creditors  of  Selby  (a). 

Mi.Swanston  and  Mr.  Btusalgette,  for  the  plaintiff. — ^The 
statement  in  the  bill  of  the  names  of  the  children  of  Mrs. 
Donthwaite  is  mere  surplusage.  In  a  suit  by  one  account- 
ing party  against  another^  or  by  a  surviving  trustee  against 
the  representative  of  a  deceased  trustee  for  the  restoration 
of  the  trust  fund^  it  is  not  necessary  to  make  the  cestui  que 
irmis  parties :  Franco  v.  Franco  (i).  Independently  of  the 
p!inciple  of  that  case^  the  firame  of  the  bill  is  sufficient  un- 
der the  30th  of  Lord  Cottenham's  Orders ;  and  at  all  events^ 
as  the  objection  has  not  been  taken  by  the  answer^  the 
Court  may  deal  with  the  case  under  the  40th  of  those 
Orders.  Sir  William  and  Lady  Twisden  are  made  parties 
in  respect  of  the  auxiliary  relief  prayed  by  the  bill.  As  to 
the  heir-at-law  of  Selby^  it  may  be  conceded^  that  the  suit 
in  its  present  shape  cannot  be  sustained  against  him.  The 
plaintiff^  therefore^  is  willing  that  as  against  him  the  bill 
should  be  dismissed. 

Mr.  Heathfield,  for  Sir  William  Twisden. 

(a)  See  Johnson  v.  Complon,  4  (6)  3  Ves.  75.     See  Dan.  Ch. 

^111.47.  Pr.  Vol.  I.  p.  313. 

TOL.  I.  B  N.  C.  C. 
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1842.  Mr.  Shebbeare,  for  the  defendant.  Lady  Twisden. 

Mr,  FreeUng^  for  the  defendant,  Claridge. 

Mr.  RusseUf  in  reply,  contended  that  in  Franco  t. 
Franco  the  contract  was  special,  and  gave  a  right  to  one 
trustee  to  proceed  personally  against  the  other,  without 
joining  the  cestui  que  trusts.  But  admitting  that  the  bill 
in  that  case  was  sustainable  on  the  general  ground  con- 
tended for,  here  the  object  of  the  bill  was  not  merely  to 
obtain  possession  of  the  trust  fund,  inasmuch  as  the  prayer 
extended  to  a  declaration  of  the  liabilities  of  the  parties. 

The  Vicb-Chancelloe. — The  case  of  Franco  v.  Franco 
decided  that  where  one  trustee  had  concurred  with  another 
in  a  breach  of  trust  committed  for  the  benefit  of  the  latter, 
under  a  contract  between  them  that  the  latter  should  in- 
demnify the  former,  a  bill  might  be  filed  by  the  trustee 
who  concurred  against  his  co-trustee,  without  the  presence 
of  the  cestui  que  trusts ;  yet  no  man  can  deny  that  the 
defendant  in  that  case  was  liable  to  another  suit  at  their 
instance.  Having  regard  to  that  decision,  and  considering 
the  object  to  which  this  suit  is  admitted  at  the  bar  by  the 
counsel  for  the  plaintiff  to  be  now  limited,  considering  also 
the  orders  of  Lord  Cottenham  to  which  reference  has  been 
made,  I  am  of  opinion  that  the  suit  may  go  on.  But  the 
bill  must  be  dismissed  as  against  the  heir-at-law  of  Selby, 
with  costs,  by  consent  of  the  plaintiff;  and  it  must  be  en- 
tered in  the  decree  that  the  plaintiff  waives  all  personal 
demand  against  Sir  William  Twisden,  and  also  all  demand 
against  the  estate  of  Selby,  except  for  sums  actually  re- 
ceived by  him.  And  then  let  the  plaintiff  take  the  usual 
creditors^  decree  against  the  personal  estate  of  Selby. 

Mr.  Heathfield  then,  on  the  part  of  his  client  Sir  William 
Twisden,  submitted  that  the  suit  should  be  dismissed  as 
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against  him,  as  he  had  admitted  nothing,  and  nothing  had         1842. 
been  proved  against  him. 

The  Vice-Chancellor. — His  present  position  is  the 
result  of  haying  married  a  lady  having  separate  estate. 
She  has  a  right  to  conduct  the  suit  relating  to  her  separate 
estate  as  she  may  think  fit ;  and  being  her  husband  he 
must  remain  before  the  Court. 


John  and  Edward  Mason,  Plainti£Ps;  and  Georoe  Jan.2Zrd, 

Franklin  and  Thomas  Cleave,  Defendants. 

1.  HE  bill  was  filed  by  the  plaintiffs  against  the  defendants,  A  bill  brought 

devisees  in  trust  for  sale  under  the  will  of  Edmund  Collins,  for  the  specific 

for  the  specific  performance  of  a  contract  by  the  latter  to  Jn'agreemratto 

sell  the  plaintiffs  lot  5  of  a  property  situate   at  New  ^"^°u'^**\ue 

Windsor,  near  the  river  Thames,  which  had  been  sold  by  particulars  of 

auction  in  lots,  and  of  which  lots  1,  2,  and  5  had  been  by  the  vendors 

purchased  by  the  plaintiffs.     The  complaint  was,  that  al-  ("tated  m*''^ 

though  a  certain  piece  of  land  was,  according  to  the  printed  their  answer) 

particulars  of  sale  included  in  lot  5,  yet  the  defendants  rangement,  to 

refused  to  execute  to  the  plaintiffs  a  conveyance  which  tiff^was  a  party", 

included  that  piece  of  land.  Ta:^' 

The  defendants  by  their  answer  stated,  that  by  an  ar-  was  deducted 

rangement  made  publicly  at  the  sale,  at  which  the  plaintiff  and  added  to 

John  Mason  and  a  Mr.  Seeker, who  then  acted  as  his  soli-  ^Jat  thepldn- 

citor,  were  present,  it  was  settled  expressly,  and  in  a  man-  ^^^^  Sm^d 

ner  which  John  Mason  must  have  perfectly  understood,  putting  in  issue 

this  averment, 

that  the  piece  of  land  in  question  should  belong  to  and  be  was  bound  to 
included  in  lot  4,  subject  to  a  right  of  way  leading  to  SiMersoHot' 
lot  5:  that  this  alteration  was,  with  the  consent  of  all  B.  defendants  to 

^  ^         the  suit. 

parties  present,  and  particularly  Seeker,  noted  in  writing 
on  the  plan  of  the  premises  which  was  exhibited  at  the 

r2 
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1842.        anction;  and  that  the  pkn  so  altered  was  paUidy  re- 
ferred to  by  the  auctioneer  in  selling  the  lots. 

The  defendants  then  stated^  that  onder  the  drcnm- 
stances  before  mentioned  the  lots  were  sold  in  saocession ; 
that  John  Mason  was  declared  the  purchaser  of  lots  1 

and  2,  and  a  Mr. the  purchaser  of  lot  3 ;  that, 

immediately  after  the  sale  of  lot  8^  lot  4  was  put  up  for 
sale,  and  that  after  a  competition  between  John  Mason 
and  Messrs.  William  and  James  Jennings,  the  latter  were 
the  highest  bidders  for  and  became  the  purchasers  of  that 
lot.  The  defendants  then  aTcrred,  that  the  Jennings' 
purchased  upon  the  faith  of  the  printed  particulars,  and  of 
the  alterations  so  made  in  the  plan,  and  paid  their  deposit 
and  signed  the  usual  purchase  agreement;  '^  and  they  claim 
the  full  benefit  of  their  said  purchase,  and  insist  upon 
having  the  said  piece  of  ground  included  in  their  purchase, 
and  conreyed  to  them  subject  to  the  right  of  way,''  &c. 

The  defendants  proceeded  to  state  that,  after  the  sale  oi 
lot  4,  lot  5  was  put  up  for  sale,  and  the  plaintiff  John  Mason 
was  the  highest  bidder  and  declared  the  purchaser  thereof, 
on  behalf  of  himself  and  the  other  plaintiff.  And  the  de- 
fendants admitted  that,  after  the  sale,  the  plaintiff  John 
Mason,  acting  for  himself  and  the  other  plaintiff,  paid  lut 
deposit  and  signed  a  memorandum  in  writing  ol  the  sale, 
which  was  endorsed  on  the  printed  particulars ;  that  the 
auctioneer  also  signed  this  memorandum  as  agent  for  the 
defendants,  but  that  he  inadrertently  omitted  to  write 
upon  it  any  note  or  remark  as  to  what  passed  at  the  sale 
relatiTc  to  the  piece  of  land  in  question. 

It  was  not  stated  in  the  answer,  nor  did  it  in  any  man- 
ner appear,  whether  the  contract  with  Messrs.  Jennings 
was  signed  before  the  contract  with  the  plaintiffs. 

This  answer  baring  been  put  in,  the  plainti£b  amended 
their  biU  by  putting  in  issue  the  £M;ts  aD^ied  by  the  aiH 
swer,  but  without  making  Messrs.  Jennings  defendants. 
This  omission  was  noticed  in  a  general  manner,  bat  not  in 
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the  shape  of  a  formal  objection^  in  the  answer  to  the        1842. 
amended  biU.  m^ 

On  the  cause  coming  on  for  hearings  «• 

Mr.  Anderdon  and  Mr.  Wright,  for  the  defendants^  ob- 
jected to  the  omission  of  W.  and  J.  Jennings  as  defendants 
to  the  suit. 

Mr.  Wigram  and  Mr.  Lloyd,  for  the  plaintiffs^  cited  Mole 
V.  Smith  (a),  Tosher  v.  Small  (ft),  and  Wood  v.  White  (c); 
and  contended  that  if  the  Jennings'  had  been  made  de- 
fendants, they  might  have  demurred  to  the  bill.  That, 
though  the  Jennings'  might  claim  an  interest  in  lot  5, 
and  even  a  better  title  thereto  than  the  plaintiffs,  yet  as 
there  was  no  privity  of  contract  between  them  and  the 
plaintiffs,  the  latter  had  no  equity  against  them. 

The  Vice-chancellor. — I  think  that  the  general  rule 
is  as  has  been  stated — that  you  cannot  raise  a  question  of 
adverse  collateral  fieu^s  on  a  bill  for  specific  performance. 
The  question  is,  whether  the  rule  applies  to  a  case  circum- 
stanced like  the  present,  which  is  the  case  of  a  bill  brought 
by  purchasers  at  an  auction  for  the  specific  performance 
of  an  agreement  entered  into  with  the  vendors,  who  are 
trustees  for  sale,  to  purchase  a  certain  lot  called  lot  5, 
according  to  a  certain  alleged  description  of  its  contents. 
The  defence  is,  that,  by  reason  of  an  arrangement  which 
took  place  at  the  sale,  a  piece  of  land  which  is  the  subject 
in  dispute,  and  which  is  claimed  by  the  plaintiffs  as  belong- 
ing to  their  lot,  was  attributed  to  the  lot  sold  immediately 
before  that  lot,  namely  lot  4;  and  therefore,  that  they 
the  defendants  entered  into  a  contract  for  sale  of  the  fourth 
lot,  as  altered  by  this  addition,  to  Jennings.  It  is  con- 
tended for  the  plaintiffs,  that  the  purchasers  of  the  5th  lot 

(a)  Jac.  490.     (&)  6  Sim.  625  ;  3  Myl.  &  Cr.  63.     (e)  4  Myl.  &  Cr.  460. 
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18^2.        have  a  right  to  file  a  bill  for  specific  performance  against 
MA.80K       ^^^  present  defendants  alone,  leaving  them  exposed  to  ano- 
*'-  ther  suit  by  Jennings.   I  think  it  would  be  improper,  under 

the  circumstances  of  this  case,  to  leave  them  so  exposed. 
Admitting  the  general  rule,  I  do  not  think  it  applies  to  this 
description  of  case.  I  may,  however,  say,  that  having  re- 
gard to  this  defence,  and  to  the  case  which  a  plaintiff  in  a 
bill  for  specific  performance  is  bound  to  make  out  unless  the 
evidence  for  the  defendant  wholly  fails,  it  would  be  a  strong 
thing  to  dismiss  the  bill  under  such  circumstances.  The 
plaintiffs,  therefore,  must  have  liberty  to  amend  by  adding 
parties. 

Mr.  Anderdon,  for  the  defendants,  then  asked  for  the 
costs  of  the  day,  observing  that  in  The  Attomey-Crenerdl  v. 
HiU  {a)  the  Court  gave  such  costs,  though  the  objection 
was  not  taken  by  the  answer.  Here  the  objection  was  not 
taken  in  precise  terms,  but  it  was  noticed  by  the  answer. 

The  Yice-Chancellor  said  he  would  assume  that  the 
objection  was  taken  by  the  answer  in  the  strongest  and 
most  pointed  manner.  He  nevertheless  thought  that  this 
was  a  case  in  which  such  costs  should  be  reserved  {b). 

Mr.  Lhyd  then  applied  for  liberty  to  add  allegations 
applicable  to  the  case  of  the  proposed  new  parties  being 
brought  before  the  Court,  observing  that  this  was  not 
included  in  the  liberty  granted  to  amend  by  adding  par- 
ties (c). 

The  Vice-Chancellor  acceded  to  the  application. 

(a)  3  Myl.  &  Cr.  247.  in  the  Court  of  Exchequer.     Crw- 

{h)  See  4  Y.  &  C.  18.  forth  v.  Holder,  in  Excfaeq.  J«d. 

(c)  The  practice  was  otherwise      1840. 
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1842. 

Between  The  Rev.  William  Oliver,  Clerk,  Plaintiff;  and     ^if^^^f^y 

'  '  '  26th,  27th, 

James  Latham,  Isaac  Aston  and  Others,  and  John 
Foster  and  Others,  Defendants. 

JjILL  by  the  plaintiff,  as  perpetual  curate  of  the  parish  On  a  bill  filed 
and  parish  church  of  Barlaston,  in  the  county  of  Stafford,  ^te^^ 
against  the  defendants,  as  occupiers  within  that  parish,  JS'?^?"'^ 
daiming  by  endowment,  prescription,  usage,  or  some  other  W  and  oer- 
lawfiil  ways  and  means,  to  be  entitled  to  the  tithes  of  hay,  tithes,  it  ap- 
milk,  calves,  and  agistment  within  the  parish,  and  praying  SSefrom  the 
an  account  and  satisfaction  of  those  tithes.  evidence  that, 

preinoiu  to  the 

The  defendant  Isaac  Aston,  by  his  answer,  stated  that  year  1715,  the 
he  was  tenant  to  the  plaintiff  of  the  glebe  land  within  the  ceived  the^  '*" 
parish,  but  that  no  tithe  had  ever  been  demanded  of  him  ^^^^^  YfC 

^  '  muaion  of  the 

rf  the  produce  of  such  glebe,  and  that  he  did  not  conceive  ^i  impropria- 

tor ;  bat,  it  was 

that  he  was  bound  by  his  agreement  with  the  plaintiff  to  proved,  that 
pay  tithes ;  and  he  submitted  that  whatever  might  be  the  ^©d  he  had, 
plaintiff's  title  to  other  tithes,  he  had  no  claim  against  the  ten*t1SSJrf^' 
defendant  for  tithes  of  the  glebe.  tithes,  or  acom- 

The  general  defence  of  all  the  defendants,  with  such  tithes,  and  that 
variations  only  as  applied  exclusively  or  more  particularly  a^CTkltion  had 

to  their  respective  occupations,  was  in  substance  as  fol-  ever  b«n  de- 
manded by,  or 

lows  : —  paid  to  the  im- 

That    the   plaintiff,    whose    title    as  licensed    curate,  ^S^^ttte 
though  not  as  perpetual  curate,  the  defendants  admitted,  2^*®'"  ^^^^ 
was  not,  as  such  curate,  entitled  to  the  tithes  prayed  for  by  Wished,  butis- 
the  bill;  and  that  whatever  tithes  had  been  paid  in  kind  or  rected  to  try 

the  existence  of 
certain  mo- 
duses,  set  up  by  the  defendants. 
To  a  bill  for  the  tithes  of  hay  within  a  certain  parish,  it  was  averred  by  the  answer,  that 
there  is  within  the  said  parish  a  piece  of  land  called  D.,  and  that  by  a  good  and  laudable  custom, 
observed  within  the  said  parish,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
the  said  piece  of  land  called  D.  hath  been,  and  is,  and  of  right  ought  to  be  enjoyed  by  the  im- 
propriate rector  of  the  said  parish,  or  other  owner  for  the  time  being  of  the  tithes  of  hay  of 
certain  lands  within  the  said  parish,  in  lieu  and  ftdl  satisfaction  of  and  for  the  tithes  of  hay  of 
mcfa  last-mentioned  lands : — Held,  that  this  modus  was  well  pleaded  as  a  custom  within 
the  parish,  and  that  the  expression,  "  or  other  owner,''  did  not  render  it  bad  for  uncertainty. 

In  a  suit,  by  a  vicar  or  perpetual  curate,  against  occupiers  for  tithes,  the  evidence  of  a  land- 
owner within  the  same  parish  is  not  admissible  on  behalf  of  the  defendants. 
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1842.        compounded  for  to  the  plaintiff,  did  not  belong  to  him  as 
perpetual  curate  of  Barlaston,  and  ought  not  to  have  been 
set  out  and  rendered  to  him,  except  as  thereinafter  men- 
tioned.   That  the  impropriate  rector  of  Barlaston  was  finr- 
merly,  and  down  to  a  period  long  subsequent  to  the  general 
dissolution  of  monasteries,  owner  of,  and  entitled  to,  and  in 
the  possession  and  enjojrment  of  all  the  glebe  lands^  and  all 
the  tithes,  both  great  and  small,  belonging  to  the  parish 
church  of  Barlaston.    That  no  deed  or  instrument  was  in 
existence,  by  which  the  impropriate  rector  had  given  the 
same,  or  any  part  thereof,  to  the  curate  of  the  said  parish, 
or  endowed  him  with  the  same,  or  any  part  thereof;  and 
that  there  was  no  evidence  that  any  such  endowment, 
deed,  or  instrument  ever  existed.     That  all  such  glebe 
lands  and  tithes  stiU  of  right  belonged  to  the  impropriate 
rector  of  the  said  parish.    That  the  curate  of  the  said 
parish  had  been  for  many  years  past  in  the  possession  or 
enjoyment  of  certain  glebe  lands  and  also  certain  tithes,  or 
moduses,  or  compositions  in  lieu  of  tithes  belonging  to  the 
said  parish  church;  but  that  such  possession  or  enjoyment 
had  been  by  the  sufferance  only  of  the  impropriate  rector 
of  the  said  parish. 

With  respect  to  hay,  the  defendants  admitted  that  tithes 
of  hay  in  kind,  or  compositions  to  the  fuU  value  thereof, 
had  been  paid,  and  were  payable  of  certain  lands  within 
the  parish,  and  that  certain  moduses,  or  customary  pay- 
ments in  money  had  been  paid,  and  were  payable,  in  Uea 
of  the  tithes  of  hay  of  certain  other  lands  within  the  parish. 
These  formed  two  classes  of  land.  They  then  averred,  ''that 
within  the  said  parish,  there  is  a  certain  piece  of  land, 
called  or  known  by  the  name  of  Dustilow  Dole,  containing 
&c.,  and  that  by  a  good  and  laudable  custom,  observed 
within  the  said  parish,  from  time  whereof  the  memory  of 
man  is  not  to  the  contrary,  the  said  piece  of  land,  caDed 
Dustilow  Dole,  hath  been,  and  is,  and  of  right  ought  to 
be  enjoyed  by  the  impropriate  rector  of  the  said  parish,  or 
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other  owner  for  the  time  being  of  the  tithes  of  hay  of  1842. 
certain  other  lands  within  the  said  parish^  in  lieu  and  full 
satiafiftction  of  and  for  the  tithes  of  hay  of  such  last-men- 
tioned lands.''  These  formed  a  third  class.  As  to  a  fourth 
class  of  lands  within  the  parish,  they  set  up  a  similar  modus, 
by  the  enjoyment  by  the  impropriate  rector  or  other  owner, 
kC;  of  a  meadow  in  the  parish  called  Priesf  s  Meadow. 

The  several  classes  of  lands  were  separately  scheduled; 
and  it  was  admitted  that  the  curate  had  been  for  many  years, 
though  by  sufferance  only  of  the  impropriate  rector,  in 
the  enjoyment  of  the  several  tithes  and  moduses  payable 
in  respect  of  the  scheduled  lands,  including  the  possession 
and  enjoyment  of  Dustilow  Dole  and  Priesf  s  Meadow. 

In  the  map  attached  to  the  answers,  the  first  class  of 
lands  was  not  coloured,  the  second  class  coloured  brown, 
the  third  yellow,  and  the  fourth  red. 

As  to  the  tithes  of  milk  and  calves,  the  defendants  set  up 
the  following  modus : — ''  That  every  occupier  of  land  with- 
in the  said  parish  for  the  time  being,  having  or  keeping 
a  milch  cow  or  cows  upon  his  lands,  hath,  and  of  right 
ought  at  Easter,  in  each  year,  or  so  soon  after  as  demanded, 
to  pay  to  the  impropriate  rector  of  the  said  parish,  or 
other  owner  for  the  time  being  of  the  tithes  of  milk  and 
calves  of  the  said  parish,  the  sum  of  l^d.  for  every  cow 
yielding  milk  or  calf  so  kept  by  him  upon  his  said  lands 
within  the  year,  when  the  number  of  cows  kept  by  him 
was  less  than  ten  within  the  year,  and  the  sum  of  2d.  for 
every  such  cow  so  kept  by  him  upon  his  said  lands,  when 
the  number  equalled  or  exceeded  ten  within  the  year." 

As  to  agistment,  the  defendants  set  up,  in  similar  terms, 
a  modus  of  Id.  for  each  barren  and  unprofitable  cow  kept 
within  the  lands  of  the  occupier  within  the  year. 

The  defendants  submitted  by  their  answer,  that  the  im- 
propriate rector,  the  Duke  of  Sutherland,  ought  to  be  a  party 
to  the  suit ;  but  this  objection  was  waived  at  the  hearing. 

The  cause  now  came  on  for  hearing. 


i 
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1842.  The  documentary  evidence  for  the  plaintiff  consisted  of 

the  decree^  dated  the  7th  January,  1839,  and  proceedings  in 
a  cause  of  "  Oliver  v.  Adderley/'  in  which  the  plaintiff  filed 
his  bill  against  other  occupiers  in  the  parish  for  the  tithes 
of  hay,  and  various  small  tithes,  and  obtained  a  decree  for  an 
account  of  the  tithes  of  hay,  milk,  calves,  wool,  lambs,  pigs, 
geese  and  agistment  (a). — ^The  nominations  of  the  foUow- 
ing  persons  to  the  perpetual  curacy  of  Barlaston:  vis., 
John  Lovat,  August  22nd,  1760,  by  Francis,  Earl  Oower; 
Benjamin  Adams,  (on  the  death  of  Lovat),  July  22nd^  1792, 
by  the  Marquis  of  Stafford;  and  the  plaintiff,  (on  the  death 
of  Adams),  March  1st,  1834,  by  Oeoi^  Granville,  Duke  of 
Sutherland. — ^A  terrier,  dated  1616,  signed  by  the  mini- 
ster, churchwardens,  and  other  parishioners,  which^  after 
enumerating  the  ''vicarage^'  buildings  and  glebe  lands, 
stated  as  follows: — ''Item,  all  the  tythes  usual  and  ac- 
customed within  the  parish.^' — ^A  terrier  of  1682. 

The  parol  evidence  for  the  plaintiff  was  very  slight;  but 
the  depositions  of  witnesses  in  ''  Oliver  v.  Adderley,"  re- 
lating to  the  perception  of  several  species  of  tithes  com- 
prised in  that  suit,  were  read.  Upon  the  plaintiff's  counsel 
tendering  in  evidence  depositions  as  to  the  perception  of 
the  tithes  of  pigs,  geese,  &c. — 

The  defendants'  counsel  objected  to  the  admission  of 
this  evidence,  on  the  ground  that  such  tithes  were  not 
prayed  for  by  the  bill. 

On  the  other  hand  it  was  observed,  that  the  defendants, 
by  their  answer,  alleged  that  the  impropriator  was  entitled 
to  all  the  tithes. 

The  Vice-chancellor  admitted  the  evidence. 

The  defendants'  documentary  evidence  consisted  of  the 

(a)  In  this  suit  the  plaintiff *8  title  was  not  put  in  isfue. 
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Ecclesiastical  Survey^  (to  shew  that  the  Prior  of  Trentham  1842. 
was  entitled  to  the  rectory  and  chapelry  of  Barlaston^  and 
the  tithes  belonging  to  both ;  the  latter  including^  nomina- 
Hm,  the  tithes  of  wool,  lamb,  grass,  hay,  and  white  tithes). — 
A  lease  of  the  priory,  26  Henry  8. — Minister's  accounts,  on 
the  suppression  of  the  monasteries,  (27  &  28  Hen.  8). — 
Grant  of  30th  Hen.  8,  of  the  priory  and  rectory  of  Tren- 
tham, with  the  tithes,  &c.,  to  Charles  Brandon,  Duke  of 
Suffolk. — Conveyances  from  him  in  the  same  year  to  Pope 
and  wife;  and  from  them  in  31st  Hen.  8,  to  James  Leve- 
mm,  the  ancestor  of  the  Duke  of  Sutherland. — ^Various  in- 
dentures of  settlement,  chirographs  of  fines,  &c.,  from 
8  Jac.  1,  to  1711,  (to  shew  that  the  tithes  of  Barlaston 
remained  in  the  Leveson  family,  and  were  the  subject  of 
settlement,  and  could  not  have  been  granted  away). — ^Act 
of  Parliament,  1711,  comprising  all  the  estates  and  tithes. 
Exemplification  of  recovery,  1711,  of  the  estates  of  Tren- 
tham and  Barlaston,  with  the  advowson,  tithes,  &c.  — 
Rentals,  from  1606  to  1702,  (to  shew  that  rent  was  paid  to 
the  Levesons  for  the  tithes  of  Barlaston,  such  rent  being 
always  of  the  same  amount,  40^.,  and  the  same  as  originally 
reserved  in  the  priory  lease ;  and  no  rent  expressed  to  be 
paid  by  the  curate). — ^Terriers,  beginning  with  a  terrier  of 
1676,  in  which  mention  is  first  made  of  Priest's  Meadow 
and  Dustilow  Dole — ^the  former  being  described  as  "  one 
Uttle  meadow,  called  Priest's  Meadow,  which  freeth  twelve 
acres  in  the  parish  paying  tithe  hay.'' — Terriers,  1682, 
1685,  1693,  of  the  vicarage  and  glebe  lands  of  Barlaston, 
including  Dustilow  and  the  Priesfs  Meadow. — Terrier, 
1698,  of  the  buildings,  lands,  tithes,  dues,  and  other  profits 
belonging  to  the  curate  of  Barlaston,  describing  certain 
parts  of  the  parish  as  papng  tithe  hay  in  kind,  and  others 
as  exempted  by  Priest's  Meadow  and  Dustilow  Dole, 
"for  which,"  viz.  Dustilow  Dole,  "the  incumbent  re- 
ceives 13s.  4J."  This  terrier  mentioned  agistment  tithe,  as 
due  from  out-parishioners,  customary  payments  for  seve- 
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ral  small  tithes^  and  moduses  for  calves.  Signed  by  Basaetti 
the  cnrate,  and  churchwardens,  &c. — Terrier,  1701,  mndi 
to  the  same  effect  as  the  preceding,  and  signed  bj  the 
same  curate,  but  containing  a  protest  by  the  curate  against 
the  exemption  by  Dustilow  Dole,  and  the  modus  of  1&.  4dL 
To  this  terrier  was  subjoined  a  note,  (which  was  repeated 
nearly  in  the  same  terms  in  the  two  subsequent  temers), 
in  these  terms: — ''All  which  aforesaid  houses,  lands, 
tithes,  and  dues  belong  to  the  incumbent  when  he  is  no- 
minated, and  the  said  profits  are  given  to  him  by  the 
patron  of  our  church,  who  is  the  worshipful  Sir  John  Leve- 
son  Gower,  of  Trentham,  Bart/' — ^Terrier,  1705,  in  whidi 
the  same  curate  contradicts  his  former  protest,  and  states 
the  ISs.  4d.  modus  to  be  correct,  and  that  Dustilow  Dole 
itself  never  belonged  to  the  incumbent. — ^Terriers,  1711 
and  1714,  signed  by  the  same  curate,  in  which  Dustilow 
Dole  is  itself  treated  as  the  modus. — ^Terrier,  1828,  signed 
by  Adams,  the  curate,  in  which  the  modus  of  13s.  4J.  is 
again  mentioned. 

The  terriers,  commencing  with  that  of  1698,  mentioned 
that  there  was  due  to  the  incumbent,  what  the  law  allows  for 
beasts  and  sheep  laid  within  the  parish.  Mention  was 
also  made  in  some  of  the  terriers  of  moduses  for  calves, 
but  the  statements  on  this  point  were  inoonsistent. 

The  defendants  produced  the  parol  evidence  of  several 
witnesses  with  a  view  to  prove  the  moduses;  but  the  pay- 
ments were  invariably  shewn  to  have  been  made  to  the 
incumbent.  In  support  of  the  moduses  the  defendants 
proposed  to  read  the  evidence  of  John  Aston,  a  land-owner 
within  the  parish.  This  witness  was  not  a  defendant  to 
the  present  suit,  but  had  been  a  defendant  in  ''  Oliver  v. 
Adderley^\    The  evidence,  however,  was  rejected. 

The  cause  then  proceeded  on  the  merits. 

Mr.  Spence  and  Mr.  William  Eagle,  for  the  plainti£b.— 
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The  proceedings  and  decree  in  "  Oliver  v.  Adderley/^  are 
evidence  of  the  plaintifiF's  title  as  perpetual  curate ;  his  right 
to  sue  in  that  character  having  been  admitted  by  the  de- 
fendants in  that  suit.  Now^  the  right  of  a  perpetual  curate 
to  tithes^  arises  only  by  endowment  or  usage.  Where  you 
rely  on  endowment,  it  is  not  necessary  to  produce  the 
original  instrument  of  endowment;  you  may  produce  other 
documents.  Now  here,  we  rely  on  the  terrier  of  1616, 
which  gives  the  plaintiff  all  the  accustomed  tithes  within 
the  parish.  The  fedlure  or  omission  to  prove  perception  of 
the  tithes  of  every  individual  article  is  immaterial.  Proof 
of  perception  of  the  tithes  of  some  articles  will  give  the 
right  to  the  tithes  of  the  whole  dass,  where  no  other  party 
has  dealt  with  the  tithes  of  that  class :  Kewnicott  v.  Wat- 
mm  (a) ;  Cunliffe  v.  Taylor  {b) ;  Manby  v.  Lodge  {c) ;  By  am  v. 
Booth  {d) ;  WillianuoH  v.  Thompson  {e).  We  prove  percep- 
tion of  the  tithes  of  hay,  and  of  geese,  eggs,  and  pigs ; 
and  there  has  been  no  payment  of  those  tithes  to  any  other 
person. 

K  the  plaintiff's  case  be  considered  to  rest  on  usage,  his 
title,  like  that  of  a  vicar,  may  be  established  by  proof  of 
modem  usage :  Jackson  v.  Walker  (/) ;  Parsons  v.  Bel- 
lamy ($r).  In  the  case  of  a  vicar,  the  usage  of  a  very  few 
years  is  sufficient  to  support  a  presumption  of  endowment; 
and  though  it  is  usual,  where  a  party  claims  by  prescrip- 
ticm  or  usage,  to  prove  his  possession  by  the  evidence  of 
cdd  witnesses,  yet  here  the  defendants  themselves,  by  their 
mode  of  pleading,  have  precluded  the  necessity  of  going 
into  such  evidence. 

As  to  the  moduses,  the  pleading  is  ill  in  several  particu- 
lars.    Here,  the  averment  that  the  tithes  are  payable  to 

(a)  2  Price,  250;  2  E.&Y.  690.  (e)  9  Price,  186;  3  E.  &  Y. 

lb)  2  Price,  329;  3  E.  &  Y.  743.  1046. 

(c)  9  Price,  231 ;  3  E.  &  Y.  (/)  3  GwiD.  1231;  3  E.  &  Y. 
1052.  1302. 

(d)  2  Price,  231;  3  E.  &  Y.716.  (^)  4  Price,  190 ;  3  E.&  Y.  832. 
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the  impropriate  rector, ''  or  other  owner  for  the  time  be- 
ing of  the  tithes/'  is  so  firamed^  in  order  to  avoid  conced- 
ing to  the  plaintiff  the  title  to  the  tithes.  But  the  general 
rule  of  ]aw  is^  that  the  party  pleading  the  modus  admits 
the  title  of  the  party  to  whom  the  modus  is  alleged  to  be 
payable;  therefore^  this  averment  is  wrong.  [7%e  Vtee- 
Chancellor. — ^What  authority  have  you  for  that  general 
proposition  ?]  The  case  de  Modo  Decimandi  (a) ;  Whieldon 
V.  Harvey  (&).  [JTie  Vtce-Chancelhr. — I  do  not  think  those 
cases  support  the  proposition.  I  am  not  prepared  to  say, 
tha^  the  proposition  applies  even  to  a  plaintiff  setting  up 
a  modus;  it  certainly^  I  think^  does  not  apply  to  a  defend- 
ant pleading  a  modus.  Can  you  go  the  length  of  contend- 
ing, that,  if  a  vicar  sues  an  occupier,  and  the  occupier 
claims  a  modus,  but  is  disposed  to  dispute  the  vicar's  en- 
dowment, he  is  precluded  from  so  doing?]  We  will  seaidi 
for  other  authorities  on  the  point  (c).  Another  instance 
of  bad  pleading  is  that  as  to  the  possession  of  Dustilow 
Dole,  which  is  pleaded  as  a  custom,  with  a  view  to  let  in 
evidence  of  reputation ;  whereas  it  is  a  mere  private  right. 

Mr.  Boteler,  Mr.  Sitnpkinson,  Mr.  Lowndes,  and  Mr.£.P. 
Smith,  for  the  defendants. — ^The  documentary  evidence,  par- 
ticularly that  of  the  rentals  and  terriers,  shews  most  dis- 
tinctly that  the  title  to  the  tithes  at  the  time  of  the  dates  of 
those  documents  was  in  the  ancestors  of  the  Duke  of  Suther- 
land, as  impropriate  rectors  of  the  parish,  and  that  the  curate 
only  received  the  tithes  by  permission  of  the  impropriator. 
Any  presumption,  therefore,  of  endowment  which  might 
otherwise  arise  is  at  an  end.  The  plaintiff,  however,  files 
his  bill  in  the  character  of  perpetual  curate ;  and  therefore 
as  one  in  whose  favour  the  law  will  make  no  presumption  of 

(a)  13  Rep.  37;  1  E.  &  Y.  183.  1248;  and  Carte  v.  BaU,  3  AtL 

(b)  Gwill.  950;  2  E.  &  Y.  60.  496;  2  £.  &  Y.  103,  were  men- 

(c)  On  the  following  day,  Travii  tioned. 
V.  Oxton,  Gwill.  1066;  3  E.  &  Y. 
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tide  whatsoever.  He  is  not  like  a  rector  or  a  vicar^  for^  1842. 
hj  the  statute  of  Hen.  4,  an  impropriator  was  bound  to 
endow  a  vicar.  The  origin  of  perpetual  curacies  was  this: 
by  the  stat.  4  Hen,  4^  c.  12,  it  was  enacted,  that  in  every 
church  appropriated  there  should  be  a  secular  person  or- 
dained vicar  perpetual,  canonically  instituted  and  inducted, 
and  convenably  endowed  by  the  discretion  of  the  ordinary. 
But,  to  follow  the  words  of  Burn,  in  his  Ecclesiastical 
Law,  "  If  the  benefice  was  given  ad  mensam  monachorum, 
and  so  not  appropriated  in  the  common  form,  but  granted 
by  way  of  union  pleno  jure,  in  that  case  it  was  served 
by  a  temporary  curate  belonging  to  their  own  house,  and 
sent  out  as  occasion  required.  The  like  liberty  of  not 
appointing  a  perpetual  vicar  was  sometimes  granted  by 
dispensation,  in  benefices  not  annexed  to  their  tables,  in 
consideration  of  the  poverty  of  the  house  or  the  nearness 
of  the  church.  But  when  such  appropriations,  together 
with  the  charge  of  providing  for  the  cure,  were  transferred 
(after  the  dissolution  of  the  religious  houses)  from  spiritual 
societies  to  single  lay  persons,  who  were  not  capable  of 
serving  them  by  themselves,  and  who,  by  consequence, 
were  obliged  to  nominate  some  particular  person  to  the 
ordinary  for  his  license  to  serve  the  cure,  the  curates  by 
this  means  became  so  far  perpetual  as  not  to  be  wholly  at 
the  pleasure  of  the  impropriator,  nor  removable  but  by  due 
revocation  of  the  license  of  the  ordinary^^  (a).  All,  there- 
fore, that  was  required  was,  that  the  impropriator  should 
appoint  a  fit  and  proper  person  to  the  office  of  curate — ^not 
a  word  about  stipend,  salary,  or  other  payment,  the  whole 
being  left  in  the  discretion  of  the  rector.  And  it  is  so 
laid  down  in  Bonsey  v.  Lee{b).  It  is,  therefore,  clear 
that  a  curate  such  as  the  plaintiff  asserts  himself  to  be  can 
have  no  right  whatever,  unless  he  can  shew  that  he  has  an 
endowment.   It  is  even  extremely  doubtful  whether  a  party 

(a)  Burn.  Eccl.  Law,  Vol.  2,  p.  55.  {b)  1  Vern.  247. 
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1842.  SO  drcumstanced  can  receive^  hj  way  of  endowment,  inde- 
pendent of  statute^  any  payment  so  as  to  vest  the  same  in 
him  and  his  successors.  We  have  already  proved  that  the 
curate  in  this  case  is  appointed  and  removable  at  the  will 
and  pleasure  of  the  impropriate  rector,  unless  duly  licensed* 
It  is,  therefore,  dear  that  he  can  take  nothing  in  the  shape 
of  legal  interest,  which  would  go  to  his  successors.  In- 
deed, before  the  17  Car.  2,  c.  3,  no  such  perpetual  curate 
could  have  had  the  tithes  here  claimed ;  for,  by  the  7th 
section  of  that  act  it  is  enacted,  that,  in  certain  cases,  lands 
and  tithes  may  be  vested  in  perpetual  curates  and  their 
successors.  Without  denying  that  the  curate  of  Barlaston 
might  have  been  endowed  under  17  Car.  2,  c.  8,  it  is  suffi- 
cient to  shew  that  no  such  endowment  has  been  proved. 
The  endowment  could  not  have  been  before  the  date  of 
that  act,  which  was  passed  in  1666 ;  but  the  endowment 
insisted  on  by  the  plaintiff  is  by  virtue  of  the  terrier  of 
1616,  a  date  prior  by  fifty  years  to  the  statute  first  giving 
any  power  for  such  endowment.  Moreover,  although  such 
a  terrier  may  be  evidence  of  a  custom,  and  be  adduced  to 
shew  an  endowment,  yet  it  cannot  be  held  in  itself  to  have 
created  an  endowment. 

Mr.  Spence^  in  reply,  was  directed  to  confine  his  argu- 
ment to  the  question,  whether  and  to  what  extent  the 
plaintiff  was  entitled  to  the  tithe  of  hay,  and  whether  he 
was  entitled  to  the  other  tithes  without  issues  as  to  the 
moduses.  He  then  contended,  that  it  was  clear  that  the 
curate  for  the  time  being  had  had  the  tithe  of  hay  (nr  a 
composition  for  such  tithe  for  many  years,  and  that  such 
perception  was  a  proof  of  endowment :  Dent  v.  Bob  («). 
He  further  urged  that  the  Ecclesiastical  Survey  of  Hen.  8, 
which  had  been  put  in  by  the  defendants  themselves, 
shewed  that  the  tithe  of  hay  was  then  paid;  and  that  the 

(a)  1  Y.&C.1. 
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alleged  substitution  of  Dustilow  Dole  and  Priest's  Meadow  1842. 
f(nr  the  tithe  of  hay  on  certain  lands  could  not  have  taken 
place  consistently  with  all  the  lands  having  been  the  sub- 
ject of  settlement.  He  also  commented  on  the  variance 
between  the  agistment  modus  as  laid  and  the  statements 
in  the  terriers  on  that  subject. 

B7  consent  the  bill  was  dismissed  without  costs  as  to 
the  claim  for  the  tithes  of  the  glebe  lands. 

Thb  Vics-CHANCBLLoa. — ^This  is  a  case  of  considerable 
complication^  but  the  Court  has  received  so  much  valuable 
assistance  from  the  bar  and  has  had  so  many  opportunities 
of  inspecting  the  documentary  evidence  as  it  was  presented, 
that  I  do  not  feel  it  necessary  to  delay  the  statement  of  my 
opinion  as  at  present  formed* 

The  only  tithes  in  question  in  this  cause  are  the  tithes  of 
hay,  milk,  calves,  and  agistment.  A  modus  is  set  up  with 
respect  to  all,  except  with  respect  to  a  portion  of  the  land 
not  coloured  in  the  map,  in  respect  of  which  hay  is  sought. 
The  title  of  the  vicar  is  also  denied.  I  have  already  stated 
my  opinion  to  be,  and  I  repeat  it,  that  the  denying  of 
the  vicar's  title,  and  the  laying  of  the  moduses  as  they 
are  laid,  at  the  same  time  and  in  the  same  pleading,  is  a 
course  of  proceeding  competent  to  the  defendants.  First 
of  aU,  with  regard  to  the  vicar's  title,  which  is  a  matter  for 
consideration  entirely  distinct  from  the  question  of  the 
moduses.  This  rectory  has  been  in  lay  hands  from  the 
time  of  Henry  the  8th.  There  is  no  vicarage ;  the  eccle- 
dutical  fimctions  are  performed  by  a  perpetual  curate, 
and  I  have  no  doubt  that  for  more  than  two  centuries  past 
the  term  perpetual  curate  has  been  a  term  legally  and  pro- 
perly applied  to  the  incumbent  for  the  time  being.  It 
appears  established  by  the  evidence,  that,  for  considerably 
more  than  a  century  at  least,  no  tithe  of  either  of  the  de- 
leriptionB  sought  by  this  bill,  nor  any  compensation  or 

VOL.  I,  s  N.  c.  c. 
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1842.  payment  in  respect  of  either  of  those  descriptions  of  tithes, 
has  ever  been  received  or  has  ever  been  demanded  by  the 
impropriate  rector^  that  impropriate  rector  being  a  layman^ 
resident  in  the  immediate  neighbourhood — a  &ct  not  un- 
important in  a  case  of  the  present  description.  Upon  the 
issue  joined  between  the  parties^  it  is  manifest  that  tot 
more  than  a  century  past^  whatever  compensation  has  been 
paid  in  respect  of  the  tithes  in  question^  it  has  been  paid  to 
the  curate  or  enjoyed  by  him,  and  that,  as  I  have  ahready 
said^  in  the  immediate  neighbourhood — and  it  may  be 
ahnost  said  under  the  personal  observation  of  the  lay 
rector  and  his  agents.  Now,  the  perpetual  curate  of  this 
parish  for  the  time  being  has  been  a  corporation  sole  for 
the  purpose  of  acquiring  and  holding  property  of  this  de- 
scription for  certainly  more  than  a  century  past :  during 
what  length  of  time  such  a  corporation  has  existed  it  is 
needless  for  the  present  purpose  to  inquire,  but  for  more 
than  a  century  past  undoubtedly  there  has  been  such  a 
corporation  in  the  parish,  now  represented  by  the  present 
plaintiff. 

Under  these  circumstances,  the  enjoyment  of  the  tithes 
having  been  such  as  I  have  stated,  I  find,  upon  examina- 
tion and  consideration  of  the  evidence,  that  it  is  impossible 
to  entertain  any  very  serious  doubt  that,  as  between  the 
present  plaintiff  and  the  present  defendants,  the  titie  must 
be  considered  as  established.  It  is  said  against  it,  and  in 
favour  of  the  title  of  the  impropriate  rector,  who  has  never 
brought  forward  his  own  title,  that  the  titie  is  only  per 
missive  and  at  the  will  and  pleasure  of  the  impropriate 
rector  for  the  time  being.  At  what  period  the  title  to  the 
tithes  in  question  was  divested  from  the  impropriate  rec- 
tor, or  by  endowment  or  otherwise  was  vested  in  the  per* 
petual  curate,  does  not  appear.  There  is  some  obacurityin 
the  earlier  evidence,  of  which  there  are  portions  not  nn&- 
vourable  to  the  view  of  the  case  taken  by  the  defendant! 
to  which  I  have  just  alluded ;  but  the  very  latest  porfioa 
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of  endence  on  that  subject^  in  point  of  time^  is  earlier  than 
the  year  1715^  from  which  period  to  the  present  there  is 
no  trace  in  the  evidence  of  any  act  or  claim  on  the  part  of 
the  impropriate  rector^  or  of  any  act  of  concession  or  admis- 
sion on  the  part  of  the  cnrate^  which  would  lead  to  the 
inference  that  the  cnrate  enjoyed  this  property  otherwise 
than  in  his  own  right.  Whether  the  terrier  of  1714 
amoiinted  to  an  admission  that  the  title  was  permissive  I 
will  not  say^  bnt  whether  it  did  or  not,  the  perpetual  curate 
who  signed  that  terrier  died,  as  it  is  admitted,  more  than 
a  oentniy  ago,  and  since  that  time  there  have  been  three 
or  four  incumbencies. 

Under  these  circumstances,  therefore,  I  think  that  I 
should  be  departing  from  the  general  principle  by  which 
this  and  all  other  courts  are  guided  in  cases  of  long  enjoy- 
ment, and  should  be  doing  injustice  to  the  plainti£P  in  the 
present  case,  if  I  were  not  to  hold  that  for  the  purposes  of 
this  suit  his  title  to  the  tithes  that  he  asks  is  sufficiently 
established. 

The  mode  of  perception  is  another  question.  The  ques- 
tion of  the  hay  tithe  divides  itself  into  three  branches, 
which  may  be  represented  by  the  land  not  coloured,  the 
land  coloured  yellow,  and  the  land  coloured  red.  If  I  am 
light  in  the  opinion  which  I  have  stated  on  the  first  branch 
of  the  case,  there  is  no  e£fectual  defence  as  to  the  land  un- 
ooloured,  because  it  is  admitted  that  tithes  in  kind  are 
payable  to  some  person  in  respect  of  that  land ;  and  I  have 
already  stated  that,  in  my  opinion,  the  curate  is  that  per- 
son; and  therefore,  so  far  as  the  land  coloured  white 
goes,  that  is,  so  far  as  any  land  occupied  by  any  of  these 
defendants  extends,  other  than  what  is  coloured  yellow  or 
red,  there  must  be  a  decree  for  hay  tithe  in  kind,  that  is,  com- 
pensation for  the  full  value  so  far  as  it  has  not  been  paid. 

With  respect  to  the  land  coloured  yellow  and  coloured 
red  the  evidence  is  not  clear  and  satisfiEu^tory,  but  having 
regard  to  the  terriers,  especially  to  that  which  has  been 

s2 
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1842.  admitted  by  successive  curates  upon  this  particular  subject, 
I  do  not  think  that  such  a  case  is  made  on  the  part  of  the 
curate  as  against  the  evidence  on  the  part  of  the  defend- 
ants, as  should  induce  me  to  decide  without  further  inves- 
tigation. In  respect  of  this,  I  think  that  there  is  a  case 
demanding  further  inquiry. 

There  must,  therefore,  be  an  issue  with  respect  to  the 
alleged  satisfaction  for  the  lands  coloured  yellow,  by  means 
of  the  piece  of  land  called  Dustilow  Dole,  in  the  language 
of  the  answer,  except  that  it  must  not  be  stated  to  be  made 
or  rendered  to  the  impropriate  rector  or  other  person  en- 
titled for  the  time  being,  but  to  the  rector  or  other  person 
entitled*  In  other  respects  I  think  it  will  do,  taking  care 
to  specify  the  land  in  the  third  schedule,  and  to  specify 
the  land  in  Dustilow  Dole  with  the  abuttals  which  the 
answer  gives,  and^taking  care  to  lay  it  as  a  prescription 
firom  time  immemorial,  binding  the  defendants  strictly  to 
what  they  allege  by  their  answer. 

The  same  observations  virill  apply  mutatis  mmtandu  to 
Priest's  Meadow,  which  will  be^the  second  issue.  With 
respect  to  the  cow  and  calf  modus,  I  have  felt  the  di£Bculty 
suggested  as  to  the  question  of  milk;  but  considering  that 
there  is  no  trace  whatever  that  the  tithe  of  milk  has  ever 
been  paid,  and  considering  the  extent  of  evidence  with 
regard  to  the  \\d.  and  the  2d.  for  the  productive  cows,  on 
which  I  purposely  abstain  firom  saying  more  because  I  send 
it  to  an  issue,  and  the  total  absence  of  payment  of  any 
milk  tithes  in  kind,  or  in  any  other  shape  than  this  pay« 
ment  of  \\d.  and  2c^.,  if  it  covers  it,  I  am  of  opinion  that 
an  issue  ought  to  go  also  in  the  language  of  the  answer 
with  regard  to  calves  and  milk,  stating  it  precisely  as  the 
answer  has  stated  it.  The  answer,  I  think,  includes  the 
number  of  10,  as  well  as  what  is  above  and  below  10. 
It  must  go  in  the  language  of  the  answer.  My  original 
impression  was,  that  a  similar  issue  should  go  as  to  the 
barren  cows,  but  at  that  time  my  attention  luifl  not  been 
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pointedly  called,  indeed  had  not  been  called  at  all^  to  the  1842. 
general  statement  in  the  terriers  of  what  non-parishioners 
were  to  pay,  conpled  with  the  particular  language  of  the 
terriers  and  the  particular  position  in  those  terriers  in 
which  this  payment  of  Id.  for  a  barren  cow  is  stated. 
That  circumstance,  coupled  with  the  slight  or  rather  no 
eridence  of  reputation  on  the  subject,  and  coupled  with 
the  little  evidence  which  there  is  of  payment  of  that  Id., 
induces  me  to  think  that  I  ought  not  to  direct  an  issue 
as  to  that.  Therefore,  I  shall  direct  an  account  of  the 
agistment  tithe  generally.  The  issues,  therefore,  will  be 
three ;  and  in  directing  those  issues  I  shall  direct  it  to 
be  admitted  before  the  jury  that  if  hay  tithes  are  pay- 
able in  kind  for  the  yellow  land  and  the  red  land,  or 
either  of  them,  that  they  are  payable  to  the  curate.  I 
shall  direct  that  to  be  specifically  admitted  to  the  jury; 
and  it  must  be  specifically  admitted  to  the  jury  also, 
though  that^  perhaps,  is  not  necessary  or  less  necessary, 
that  if  tithes  in  kind  are  payable  for  milk  and  calves^ 
they  are  payable  also  to  the  curate.  It  is  less  necessary 
as  to  the  cows  and  calves  than  with  regard  to  the  hay.  I 
shall  also  direct  that,  saving  all  just  exceptions,  all  the  docu- 
mentary evidence  that  has  been  laid  before  me  shall  be  laid 
before  the  jury.  I  shall  make  it  a  positive  direction,  that 
all  the  documentary  evidence  before  me  shall  be  laid  before 
the  jury  by  the  respective  parties  who  have  laid  it  before 
me^  saving  just  exceptions ;  so  that  if  any  document  not 
in  its  nature  eridence^  has  inadvertently  or  otherwise  been 
admitted  here,  it  may  not  be  admitted  at  law  merely 
because  it  has  been  read  here.  Then,  of  course,  there  will 
be  the  usual  direction  as  to  deceased  witnesses.  The  biU 
as  to  the  glebe  land  occupied  by  the  plaintiff^s  tenant  must 
be  dismissed  without  costs;  and  the  executors^  by  their 
eonsent,  must  be  ordered  to  pay  the  £27,  or  whatever  the 
amount  is,  and  thereupon  the  bill  must  be  dismissed 
against  them  without  costs.    Then,  as  between  the  plaintiff 
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and  the  other  defendants^  an  account  of  the  hay  tithe 
must  be  taken  as  to  the  land  not  coloured,  care  being 
taken  to  provide  for  the  case  that  something  may  ha?e 
been  received.  Then  an  account  generally  of  agistment  as 
against  those  defendants  who  have  admitted  agistment. 

The  question  of  costs  I  reserve,  because  I  think  it  would 
be  harassing  both  parties  now  to  determine  it. 

In  all  probability  the  plaintiff  will,  as  usual,  have  all  the 
costs  in  respect  of  those  portions  of  the  suit,  which  may 
possibly  be  the  whole,  in  which  he  shall  be  found  to  be 
right,  and  which  I  do  not  now  give  him  becauae  it  will 
be  convenient  to  dispose  of  the  whole  costs  together. 
Either  party  may  have  a  special  jury,  but  I  wish  it  to 
be  understood  that  it  will  be  more  satisfiBUstory  to  me,  if 
I  am  ever  to  hear  of  this  case  again,  that  it  should  be  tried 
by  a  special  jury.  If  I  were  to  direct  it,  it  might  raise  a 
difficulty  as  to  a  tales,  as  was  the  case  at  Gloucester :  I 
would  rather  not  direct  it,  but  rather  leave  it  to  the  par- 
ties. I  think  that  this  is  a  case  which  ought  to  be  tried 
by  a  special  jury. 


Abbey  v.  Petch. 

1  HE  bill  was  filed  against  the  defendant  as  the  sole  exe- 
cutrix of  Robert  Petch,  a  solicitor,  who  died  in  1889, 


Feb.  ISth. 

A  bill  having 
been  filed  hj  a 
client  against 

?*  roi^OTfor'  praying  an  account  of  all  dealings  and  transactions  between 
an  account  of     the  defendants  testator  and  the  plaintiff,  as  attorney  and 

all  dealings  and 
transactions  be- 
tween the  plaintiff  and  the  testator,  and  for  an  injunction  to  restrain  an  actioa  broof^  bj  tiie 
defendant  against  the  plaintiff  to  recover  j^OOO  for  money  lent  to  him  by  the  testator,  flie 
plaintiff  after  answer  obtained  an  order  for  an  injunction  upon  the  terms  of  pajing  the  moMy 
into  Court.  Notwithstanding  this  order,  however,  the  defendant,  under  particalar  circam- 
stances,  went  to  trial  and  obtained  a  verdict  for  tbe  iS3(M)0,  upon  the  tame  eridenoe  iiib« 
stantially  as  was  afterwards  used  in  the  suit  in  equity,  and  which  was  satisfiikctory  to  tikis 
Court.  No  appeal  having  been  made  by  the  defendant  against  the  order  for  the  i^jimction  :— 
Held,  that,  assuming  the  effect  of  that  order  to  be,  to  bring  the  whole  matter  into  this  Coort, 
and,  therefore,  prinM  facie,  to  entitle  the  plaintiff  to  an  account  of  the  jfSOOO,  as  wdl  as  of 
all  other  matters  comprised  in  the  suit,  yet,  taking  into  consideratiaii  the  verdkt  at  kw  aad 
the  evidence  in  equity,  the  defendant  was  entitled  to  have  the  j^OOO  deemed  an  item  in  the 
account ;  such  item,  under  the  particular  drcnmstanoes  of  the  oase,  bearinf  intareat  aft  the  rate 
of  £4  p€r  eentm  per  annum. 
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dient,  and  for  an  injunction  to  restrain  an  action  brought         1842. 
by  the  defendant  against  the  plaintiff  to  recover  j£3000^ 
for  money  alleged  to  have  been  lent  to  him  by  the  testator, 
and  for  the  delivery  up  of  deeds  on  which  the  testator,  in 
his  lifetime,  claimed  a  lien. 

The  defendant  having  put  in  her  answer  in  time  to  pre- 
vent the  issuing  of  the  common  injimction,  the  plaintiff, 
upon  the  coming  in  of  the  answer,  moved  for  and  obtained 
an  injunction  to  stay  proceedings  in  the  action  upon  pay- 
ment of  the  £3000  into  Court.    The  order  for  the  in- 
junction, however,  not  being  obtained  till  the  day  of  trial, 
die  defendant  went  to  trial,  and  obtained  a  verdict  for 
jESOOO.     Further  proceedings  were  then  stayed  by  the 
injunction. 
The  cause  now  came  on  for  hearing. 
The  defendant  by  her  answer  stated,  that  the  testator, 
shortly  previous  to  his  death,  dictated  certain  matters  for 
the  guidance  of  his  executors,  and,  amongst  others,  a  state- 
ment, which  was  put  into  writing  by  his  daughter,  to  the 
effect  that  the  plaintiff  was  indebted  to  him  in  £3000,  for 
which  he,  the  testator,  had  no  security  but  the  plaintiff's 
title-deeds,  and  that  he  also  owed  him  money  for  business 
done.    The  defendant  admitted  that  the  testator's  books 
and  accounts  were,  very  irregularly  kept,  and  that  she 
oonld  give  no  regular  account  of  what  was  due  for  business 
done ;  but,  as  to  the  £3000,  she  relied  on  the  evidence  of 
her  son,  Robert  Fetch,  and  other  witnesses. 

Bobert  Fetch,  the  son,  stated,  that  from  the  conversa- 
tions which  he  had  with  the  plaintiff,  he  believed  that  the 
jdaintiff  was  indebted  to  his  &ther  in  the  sum  of  £3000. 
He  stated  particularly,  that  in  August,  1839,  after  his 
fiither's  death,  he  made  an  application  to  the  plaintiff  on 
behalf  of  his  mother,  the  defendant,  for  the  payment  at 
flie  next  Lady-day  of  the  sum  of  £3000,  as  a  debt  due  to 
the  estate  of  the  testator ;  that  the  plaintiff,  in  reply  to 
is  application,  said  it  was  all  right,  and  inquired  whether 
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1842.  the  whole  of  the  money  or  only  a  part  of  it  would  then  be 
wanted^  to  which  the  deponent  replied,  that  it  wonld  be  all 
wanted,  upon  which  the  plaintiff  said  it  would  be  ready. 
The  deponent  also  stated  his  belief,  that  such  sum  of 
£3000  bore  interest  after  the  rate  of  £4  per  centum  per 
annum,  and  he  gave  the  following  reasons  for  his  belief: — 
That,  in  a  conversation  which  he  had  with  the  plaintiff  in 
the  month  of  August,  1839,  the  plaintiff  stated  that  he  had 
overpaid  his  interest  for  the  last  year;  that  at  a  subse- 
quent interview,  which  took  place  between  the  plaintiff, 
his  son,  and  himself,  the  plaintiff  delivered  to  the  deponent 
a  book,  wherein  was  an  entry  of  an  account  in  his  own 
handwriting,  between  himself  and  the  testator,  in  which 
account  the  plaintiff  had  debited  himself  under  the  date 
of  the  11th  day  of  October,  1881,  £60  for  a  half-year's 
interest,  and  also  with  the  further  sum  of  £60  for  a  half- 
year's  interest  on  the  6th  day  of  April,  1832;  that  the 
plaintiff,  at  the  last-mentioned  interview,  promised  to  send 
him  a  copy  of  such  account;  that  in  the  course  of  the. 
same  day,  the  plaintiff's  son  brought  to  the  deponent  a 
paper  writing,  which  the  deponent  believed  to  be  in  the 
son's  handwriting,  and  to  be  a  copy  of  the  book  produced 
to  him ;  and  that  the  deponent  some  time  afterwarda  re* 
ferred  to  the  testator's  book,  and  found  entered  therein 
several  payments  by  the  plaintiff  to  the  testator,  in  the 
years  1838  and  1839,  purporting  to  be  for  interest,  amount- 
ing to  the  sum  of  126/.  16«.  Sd.,  whereby  the  deponent 
concluded,  that  the  plaintiff  had  overpaid  a  year's  interest 
by  6/.  ISs.  Sd.  The  deponent  admitted  that  the  plaintiff, 
at  a  subsequent  period,  refused  to  pay  the  j£3000  unless 
he  was  previously  informed  of  the  items  composing  that 
sum. 

Other  witnesses,  on  the  part  of  the  defmdant,  spoke  to 
various  sums  of  money  having,  at  different  times,  been 
paid  by  the  plaintiff  to  the  testator  by  way  of  interest. 

All  these  witnesses  were  examined  at  the  trial  of  the 


V. 

Pitch. 
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action  in  support  of  the  present  defendant's  case^  as  plain-         1842. 
tiff  in  the  action.  Abbst 

No  evidence  was  entered  into  in  this  suit  by  the 
plaintiff. 

Mr.  Simpkinson  and  Mr.  Bichner,  for  the  plaintiff. — 
There  are  mutual  unsettled  accounts  between  the  parties. 
It  is  admitted  by  the  answer^  that  Fetch  received  certain 
sums  on  account  of  the  plaintiff;  and  though  Petch^  the 
son^  states  that  those  sums  were  received  for  interest^  yet 
it  is  not  clear  from  the  evidence  of  the  other  witnesses, 
on  what  account  those  sums  were  received.  The  plaintiff, 
therefore,  is  entitled  to  an  account  of  the  j£3000,  as  well 
as  the  other  matters.  The  injunction  was  granted  on  the 
merits ;  and,  the  question  being  one  between  solicitor  and 
client,  the  verdict  and  judgment  will  not  prevent  the  re- 
opening the  whole  accounts.  Lewis  v.  Morgan  [a),  Middle* 
iUch  V.  Sharland  (A),  DetiUin  v.  Gale  {c).  [The  Vice-  Chan- 
ceOor. — ^In  DetiUin  v.  Gale,  the  solicitor  took  a  bond  and 
^dgment  frx>m  his  client  without  a  settlement  of  accounts; 
but  there  there  was  no  litigated  matter.  Here  there  is  an 
adverse  decision  at  law  upon  a  matter  litigated  by  the 
parties.]  The  verdict  was  a  surprise  upon  the  plaintiff, 
and  would  have  been  prevented  but  for  an  accidental  delay 
in  obtaining  the  injunction. 

Mr.  Purvis  and  Mr.  James  Parker,  for  the  defendant. — 
The  plaintiff  had  due  notice  of  the  action,  and  cannot  com- 
plain of  having  been  taken  by  surprise.  The  verdict  is 
conclusive,  and  might  have  been  consummated  but  for  the 
injunction.  In  Bensley  v.  Payne  (d),  a  bill  was  filed  to  set 
aside  a  bond  which  had  been  taken  by  an  attorney  from 
his  client,  and  on  which  he  had  brought  his  action.    The 


(a)  5  Price,  83 ;  4  Dow.  51.  (c)  7  Ves.  583. 

(b)  5  Ves.  87.  (d)  Not  reported. 
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1842.  plaintiff  in  the  action  put  in  his  answer  before  the  trial. 
The  trial  came  on,  and  he  obtained  a  verdict.  The  plain- 
tiff in  equity  then  moved  upon  the  answer  for  an  injunction 
to  stay  further  proceedings  in  the  action.  Lord  Ehkm 
said  he  would  have  granted  the  motion^  if  the  plaintiff  had 
come  before  verdict;  but  that^  with  the  answer  before 
him^  he  had  gone  to  trials  and  might  have  used  the  answer 
at  the  trial;  that  the  plaintiff^  therefore^  having  made  that 
choice^  he.  Lord  Eldon,  was  precluded  from  granting  the 
motion,  [ne  Vice-Chancelkr, — ^The  question  in  that  case 
was  probably  the  same  at  law  and  in  equity.  Am  I,  in  this 
case,  to  consider  the  evidence  which  supported  the  verdict 
at  law  sufficient  to  preclude  the  trial  here?]  Upon  that 
point,  Harrison  v.  Nettleahip  (a)  is  strictly  applicable.  \The 
Fice-Chancellor, — Must  you  not,  in  order  to  bring  your 
case  within  that  authority,  shew  that,  as  between  attorney 
and  client,  an  admission  by  a  client  of  a  debt  due  has 
precisely  the  same  effect  in  equity  as  at  law  ?  It  is  a 
material  ingredient  in  these  cases,  that  the  point  in  issue 
at  law  and  in  equity  should  be  exactly  the  same.  Another 
question  is,  whether  the  order  for  the  injunction  —  which 
was  granted  on  payment  of  the  money  into  Court,  and 
from  which  you  have  not  appealed — does  not  entirely  put 
an  end  to  the  proceedings  at  law.  An  injunction  on  the 
answer  stops  every  thing.]  The  injunction  would  not  have 
prevented  the  plaintiff  from  moving  for  a  new  trial.  Con- 
sidering,  however,  the  whole  of  the  proceedings  as  removed 
into  a  court  of  equity,  the  admission  which  has  been  proved 
in  this  cause  is  clearly  sufficient  to  bind  the  plaintiff,  and 
the  j£3000  ought  to  be  treated  as  an  item  in  the  account 

Mr.  Simpkinsan,  in  the  course  of  his  reply,  commented 
on  the  fact  of  there  being  no  written  security  for  the 
j£8000,  and  on  Fetch's  having  retracted  his  admission  as 

(a)  2  My].  &  R.  423. 
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to  that  sum  being  due;  and  he  contended  that^  under        i842. 
such  circumstances^  the  Court  could  not  treat  the  d£3000 
an  item  in  the  account. 


The  Vice-chancellor. — This  is  a  bill  for  an  account, 
filed  hy  a  client  against  the  personal  representative  of  a 
solicitor  with  whom  in  his  lifetime  the  client  had  vari- 
ons  pecuniary  dealings  independent  of  transactions  con- 
nected with  his  professional  business,  and  with  the  excep- 
tion of  what  relates  to  a  sum  of  j£3000  which  has  been 
the  siubject  of  argument,  the  directions  are  a  matter  of 
oourse.  [After  directing  the  usual  inquiries,  his  Honour 
proceeded.]  The  only  question  left  is  as  to  this  j£3000. 
The  blame,  if  any,  attributable  to  the  parties  in  respect 
of  the  obscurity  in  which  these  transactions  were  involved, 
does  not  belong  wholly  to  Mr.  Fetch.  He  certainly  was 
to  blame,  for  it  was  his  duty  to  keep  regular  accounts  of 
all  the  dealings  between  himself  and  the  plaintiff,  which  it 
is  conceded  he  did  not  do.  On  the  other  hand,  the  plain- 
tiff, under  the  circumstances,  has  not  so  strong  a  ground 
of  complaint  as  many  litigants  in  cases  in  some  degree 
analogous  to  this,  for  he  seems  to  have  been  an  acquiescing 
party  in  that  obscurity.  I  agree  in  the  doctrines  which 
have  been  laid  down  upon  high  authority,  as  to  the  deal- 
ings between  solicitor  and  client,  or,  as  might  almost  be 
said,  between  any  principal  and  agent.  These  doctrines, 
however,  must  necessarily  yield  to  circumstances.  In  the 
present  case  it  appears  that  after  the  death  of  Mr.  Fetch 
the  plaintiff  was  called  on  by  the  son  of  Mr.  Fetch,  who 
was  not  professionally  concerned  with  his  father,  and  the 
plaintiff  then  admitted  in  the  most  distinct  and  positive 
manner  the  debt  of  £3000.  This  admission  was  made  at 
a  time  when  there  was  no  suspicion  of  any  influence  arising 
from  professional  connection.  It  may  not  have  been  made 
until  circumstances  rendered  it  necessary  to  ascertain  that 
the  debt  existed,  but  it  was  not  made  by  surprise.    It 
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1842.  appears  from  evidence  quite  unexceptkniable,  that  the 
plaintiff^  during  a  course  of  yearsi,  paid  interest  to  the  tes- 
tator^ and  an  account  is  produced,  whidi  appean  to  hate 
been  sent  by  the  plaintiff  himself,  in  which  he  charges 
himself  with  an  item  of  £60  for  interest  in  October,  1881, 
and  a  similar  item  for  interest  in  April,  1832,  tallying  ex- 
actly with  the  eridence  of  Fetch,  the  witness.  When  to 
this  unexceptionable  evidence,  not  opposed  by  any  evi- 
dence on  the  pairt  of  the  plaintiff,  is  added  the  fiurt  of  the 
verdict  obtained  for  iESOOO,  1  am  of  opinion  that  I  ought 
not,  at  this  distance  of  time  and  after  the  death  of  Fetch,  to 
suffer  that  sum  to  be  taken  as  not  a  legitimate  item  of 
debit  against  the  plaintiff  in  that  account.  I  have  aUuded, 
it  is  true,  to  a  verdict  not  ripened  into  a  judgment :  but  I 
am  entitled  to  look  at  that  verdict  for  this  reason,  that  it 
is  plain  that,  but  for  the  order  for  an  injunction,  there  was 
nothing  to  prevent  the  defendant  from  ripening  it  into  a 
judgment.  Taking  together  the  conversation,  the  admis- 
sions, and  the  verdict,  I  think  I  should  not  be  doing  jus- 
tice if  I  allowed  it  to  be  a  matter  of  question  whether  or 
not  the  defendant  is  entitled  to  include  the  sum  of  £3000 
as  an  item  in  the  account.  Whether  any  other  matters 
arc  to  be  included,  it  will  be  for  the  Master  to  consider. 

Declare  that  in  taking  the  account  the  Master  is  to  consider  that  the 
plaintifT  became  liable  to  be  debited  in  the  account  between  him  and 
Robert  Fetch,  to  the  amount  of  £3000  or  some  greater  amount^  and  that 
in  respect  of  such  amount,  if  not  exceeding  £3000,  or  in  respect  of  £3000, 
part  thereof,  it  was  agreed  between  Robert  Fetch  and  the  plaintiff,  that 
the  plaintiff  should  be  debited  with  interest  at  the  rate  of  £4  per  cent 
per  annum.  Let  the  costs  of  Mrs.  Fetch  in  the  action  at  law  be  taxed 
and  paid  to  her  by  the  plaintiff,  and  let  the  sum  of  £1200,  part  of  the  sum 
in  Court,  be  paid  out  to  her,  without  prejudice.  Continue  the  injonctioo, 
and  reserve  further  directions  and  costs  in  equity. 


CASES    IN    CHANCERY. 


WaRDELL  V.  ClaXTON.  Feb.  lOth, 

L  HE  bill  was  filed  by  a  tenant  for  life^  under  a  will  of  whereproperty 
personal  estate^  for  the  purpose  of  having  new  trustees  JJ^^  Ufe,  aiul 
appointed.  The  property  was  given,  after  the  death  of  the  after  hiadeccase 
tenant  for  life,  to  such  persons  as  should  then  be  next  of  as  shall  then  be 

I.-        ifj-i.     J.     A.  A.  the  testator'a 

kin  of  the  testator.  next  of  kin  ;— 

None  of  the  present  next  of  kin  of  the  testator  were  foP^'i^e  prot^ 

made  parties  to  the  suit.  ^^^  ^^  ^®  P*^ 

pertjTr  the  next 
of  kin  of  the 

The  Vice-chancellor  directed  that  the  bill  should  be  atthetimTof 
amended  by  making  those  persons  parties.  ^^bc^iMde 

partiea  to  the 
aoit. 


MEMORANDUM. 

In  February^  1842^  Francis  Stack  Murphy,  Esq.,  of 
Lincoln's  Inn^  was  called  to  the  degree  of  the  coif,  and 
gave  rings  with  the  motto  ^^Incidere  ludum" 


DiNSDALE  V.  DUDDING.  Feb.  IM. 

Judith  DUDDING,  of  Barrow,  in  the  county  of  Lin-  Upon  a  con- 

"  atructiTe  ad- 

coln.  Widow,  by  her  will,  dated  the  10th  August,  1813,  mission  of  aa- 

directed  her  residuary  personal  estate,  and  a  sum  of  £400  tbBtnaduuj 

charged  on  her  real  estate,  to  be  divided  into  three  equal  ^"^^^^ 

shares,  and  bequeathed  one-third  to  her  daughter  Eliza-  mediate  pay. 

_      1  eat  t  ■•         ment  of  their 

beth  Shearwood,  one-third  to  her  daughter  Mary  Westoby,  legaciea ;  and, 
and  the  remaining  third  to  the  children  of  her  late  daugh-  SS!n«8?wS?' 
ter  Judith  Dinsdale  equally,  to  be  paid  on  their  respec-  ^^l^di 
tively  attaining  21  years.     She  devised  her  real  estate  to  by  the  Sutnte 
her  son  John  Dudding  in  fee,  and  appointed  him  sole  (3&4WiU.4, 
executor  of  her  will.  *^-  2^'  ■•  *^)- 
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1842.  The  testatrix  died  in  November^  1814.     John  Dndding 

DiMSDALs     proved  her  will  and  took  possession  of  pait|  at  least,  of  her 
TV    *'  real  and  personal  estate. 

DUOOINO.  -^       ^ 

Judith  Dinsdale  had  five  children  only,  viz.,  Alice, 
Judith,  Richard^  Elizabeth,  and  Susannah. 

John  Dndding^  by  his  will,  dated  in  October,  1827, 
executed  and  attested  so  as  to  pass  real  estates,  derised  all 
his  real  estates  to  his  sons,  the  defendants  Richard  and 
John  Dndding^  and  their  heirs,  as  tenants  in  common,  and 
appointed  them  his  executors.  John  Dudding,  the  father, 
died  in  1828,  and  his  will  was  proved  by  his  executors. 

The  bill  was  filed  by  Richard  Dinsdale  and  his  sisters, 
Elizabeth  and  Susannah,  against  Richard  and  John  Dud- 
ding, praying  payment  of  their  respective  shares  of  the 
residue  bequeathed  by  Judith  Dudding's  will. 

The  bill  stated  that  John  Dudding,  the  father,  had  paid 
to  Elizabeth  Shearwood  and  Mary  Westoby  their  shares  of 
the  residue,  amounting  to  382/.  Ss.  4d,  each ;  that  he  had 
fixed  the  share  given  to  the  children  of  Mrs.  Dinsdale  at 
the  like  sum^  and  had  paid  or  caused  to  be  paid  to  Alice 
and  Judith  Dinsdale,  on  their  severally  attaining  21,  the 
sum  of  76/.  98.  Sd,  each,  for  their  one-fifth  shares  of  the 
said  sum  of  382/.  Ss.  4d, ;  that  the  plaintiffs,  though  they 
had  attained  21,  had  never  received  their  shares  of  the 
said  sum;  that  upon  the  de^th  of  John  Dudding,  the 
father,  the  defendants  had  received  out  of  his  personal 
estate  more  than  sufficient  to  cover  the  plaintiff's  demand, 
and,  though  they  knew  of  such  demand,  had  paid  legacies 
bequeathed  by  John  Dudding.  That  under  the  foregoing 
circumstances  John  Dudding,  the  father,  had  admitted 
assets  of  Judith  Dudding ;  and  the  defendants  had  admitted 
assets  of  their  testator  sufficient  to  answer  the  plaintifh* 
demand,  and  were  personally  liable  for  the  same. 

As  feirther  evidence  of  an  admission  of  assets  by  John 
Dudding,  the  father,  the  bill  charged  that  his  son,  John 
Dudding,  had,  by  his  direction,  drawn  out  a  statement  in 
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writing  as  to  the  share  of  the  children  of  Judith  Dinsdale.         1842. 
This  statement  is  referred  to  in  the  evidence.  I.    '    "* 

DiNSDALB 

The  defendants^  by  their  answer^  admitted  assets  of  their  ^  •• 
testator  snfScient  to  satisfy  the  plaintiffs'  demand^  if  just. 
They^  however^  stated^  that  the  testator  had  received  assets 
of  Judith  Budding  to  the  amount  of  £648  only^  exclusively 
of  a  small  portion  of  the  real  estate^  out  of  which  he  had 
paid  her  debts.  They  denied^  to  the  best  of  their  belief^ 
that  he  had  paid  Elizabeth  Shearwood  and  Mary  Westoby 
their  shares^  except  by  way  of  set-off  against  a  debt  which 
they  owed  him.  They  admitted^  however^  that  they  had 
found  amongst  the  papers  of  their  testator  three  several 
papers,  dated  the  10th  August,  1824,  purporting  to  be  re* 
oeipts  for  the  shares  of  Elizabeth  Shearwood  and  of  Judith 
and  Alice  Dinsdale  of  the  net  residue  of  the  personal  estate 
and  effects  of  Judith  Budding,  amounting  to  the  sums  of 
828/.  7s.  7d.,  64/.  18^.  6i/.,  and  64/.  18«.  6^/.,  and  also  two 
receipts  for  legacy  duty,  paid  on  two  several  sums  of 
826/.  \2s,  Wd.f  for  the  shares  of  Elizabeth  Shearwood  and 
the  children  of  Judith  Dinsdale. 

On  the  receipts  for  the  shares  of  Alice  and  Judith 
Dndding  were  indorsed  receipts  for  interest  to  the  10th 
August,  1824,  for  11/.  \2s.  Wd.*,  so  that  the  whole  sum 
which,  according  to  the  receipts,  Alice  and  Judith  each  re- 
ceived, was  76/.  &8,  5d. 

At  the  hearing  of  the  cause  the  plaintiffs  read  the  evidence 
of  Judith  Dinsdale,  which  was  to  the  following  effect : — 
That  she  remembered  the  defendant,  John  Dudding,  com- 
ing to  her  father's  house  at  Thornton  Curtis  sometime  in 
the  year  1824 ;  that  he  then  stated  to  her  and  her  father, 
(tmce  deceased),  that  each  one-third  share  of  the  residue 
of  the  personal  estate  of  Judith  Dudding  amounted  to  the 
sum  of  382/.  Ss.  4(/. ;  that  the  deponent  then  received  of 
the  defendant  one-fifth  part  of  that  sum  for  her  share,  and 
that  her  sister  Alice  also,  at  the  same  time,  received 
another  fifth  part  of  the  same  sum  for  her  share ;  that  her 
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1842.       father  asked  the  defendant  for  some  statement  of  the 
amount  of  the  shares  which  would  be  coming  to  his  three 
V.  other  children^  meaning  the  phdntiffs^  who  were  then  under 

age^  and  that  the  defendant  thereupon  wrote  the  follow- 
ing memorandum^  which  he  delivered  to  her  father: — 
'^  Mrs.  Dinsdale's  share  of  residue^  due  the  13th  May, 
1824,  382/.  Ss.  4d." ;  that  he  then  said  to  her  father,  he 
wotdd  like  to  pay  the  three  other  shares  if  he  could  get  a 
proper  receipt,  but  he  could  not,  as  they  were  all  under 
age. 

The  memorandum  was  produced  in  evidence. 

Mr.  Swanston  and  Mr.  Elmsley,  for  the  plaintiff,  con- 
tended, that  there  being  sufficient  admissions  of  assets  for 
that  purpose,  the  plaintiffs  were  each  entitled  to  imme- 
diate payment  of  the  same  sum  which  had  been  paid  to 
each  of  their  sisters,  with  interest ;  and  that  this  was  a 
case  in  which  no  part  of  the  plaintiff's  claim  for  interest 
would  be  barred  by  the  Statute  of  Limitations.  FhiU^ 
V.  Munmng8{a), 

Mr.  Wigram  and  Mr.  Metcalfe,  for  the  defendants,  con- 
tended, that  there  was  not  an  admission  of  assets  of  the  tes- 
tatrix, Judith  Dudding,  to  the  extent  insisted  on  by  the 
plaintiffs ;  and  submitted,  that  they  were  entitled  to  an 
inquiry  on  that  poitit.  They  also  submitted,  with  respect 
to  interest,  that  there  was  sufficient  in  the  answer  to  shew 
that  they  claimed  the  benefit  of  the  statute. 

In  reply  to  a  question  from  the  Court,  the  plaintiffs' 
coimsel  stated,  that  they  were  willing  to  waive  interest 
previous  to  August,  1824. 

In  the  course  of  the  argument.  The  Viee-Chancelkr^ 

(a)  2  MyL  &  Cr.  309. 
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with  reference  to  the  Statute  of  Limitations^  mentioned        1842. 
Sheppard  v.  Duke  (a).  dIII^. 


The  Vicb-Chancbllob. — ^The  defendants  are  sued  as 
representing  and  admitting  assets  of  John  Dudding,  who 
was  the  trustee  and  executor  of  the  will  of  Mrs.  Buddings 
the  original  testatrix  in  this  cause. 

The  bill  may  be  considered  as  distinctly  putting  in  issue 
the  case  that  John  Dudding  did^  in  his  lifetime,  collect 
assets  of  Mrs.  Dudding,  to  an  amount  producing  the  dear 
sum  of  £382  and  upwards,  as  the  share  of  the  residue  to 
which  the  children  of  Mrs.  Dinsdale  were  entitled  under 
the  will,  and  that  his  son,  John  Dudding,  admitted  in 
writing  that  fact. 

That  case  so  alleged  has,  in  my  opinion,  been  proved  by 
the  pleadings,  the  parol  evidence,  the  documents  proved, 
and  the  documents  scheduled  in  the  answer,  without  lay- 
ing any  stress  (as  undoubtedly  none  should  be  laid  at 
this  period  of  the  cause)  upon  that  part  of  the  evidence 
which  relates  to  conversations  not  put  in  issue  by  the 
biU. 

In  this  state  of  the  pleadings  and  the  evidence,  the 
plaintiffs  do  not  desire  to  carry  the  accounts  further  than 
fitom  the  time  of  John  Dudding's  admission  of  the  amount, 
but  are  willing  to  consider  the  amount  of  each  third  as  it 
was  in  1824,  and  to  take  interest  from  such  part  of  the 
year  1824  as  the  Court  may  think  fit. 

It  appears  from  the  document  which  has  been  proved 
on  behalf  of  the  plaintiffs,  that  £382  was  stated  to  be  the 
amount  due  to  Mrs.  Dinsdale's  children  in  May,  1824; 
but  that  receipts  were  given  in  August,  1824,  by  which 

(a)  9  Sim.  567,  in  which  the  Prior  v.  Homihlow,  2  Y.  &  C.  200, 

doubt  expressed  in  the  reporter's  which  was  decided  before  either  of 

note  in  2  Myl.  &  Cr.  315,  as  to  the  cases  mentioned  in  the  princi- 

wbether  the  statute  applies  to  mere  pal  case,  the  act  was  held  to  apply 

penonal  legacies  is  cleared  up.  In  to  a  rendue  of  personalty. 

VOL.  I.  T  N.  C.  C. 
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1842.        the  share  of  each  of  the  children  in  the  sum  in  question 
DiNSDALB      appears  to  have  been  treated  as  amounting  to  £76. 

»•  It  appears  to  me,  therefore,  that  full  justice  will  be  done 

to  the  defendants,  who  admit  assets  of  their  testator,  by 
decreeing  payment  of  the  amount  of  each  third  of  the 
plaintiffs'  with  interest  from  the  10th  of  August,  which  is 
the  latest  of  the  two  dates  of  1824. 

With  respect  to  interest,  it  is  doubtful  whether  the 
benefit  of  the  statute  is  claimed  by  the  answer.  But, 
assuming  it  to  be  so,  I  am  of  opinion,  that  if  a  share  of 
a  residue,  such  as  this,  is  within  the  40th  section  of  the 
statute,  circumstances  have  occurred  which  take  it  out  of 
that  section,  and  bring  it  within  the  rule  laid  down  in 
Phillipo  V.  Munnings, 

Under  these  circumstances,  I  shall  not  send  this  case  to 
the  Master's  Office. 


Order  that  the  defendants  Richard  Dudding  and  John  Dadding^  d0^ 
within  a  fortnight  after  service  of  this  decree,  pay  to  the  plain tiJR  respect- 
ively the  sum  of  £76,  with  interest  thereon  at  the  rate  of  £4  per  cent,  per 
annum  from  the  10th  day  of  August^  1824,  up  to  this  day;  the  amount 
of  such  interest,  at  the  request  of  both  parties,  to  be  verified  by  affidavit, 
the  plaintifis  preferring  to  accept  such  interest  so  verified  to  a  reference 
being  directed  to  one  of  the  Masters  of  this  Court  to  ascertain  the  amoimt 
thereof.  Refer  it  to  the  Master  to  tax  the  plaintifli  their  costs  c^thissnit 
up  to  this  time,  and  let  such  costs,  when  taxed,  be  paid  by  the  defiend- 
ants  personally.    Liberty  to  any  of  the  parties  to  s|iply. 
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1841. 

BeOOKS  V,  PURTON.  ^      y       ^ 

I_  Dee.  2Ut. 

N  February,  1841^  the  defendant  Purton  commenced  The  mere  fact 

an  action  at  law  in  the  Court  of  Queen's  Bench  against  the  biUdaSf^  of 
plaintiff  Brooks,  for  the  sum  of  £225.     In  May,  1841,  a^^^^^*"' 
Brooks  filed  his  biU  in  the  Court  of  Chancery  against  Pur-  common  in. 
ton  and  various  other  persons,  for  the  purpose,  among  thou^itmay 
other  things,  of  restraining  proceedings  in  the  action  at  foJ^^Seohing^^ 
kw.      On  the  2nd  June,  1841,  Charles  Cooper,  one  of  dUchwrgingit 

"^  on  an  applica^ 

the  defendants,  demurred.  The  demurrer  was  submitted  tion  for  uutt 
to,  and  the  bill  amended.  On  the  11th  June,  Purton  put  P'^'^P^^' 
in  a  plea  of  want  of  parties,  which  plea  was  submitted  to, 
and  the  bill  again  amended.  On  the  26th  June,  1841, 
the  defendant,  Purton,  demurred  to  the  amended  bill  for 
want  of  parties.  That  demurrer  was  submitted  to,  and 
the  bill  was  a  third  time  amended.  On  the  3rd  July,  the 
£225  was  paid  by  Brooks  into  the  Court  of  Queen's 
Bench,  and  Purton  afterwards  proceeded  to  trial,  and  ob- 
tained a  verdict  in  the  action.  On  the  21  st  July,  Brooks 
moved  for  and  obtained  the  common  order  for  an  injunc- 
tion for  want  of  answer.  On  the  4th  August,  184i,  Pur- 
ton filed  his  answer  to  the  plaintiff's  bill.  On  the  5th 
Angost,  the  plaintiff  obtained  another  order  to  amend,  but 
did  not  take  any  proceeding  under  that  order.  On  the 
24di  November  he  obtained,  under  the  2nd  of  the  General 
Orders  of  9th  May,  1839,  an  order  to  amend,  without  pre- 
ji^tice  to  the  injunction,  and  within  the  week  limited  by 
the  order  for  that  purpose  he  amended  his  bill.  On  the 
17th  December,  1841,  the  last-mentioned  order  was,  on  a 
motion  for  that  purpose,  discharged  by  the  Master  of  the 
Bolls  for  irregularity. 

The  plaintiff  now  moved,  pursuant  to  notice,  that  he 
might  be  at  liberty  to  amend  his  bill  in  this  cause  without 
prejudice  to  the  common  injunction  obtained  by  the  plain- 
tiff against  the  defendant  Purton,  and  against  the  defend- 
ants Richard  Samuel  White,  Charles  Cooper,  and  Wasey 

T  2 
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1841.  Sterry,  by  amending  the  bill  in  the  manner  and  according 
to  the  alterations  already  made  and  appearing  on  the  re- 
cord of  the  said  bill^  which  were  made  in  pursuance  of  the 
order  bearing  date  the  24th  day  of  November^  but  which 
order  had  been  since  discharged  for  irregularity ;  and  that 
such  amendments  might  be  adopted  for  the  required  pur- 
pose accordingly,  and  upon  payment  of  208.  costs  to  the 
defendants  William  Purton  and  Thomas  Cooper,  but  with- 
out costs  as  to  the  other  defendants  amending  their  office 
copies ;  or  that  the  plaintiff  might  be  at  liberty  to  amend 
his  bill  as  he  might  be  advised,  without  prejudice  to  the 
injunctions,  and  upon  the  terms  aforesaid. 

The  defendant  William  Purton  at  the  same  time  moved 
that  the  amended  bill  might  be  taken  off  the  file  for  irre- 
gularity, or  the  amendments  be  expunged,  and  the  sub- 
poena be  quashed. 

Both  motions  came  on  together. 

Mr.  Cooper  and  Mr.  Romilly,  for  the  plaintiff  Brooks, 
in  support  of  the  first  motion. — The  order  of  the  5th 
August  has  created  the  present  difficulty.  The  time 
limited  for  amending  by  that  order  was  suffered  to  nm 
out :  and,  on  the  24th  November,  an  order  to  amend  within 
a  week  was  obtained  under  the  2nd  General  Order  of  Maj, 
1839.  The  Master  of  the  B^Us  discharged  the  latter  order 
for  irregularity,  but  the  cause  having  been  transferred  to 
this  Court,  was  unable  to  enter  into  the  merits,  or  do  mom 
than  discharge  the  order.  In  support  of  the  application 
they  referred  to  Ferrand  v.  Homer  (a), 

Mr.  RusseU  and  Mr.  Chandle$Sy  for  the  defendant  For- 
ton. — ^The  amended  bill  was  filed  on  the  26th  November, 
after  the  last  General  Orders  came  into  operation,  and  does 
not  comply  with  these  orders,  the  interrogatories  not  being 
numbered.    There  is  no  ground  for  asking  that  the  amend- 

(a)  4  Myl.  &  Cr.  143. 
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ment  may  be  withont  prejndice  to  the  injunction ;  Ferrand  IM\. 
V.  Homer  is  in  fayonr  of  the  defendant,  for  it  shews  that 
the  Lord  Chancellor  would  have  considered  the  practice  dif- 
ferent if  it  had  been  the  case  of  a  re-amendment,  as  in  the 
present  instance,  and  not  the  case  of  an  amendment  only. 
Tktmer  v.  Bazeley  (a).  Sharp  v.  Ashton  (A),  Mair  v.  ITiel- 
huion  (c),  Pratt  v.  Archer  {d),  and  The  Attorney  General 
T.  Cooper  {e),  were  also  cited. 

Mr.  Stinton,  for  the  defendant  Charles  Cooper. 

Mr.  Swanston,  for  the  defendant  Thomas  Cooper. 

Mr.  Simpkinson,  for  the  defendant  Mary  Purton. 

The  Yice-Chancellor. — It  seems  to  me  that  it  would 
be  Tery  hard,  considering  the  circumstances  under  which 
the  amendment  was  made,  and  under  which  the  order  to 
amend  was  discharged,  to  preclude  the  plainti£f  from  all 
opportunity  of  amending  his  bill.  On  the  other  hand,  I 
am  not  at  all  satisfied  with  the  explanation  given  of  the 
abandonment  of  the  order  of  the  6th  August.  Nothing 
widch  has  been  stated  on  that  subject  has  satisfied  me. 
Tbe  Master  of  the  Aolls  having  discharged  the  order  to 
amend,  I  am  of  opinion  that  the  amendments  should  be 
treated  as  if  they  were  expunged ;  but  that  the  plaintiff 
ought  to  be  at  liberty  to  amend  within  a  week,  not  adding 
nj  new  parties  nor  varying  the  statement  in  the  record 
aa  last  amended.  This  will  give  the  means  of  meeting  the 
case  as  to  the  numbering  of  the  interrogatories,  if  neces- 
sary, on  which  I  give  no  opinion.  If  at  the  end  of  that 
time  any  of  the  matter  inserted  by  the  last  amendment 
shall  remain,  it  must  be  treated  as  introduced  under  this 
order.  I  say  nothing  in  the  order  as  to  its  being  without 
prgndice  to  the  injunction. 

(•)  2  YH.  &  B.  330.  (d)  1  Sim.  &  S.  433. 

(h)  3  V«fc  &  B.  144.  (e)  3  Myl.  &  Cr.  258. 

(e)  Id.  145. 
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Thb  order  directed  the  amendments  last  made  to  be  considered  as 
expmiged — ^but  they  were  not  to  be  actually  ezpnnged — and  that  the 
plaintiff  should  be  at  liberty  to  amend  the  biD  within  one  week  from  that 
time ;  and  if  at  the  end  of  the  week  any  portion  of  the  amendments  di- 
rected to  be  considered  as  expunged  should  remain  upon  the  record,  the 
same  should  be  considered  as  amendments  introduced  under  the  present 
order ;  but  the  plaintiff  was  not  to  be  at  liberty  to  vary  the  state  of  &cts 
now  appearing  upon  the  record,  or  to  add  any  new  party  thereto. 


At  the  end  of  the  week  the  amendments  which^  by  the 
last-mentioned  order^  were  directed  to  be  considered  as 
expunged^  remained  npon  the  record.  The  bill  was  also 
further  amended^  by  numbering  the  interrogatories^  and 
by  the  alteration  of  some  formal  parts. 


On  the  14th  January^  1842^  a  summons  was  taken  out 
on  behalf  of  Purton^  in  the  action  at  law^  for  Brooks  to 
shew  cause  why  the  £225  should  not  be  paid  out  of  the 
Court  of  Queen's  Bench  for  Purton.  The  judge^  howerer, 
declined  to  make  any  order^  but  said  the  parties  mi^t 
apply  to  the  Court.  On  the  24th  January,  Purton,  on  an 
application  to  the  Court,  obtained  a  rule  for  Brooks,  upon 
notice  to  be  given  to  his  attorney,  to  shew  cause,  on  the 
28th  January,  why  the  £225  should  not  be  paid  out  of 
Court. 

The  plaintiff  Brooks  now  moved,  pursuant  to  notice  of 
motion,  that  the  defendant  Purton  might  stand  com- 
mitted to  her  Majesty's  prison  of  the  Fleet  for  a  breach  of 
the  injunction ;  and,  in  support  of  the  motion,  filed  two 

the  action  f  and 

filed  his  bill  in   affidavits,  detailing  the  facts. 

equity  tore- 
strain  the  ac- 

uSid*^"^^.  ^^'  ^^^^P^  ^^  Mr.  Romilly,  for  the  motion.— It  cannot 
mon  injunction  be  contended  by  the  defendant  Purton,  that  the  amend- 

restraining  the 
phdntiff  at  law 

Rom  prooeedmf  to  execution.  The  plaintiff  at  law  having  tried  the  action  and  obtained  a  ver- 
dict, applied  for  and  obtained  a  rule  niH  to  shew  cause  why  the  money  paid  iftto  tiie  oovt  of 
law  should  not  be  paid  out  to  him: — Held,  that  this  proceeding  was  a  stqp  towards  cxecatioo, 
and  was  a  breach  of  the  injunction. 


1842. 

Jan,  31«^. 

In  an  action 
at  law,  the  de- 
fendant paid 
into  the  court 
of  law  the  sum 
demanded  in 
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ment  of  the  bill  has  destroyed  the  injunction^  for  no  in-  ^  1842. 
stance  can  be  found  of  an  order  to  dissolve  or  discharge  an 
injunction  upon  an  amendment.  In  Ferrand  v.  Homer  (a)^ 
Lord  Ckdtenham  decided^  that  an  injunction  was  not  dis- 
solyed  by  the  amendment  of  the  bill  under  an  order^  ob- 
tained as  of  course,  for  leave  to  amend  without  prejudice 
to  the  injunction.  The  proceeding  taken  by  Purton  is 
dearly  a  breach  of  the  injunction;  for  it  has  been  decided, 
that  the  taking  of  a  single  step  towards  execution  beyond 
the  completion  of  the  judgment,  is  a  breach  of  an  injunc- 
tion to  stay  execution.  BuUen  y.  Ovey{b)i  Franklyn  y. 
Thomas  {c) ;  MUU  v.  Ck^by  {d). 

Mr.  RusseU  and  Mr.  Chandler,  for  the  defendant  Pur- 
ton.— ^Assuming  that  the  injunction  still  exists,  the  pro- 
ceeding taken  by  the  defendant  does  not  amount  to  a 
breach  of  it.  The  injunction  only  stayed  execution,  leav- 
ing the  defendant  at  liberty  to  complete  the  judgment  at 
law.  The  plaintiff,  by  paying  the  money  into  Court,  has 
placed  it  in  a  situation  which  enables  the  defendant  to 
reach  it  without  proceeding  to  execution.  So  long  as  the 
Court  of  Law  has  any  thing  to  do  in  its  judicial  capacity, 
the  defendant  may  proceed  without  committing  a  breach 
of  the  injunction.  The  proceeding  to  make  the  rule  abso- 
lute would  not  even  be  a  breach  of  the  injunction,  for  by 
the  rule  of  the  Court  he  would  not  be  entitled  to  have  the 
money  paid  out  until  after  the  rule  had  been  made  absolute, 
and^  until  he  actually  took  the  money  out  of  Court,  he 
oonld  not  commit  any  breach.  Franco  v.  liranco  (e) ;  Han- 
kef  V.  Marrice  (/).  The  cases  dted  for  the  plaintiff  do  not 
apply,  the  injunction  in  those  cases  extending  to  stay  all 
proceedings.    Admitting  that  no  order  to  dissolve  or  dis- 

(a)  4  Myl.  &  Cr.  143.  (e)  2  Cox,  420. 

(b)  16  Ves.  141.  (/)  3  P.  Wins.  146;  2  Eq.  Ab, 
(e)  3  Meriv.  225.  528. 
{d)  1  Meriv.  3. 
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1842.  ^  charge  an  injunction  after  amendment  can  be  produced,  that 
circumstance  arises  from  its  being  a  settled  rule,  that  by  an 
amendment  the  common  injunction  is  destroyed.  BH»»  v. 
Boscawen  (a);  Turner  v.  Bazeley  (4) ;  Sharp  v.  Atkton  (c); 
Mair  v.  TheUusson  (rf) ;  Pratt  v.  Archer  {e) ;  Pickering  v. 
Hanson  (/);  Home  v.  Watson{ff);  Davis  v.  DoiTtf  (A);  Pa/- 
/on  y.  Pan/on  (t);  Edwards  v.  Edwards  {k);  De  la  Torre  t. 
Bemales  (Q.  The  plaintiff  has  confounded  the  case  of  a 
special  injunction  with  the  case  of  the  common  injunction, 
and  has,  by  his  own  act  in  amending  the  bill,  rendered  it 
impossible  for  the  defendants  to  perform  the  terms  of  the 
order  upon  which  the  injunction  was  obtained,  those  terms 
being  in  effect,  that  the  injunction  should  continue  until 
the  defendant  should  put  in  a  full  answer  to  the  original 
bill.  It  is  true,  that  where  exceptions  to  an  answer  haye 
been  allowed,  the  bill  may  be  amended  without  prejudice 
to  the  injunction ;  but  this  is  only  the  exception  to  and 
proves  the  rule.  In  Ferrand  v.  Homer,  it  was  not  neces- 
sary to  determine  the  question  whether  it  was  a  motion  of 
course  for  a  plaintiff,  after  the  common  injunction  obtained, 
and  before  answer,  to  obtain  an  order  to  amend  without 
prejudice  to  the  injunction ;  the  real  question  in  that  case 
was,  whether,  where  there  are  two  defendants,  against  one 
of  whom  only  an  injunction  had  issued,  such  an  order 
could  be  impeached  by  the  defendant  against  whom  the 
injunction  had  not  issued.  Lord  Cottenham,  in  hia  ob- 
servations in  that  case,  seems  to  have  been  influenced  by 
the  statement  of  Mr.  Dickins  in  Mason  v.  Murray,  who^ 
in  support  of  his  statement,  refers  to  Lord  Baam^s  20th 
Ordinance.     But,  on  referring  to  Lord  Bacon^s  20th  Qr- 


(a)  2  Ves.  &  B.  102.  (y)  Id.  85. 

(*)Id.330.  (A)  Id.  515. 

(c)  3  Ves.  &  B.  144.  (i)  3  Anstr.  651 . 

(rf)  Id.  145.  (*)  Dick.  755. 

(e)  1  Sim.  &  S.  433.  (/)  4  Madd.  396. 
(/)  2  Sim.  488. 
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dmsnoe^  it  will  be  found  to  make  a  manifest  distinction  be-  1842. 
kween  special  injunctions  and  common  injunctions.  Lord 
OMenham  in  his  judgment,  though  he  referred  to  Mason 
r.  Murray,  yet  omitted  to  notice  the  subsequent  decision 
in  Dickins  of  Edwards  v.  Edwards  {a),  and  the  later  case 
of  fVoodroffe  y.  Daniel  {b).  If  Lord  Cottenham's  decision 
m  the  subject  be  right,  there  was  no  necessity  for  the 
3nd  Order  of  May,  1839,  and  such  an  order  was  useless. 
Mayne  y.  Hotchin  (c),  Adney  y.  Flood  {d),  and  Dipper  y. 
Dmnmi  (e),  were  all  cases  of  exception  to  the  general  rule. 

The  Vice-chancellor. — I  decide  this  case  without 
reference  to  the  order  of  May,  1839,  which  I  think  does 
not  affect  it,  nor  can  I  attend  to  the  argument  of  the  de- 
Tendant,  grounded  on  the  delay  to  which,  as  he  suggests, 
lie  has  been  or  may  be  exposed ;  for  the  last  amendment 
made  by  the  plaintiff  was  fully  answered  by  this  defendant 
Mine  days  before  the  commencement  of  the  present  term. 
Ihe  first  question  is,  whether  the  injunction  still  subsists, 
notwithstanding  the  last  amendment,  there  not  haYing 
been  any  order  to  dissolYC  or  discharge  it.  I  conceive 
Quit,  according  to  Lord  Cottenham's  opinion,  and  accord- 
ing to  the  practice  of  the  Court,  as  it  has  been  understood, 
it  least  since  the  case  of  Ferrand  y.  Hamer,  the  mere  fact 
dl  amending  a  bill,  though  it  may  furnish  a  ground  for 
lisM^Ying  the  common  injunction  on  an  application  for 
that  purpose,  does  not  of  itself  ipso  facto  dissolve  it,  though 
there  has  been  no  insufficient  answer,  and  though  the  in- 
junction may  neYer  have  been  continued  on  the  merits. 
There  are  expressions  in  the  books,  attributed  to  authori- 
ties of  great  eminence,  which  seem  to  be  founded  on  a 
different  view  of  the  rule ;  and  if  I  were  clearly  satisfied 
that  those  authorities  meant  so  to  lay  down  the  rule,  and 

(fl)  Dick.  755.  {d)  1  Madd.  449. 

(h)  9  Sim.  410.  (e)  3  Meriv.  465. 

(e)  Dick.  255. 
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also  that  the  rule  still  subsisted  without  variation,  I  ahould 
not  feel  myself  at  liberty  to  depart  from  it.  But  not  being 
so  satisfied^  nor  thinking  it,  independently  of  authority, 
required  either  by  principle  or  conTenience  to  hold  the 
common  injunction  ipso  facto  dissolved  by  amendment^ 
under  such  circumstances  as  I  have  mentioned,  I  conceive 
— especially  having  regard  to  the  fact  that  the  order  under 
which  the  amendment  in  question  was  made  has  never  been 
appealed  from — that  the  injunction  in  this  case  still  sub- 
sists, though  I  repeat  that  cases  may,  in  my  opinion,  be 
easily  supposed  in  which  the  mere  fact  of  amendment  would 
give  the  defendant  a  right  to  apply  to  dissolve  the  common 
injunction,  without  answering,  and  independently  of  the 
merits  of  the  cause ;  the  common  injunction  and  the  special 
injunction  being  obviously  open  to  this  distinction,  that  the 
special  injunction  may  be  dissolved  on  the  merits,  not  onlj 
without  a  full  answer  but  without  any  answer. 

The  next  question  is,  whether  the  proceeding  taken  hj 
the  defendant  Purton  has  been  a  breach  of  the  injunction. 
It  is  certainly  a  step  towards  execution^  and  it  is  in  my 
opinion,  both  on  principle  and  authority,  a  breach  of  the 
injunction.  The  proceeding  at  law  must,  therefore,  be 
discharged  at  the  expense  of  the  defendant  Purton.  No 
good  reason  has  been  assigned  for  the  plaintiff's  affidavit; 
he  must  therefore  pay  the  costs  of  that  affidavit,  as  also 
of  such  parts  of  the  other  affidavits  as  are  irrelevant  to  the 
present  application.  In  all  other  respects,  the  defendant 
Purton  must  pay  the  costs,  and  also  the  costs  of  discharg- 
ing the  rule  nisi. 


The  defendant  Charles  Cooper's  time  for  answering  having 
expired,  he  made  a  special  application  to  the  Master,  imder 


March  Isi. 

A  defendant  ob- 
tained an  order 
**  to  answer, 
plead,  or  de- 
mar,  not  de- 

mnrring  alone.'*  The  words  ''  plead,  &c.,"  were  afterwards,  on  motion,  stmek  out  of  the  order. 
The  defendant  then  filed  a  plea.  Order^,  that  the  plea  should  be  taken  ofT  the  file,  witfa  costs 
to  be  paid  bj  the  defiendant. 


CASES    IN    CHANCERY.  279 

the  20th  of  the  Orders,  21st  Dec.  1833,  for  farther  time        1842. 
to  answer,  stating  by  his  affidavit  certain  reasons  which      \  ^^ 
rendei^d  a  further  time  to  answer  necessary.    The  Master  ^^ 

PURTOK. 

allowed  him  four  weeks  time  ^*  to  answer,  plead,  or  demur, 
noi  demurring  alone  J'  The  words  in  italics  were,  on  special 
application  made  to  the  Court  for  that  purpose,  struck  out 
of  the  order.    The  defendant  then  filed  a  plea. 

Mr.  Wigram  and  Mr.  Romiily,  for  the  plaintifi^,  now 
moTed  that  the  plea  might  be  taken  off  the  file  for  irregu- 
larity, with  costs. 

Mr.  Russell  and  Mr.  James  Parker,  contrct,  contended 
that  putting  in  the  plea  was  a  sufficient  compliance  with 
the  order  for  time  to  answer;  and  also,  that  a. motion  to 
take  a  plea  off  the  file  was  not  sustainable.  On  the  latter 
point  they  cited  Anon,  (a) .  [TTie  Vice- Chancellor, — InMoon 
T.  Lee  {b),  Sir  John  Leach  ordered  a  plea  to  be  taken  off 
the  file  notwithstanding  that  case.] 

The  other  authorities  referred  to  in  the  course  of  the 
argument  were  Kay  v.  Marshall  (c),  Anon,  {d),  Roberts  v. 
Hartley  {e).  Barber  v.  Crawshaw  (J),  and  De  Minckuitz  v. 
Udney{jg). 

The  Yice-Chancellor  said  that,  in  deciding,  as  he  did, 
that  the  plea  ought  to  be  taken  off  the  file,  and  that  the 
defendant  pleading  it  must  pay  the  costs  of  the  application 
and  the  costs  properly  incurred  by  the  plaintiff  by  reason 
of  the  filing  of  the  plea,  he  proceeded  on  the  particular 
circumstances  of  the  case.  The  defendant  had  applied  to 
the  Master  for  time  to  answer.     The  application  was  spe- 

(fl)  Moseley,  207.  (e)  1  Bro.  C.  C.  56. 

(b)  Not  reported.  (/)  6  Madd.  284. 

(c)  1  Keen.  191.  {g)  16  Ves,  355. 
(rf)  2  P.  W.  464. 
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1842.  cial  and  supported  by  affidavit^  and  the  affidavit  stated 
grounds  and  reasons  having  reference  and  applying  exclu- 
sively to  an  answer^  in  the  ordinary  acceptation  of  the 
term.  The  Master  intended^  or  ought  to  have  intended, 
to  grant  time  to  answer,  taking  the  word  answer  in  its 
ordinary  sense.  The  Master,  however,  had  m$de  a  more 
extended  order,  of  which  the  Court  had  expunged  so  much 
as  related  to  time  for  pleading  and  demurring.  After- 
wards, with  the  full  knowledge  of  all  the  circumstances  of 
the  case,  the  defendant  had  filed  a  plea.  That  plea,  in  his 
Honour^s  opinion,  had  been  improperly  and  vexatiously 
filed,  and  must  be  taken  ofi^  the  file ;  but  it  was  to  be  un- 
derstood that  the  present  judgment  proceeded  entirely  on 
the  circumstances  of  this  individual  case. 


Feb.  Sthy  lOM.  CrAOO  V.  FoRD. 

Uix)n  the  dis-  JLn  March,  1801,  the  plaintiflF  and  defendant  entered  into 
partnership  of  partnership  in  the  business  of  commission  merchants,  at 
wM^aRreed'tiiat  Liverpool,  in  the  name  of  WiUiam  Ford  &  Co.  No  articles  of 
a  *  *''k'^tfi^h"  partnership  were  then  entered  into,  but  itwas  agreed  that  the 
siness  of  wind-  busincss  should  be  conducted  by  the  defendant  as  the  acting 
ofthe firm:—'^  managing  partner,  and  that  the  profits  of  the  partnership 
^'n  t8*\d  should  be  equally  divided  between  the  partners,  after  al- 
chargcabicwith  lowing  the  defendant  100/.  per  annum  for  his  salary. 
Bioned  by  the  This  partnership  continued  upon  the  footing  above  men- 
Irfp^'of'th?''  tioned  until  the  31st  December,  1817,  when,  except  for 
partnership  ^.j^g  purpose  of  winding  up  the  concern,  it  was  dissolved, 
mach  as  A.  still  The  dissolution,  however,  was  not  notified  in  the  Gtaiette 

retained  his  ..i  ^,  inr^o 

general  rights     until  the  year  1823. 

as  a  partner, 
and  conse- 
quently had  full  power  to  prevent  the  sale. 

Quire,  whether,  upon  Uie  dissolution  of  a  partnership  not  under  articles,  a  partner  has  n 
inherent  right  in  that  character,  without  the  assistance  of  a  court  of  equity,  to  inaist  iqpon  the 
sale  of  the  partnership  effects  ? 
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In  July,  1817,  Rutgers  &  Seaman,  of  New  York,  who  1842. 
had  dealings  with  Ford  &  Co.,  and  were  indebted  to  them  craoo 
in  respect  of  such  dealings  in  a  sum  of  4358/.  78, 9d,,  con-  ^' 

signed  to  Ford  &  Co.  155  bales  of  cotton.  Of  these,  108 
bales  were  sold  by  the  defendant  at  various  times  in  1817 
and  1818,  at  rates  between  2Sd.  and  2ld,  per  pound,  and 
by  the  produce  of  these  sales,  amounting  to  2968/.  28., 
Rutgers  &  Seaman's  debt  was  reduced  to  1889/.  198.  7d. 
The  remaining  47  bales  were  not  sold  by  the  defendant 
until  the  years  1827  and  1828,  and  then  fetched  only  the 
sum  of  123/.  38.  lid.,  being  at  the  rate  of  6|{/.  and  6^d. 
per  pound.  By  this  sum  of  123/.  38.  lid.,  Rutgers  & 
Seaman's  debt  was  further  reduced  to  1266/.  158.  9d.,  but 
as  that  firm  had  become  insolvent,  the  principal  question 
in  the  present  suit  was  whether  the  defendant  was  entitled 
to  carry  the  last-mentioned  sum  to  the  account  of  profit 
and  loss  in  the  partnership,  or  whether  he  was,  by  reason 
of  negligence  in  delaying  the  sale  of  the  47  bales,  to  be 
chained  individually  with  the  whole  or  any  part  of  that  sum. 

The  Master  found,  that  some  time  previous  to  the  16th 
December,  1818,  the  plaintiff  applied  to  the  defendant 
Terbally,  requesting  that  the  remaining  bales  of  cotton 
thould  be  immediately  sold,  and  that  the  account  between 
the  firm  of  William  Ford  &  Co.  and  Messrs.  Rutgers  & 
Seaman  should  be  closed,  or  that  the  defendant  would 
take  the  whole  of  the  cotton  on  his  own  account,  or  that 
he  would  immediately  sell  the  plaintiff's  share  of  the  cot- 
ton. And  he  also  found,  that  the  plaintiff,  in  several 
letters  addressed  by  him  to  the  defendant,  and  bearing 
date  respectively  the  16th,  17th,  21st,  and  23rd  days  of 
December,  1818,  which  letters  were  duly  received  by  the 
defendant,  repeated  the  same  request,  and  complained  that 
the  cotton  had  been  retained  and  continued  unsold  con- 
trary to  his  expressed  wishes.  And  he  found,  that  after 
the  commencement  of  this  suit,  and  on  or  about  the  6th 
February,  1824,  the  plaintiff,  through  his  solicitor,  wrote 
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1842.  to  the  defendant^  requesting  that  the  cotton  might  be  sold 
without  prejudice^  and  that  he  encloted  the  form  of  adver- 
tisement of  the  sale^  and  that  the  defendant  refnaed  to 
accede  to  such  proposal.  And  he  farther  found,  that 
on  the  16th  December,  1818,  the  price  of  cotton  at  Liver- 
pool was  16£^.  to  2ld.  per  pound,  and  that  if  the  47  bales 
of  cotton  so  consigned  to  William  Yord  &  Co.  by  Messrs. 
Butgers  &  Seaman  had  been  then  sold  at  21d.  they  would 
have  produced  the  sum  of  1202/.  5s.  9d.  The  Master, 
however,  upon  consideration  of  all  the  facts  of  the  case, 
expressed  his  opinion  to  be,  that  the  defendant  was,  as  the 
managing  partner  in  the  said  concern  of  William  Ford  ft 
Co.,  authorized  to  place  the  said  sum  of  1266/.  lbs.  9</., 
being  the  amount  of  the  loss  arising  from  the  cotton  so 
consigned  to  the  said  partnership,  to  the  account  of  profit 
and  loss  of  the  said  concern,  and  also  to  place  to  the  said 
account  the  sum  of  49/.  18^.  bd.,  being  the  amount  paid 
by  the  defendant  on  account  of  the  warehousing  and  in- 
surance of  the  cotton  subsequent  to  the  81st  of  December, 
1817. 

To  this  report  the  plaintiff  took  exceptions,  on  the 
ground  that  the  defendant  ought  to  be  charged  in  account 
with  the  whole  of  the  1266/.  158.  9d.  and  49/.  18f.  5d.;  or 
at  all  events  that  the  only  portion  of  the  1266/.  15s.  9d, 
which  ought  to  be  carried  to  the  account  of  profit  and  kMS 
was  the  difference  between  that  sum  and  1202/.  5$.  9d,, 
the  amount  which  the  47  bales  would  have  j^roduced  if 
sold  on  the  16th  December,  1818. 

Mr.  Spence  and  Mr.  Goodeve,  for  the  exceptions,  con- 
tended that  it  was  the  defendant's  duty  to  sell  the  cotton 
immediately  on  the  dissolution  of  the  partnership;  that  in 
the  absence  of  express  stipulations,  the  general  rule  is,  that 
upon  the  dissolution  of  the  partnership  a  sale  must  take 
place,  and  that  here  the  defendant  as  mani^ing  partner 
was  a  Jbrtiori  bound  by  this  rule.    They  cited  Crumshag  r. 
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CoBms  (a) ;  FeatherstonJumgh  v.  Fenwick  {b) ;  Cook  v.  CoU        1842. 
Vmgridge  (c) ;  and  Riff  den  v.  Peirce  {d). 

Mr.  Anderdon  and  Mr.  Terrell,  contra. — ^This  bill  was 
filed  in  1823,  and  the  plaintiff  might  have  applied  by  mo- 
tioii  for  a  receiver  and  a  sale.  Under  any  circumstances, 
therefore,  at  this  late  period,  he  ought  not  to  be  allowed  to 
fix  the  defendant  with  the  consequences  of  a  mere  erro- 
neous exercise  of  discretion.  There  is  no  such  general 
role,  however,  as  that  which  has  been  stated  on  the  other 
lidey  that  eo  instanii  on  the  dissolution  of  a  partnership,  not 
imder  articles,  the  partnership  property  must  be  sold.  The 
part  ownership  is  in  no  degree  affected  by  the  dissolution, 
and  neither  then  nor  at  any  other  stated  time  has  one 
partner  a  right  to  control  the  other  in  the  exercise  of  his 
loggi  rights.  In  the  cases  cited,  the  dissolution  was  by 
death.  But  even  then  it  was  considered  that  there  was 
ao  right  of  sale  until  the  period  which  the  Court  should 
•ppmnt.  Here  there  was  nothing  to  prevent  the  plaintiff 
fimn  interfering  for  the  purpose  of  having  a  better  discre- 
tion exercised.  Although  Ford  was  the  manager,  it  is  not 
pfetended  that  the  plaintiff  had  not  an  equal  control  over 
the  partnership  property.  His  partnership  right  was  not 
ewiuded  by  compact,  though  he  chose  to  pay  a  salary  for 
management.  Besides,  the  cotton  was  in  a  hired  ware- 
hoiiae,  to  which  he  might  have  had  access  at  anytime.  It 
is  impossible  to  say  that  mere  notices  from  one  partner  to 
another  are  to  determine  their  rights.  As  to  the  sale  of 
the  property,  the  Court  allows  the  same  discretion  to 
partners  as  to  executors :  Btiueton  v.  Buxton  {e). 

Mr.  Spenee,  in  reply. — The  general  rule  which  has  been 
eontended  for  is  supported  by  the  authority  of  Sir  William 

(a)  15  Vet.  218.  (d)  6  Madd.  353. 

(b)  17  Vw.  298.  («)   1  Myl.  &  Cr.  80. 
{€)  Jac.  607. 
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1842.  Grant,  in  Featherstonhaugh  v.  Fenwick,  It  is  contended, 
on  the  other  side^  that  the  right  of  sale  can  only  be  en- 
forced in  equity.  But  it  would  lead  to  very  serious  con- 
sequences to  hold  that  a  man's  rights^  in  these  cases, 
depends  on  whether  he  files  a  bill.  Whether  the  dissolu- 
tion is  by  death  or  inter  vivos  cannot  affect  the  general 
rule.  The  Court  allows  a  discretion  to  executors  because 
third  persons  are  affected  by  their  acts:  WedderbumY, 
Wedderbvmia). 

Ffib.  \otk.  The  Vice-chancellor. — In  this  case  the  question  h, 
whether  the  defendant  is  to  be  charged  with  the  loss  which 
has  arisen  from  delaying  the  sale  of  some  cotton^  which  in 
effect  is  to  be  considered  as  having  belonged  to  the  part- 
nership at  the  time  of  its  dissolution  or  expiration. 

The  defendant  had  been  the  managing  partner,  and 
must,  I  think,  be  taken  to  have  been  the  person  who  prin- 
cipally undertook  the  duty,  and  was  principally  trusted 
with  the  charge  of  winding  up  the  affedrs  of  it.  The  plain- 
tiff was,  I  conceive,  entitled  to  have  the  cotton  sold  sooner 
than  it  was,  and  sold  at  a  time  when  the  loss  would  have 
been  wholly  or  to  a  great  extent  obviated.  Under  these 
circumstances,  if  it  had  been  established  in  proo^  that  the 
defendant  had  acted  fraudulently,  or  had,  beyond  merely 
refusing  to  sell,  so  acted  as  to  prevent  the  plaintiff  from 
selling,  it  is  very  possible  that  I  might  have  acceded  to 
the  plaintiff's  demand,  seeking  to  charge  the  defendant 
with  the  loss.  But  fraud  is  out  of  the  quiestion.  The  de- 
fendant, whether  wisely  or  unwisely,  yet,  as  it  must  I 
think  be  taken,  in  the  honest  exercise  of  his  judgment, 
considered  that  the  sale  (a  matter  in  which  he  was  in- 
terested as  well  as  the  plaintiff)  ought  to  be  delayed.  The 
plaintiff,  for  any  thing  that  appears,  might  himself  have 
sold  the  cotton^  or  have  taken  measures  for  its  sale,  or 

(a)  4  Myl.  &  Cr.  41 ;  2  Keen,  722. 


CASES    IN    CHANCEBT.  jJSS 

liETe  possessed  himself  of  it.  He  might  have  filed  a  bill^ 
and  applied  for  a  receiver.  Nothing  of  this  kind  is  how- 
ever done^  and  the  partners  appearing  to  have  had^  at  least 
after  the  termination  of  the  partnership^  equal  powers 
and  equal  means  of  enforcing  their  rights^  I  cannot  say 
that  the  Master  is  wrong  in  having  declined  to  throw  all 
(he  consequences  of  the  delayed  sale  on  Mr«  Ford ;  and 
this  being  the  only  point  made  against  the  report^  I  must 
eonfirm  it ;  but  I  shall  give  the  plaintiff  his  deposit^  and 
no  costs  of  the  exceptions  on  either  side. 

Exceptions  overruled. 


Feb.9th,l0th. 
During  the  original  partnership  of  Cragg  and  Ford^  Heid,jmder 

another  partnership  was  formed  between  them  and  Natha-  ^|^S?J^!^. 

nid  Lawrence,  in  the  same  style  or  firm  of  W.  Ford  &  Co.,  fai»cqwicMence 

under  articles,  dated  the  11th  April,  1812.     The  object  of  Ms  oopartnen, 

thu  latter  partnership  was  to  extend  the  business  of  the  ner  was  £i^* 

ibrmar  partnership  by  means  of  a  connexion  with  America;  {^g^f^^n- 

and  for  that  purpose  Lawrence  went  over  to  New  York,  *«>"»  certain 

aa?entiirei  en- 

where  he  resided  and  acted  as  a  partner,  at  a  salary  of  tered  into  by 

^^  ^  «.  the  oopartnen, 

£450  a  year.  inbreach  of  the 

The  articles  contained  clauses  to  the  following  effect:  **j[^e^^ 
fiB.  that  no  biU  or  bills  of  exchange  should  be  drawn,  articles. 
mdorsed,  or  accepted  in  the  name  of  the  said  concern, 
at  any  place  or  places  out  of  Liverpool,  by  any  of  the 
partners,  other  than  and  except  such  bills  as  were  neces- 
sary for  payment  of  the  said  annual  sum  of  JE450 ;  and 
that  no  sacrifice  should  be  made  in  any  way  for  obtaining 
orders  or  commission,  either  by  adventuring  jointly  with  the 
sUppera  of  any  goods  or  merchandize,  or  by  advancing  or 
committing  the  credit  or  liability  of  the  said  concern  in 
anywise  beyond  two-thirds,  or  at  the  farthest  three-fourths 
of  the  real  value  or  invoice  price  of  any  such  goods  or 
merchandizes  as  might  be  consigned  to  the  said  partner^ 
ship  concern,  at  the  place  from  which  consigned,  and  not 
then,  without  having  first  received  as  security  for  the  same 

VOL,  I.  u  N.  c.  c. 
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1842.  bills  of  lading  of  the  said  goods,  with  orders  to  make  in- 
surance thereon,  and  full  power  to  sell  the  same  within  a 
given  reasonable  time. 

On  taking  the  accounts  of  the  partnership  of  Cragg, 
Ford,  &  Lawrence  in  this  suit,  (which  was  a  distinct 
suit  from  that  which  involved  the  aflFairs  of  Cragg  & 
Ford  only),  the  question  was  whether  the  partnership 
should  be  charged  with  two  sums  of  £1100  and  i6624, 
being  the  respective  amounts  of  certain  losses  arising  from 
adventures,  in  which  Ford  and  Lawrence  had  been  en« 
gaged,  contrary,  as  the  plaintiff  Cragg  alleged,  to  the 
above-mentioned  provisions  in  the  articles. 

It  appeared  firom  the  Master's  report,  that  in  1818,  and 
during  the  continuance  of  the  partnership,  a  quantity  of 
cotton  was  shipped  by  a  house  in  America,  on  board  the 
Ottawa,  bound  for  London,  on  the  joint  account  of  the 
shippers,  W.  Ford  &  Co.,  and  Samuel  Williams,  of  Lon- 
don, and  that  for  this  shipment  several  bills  were  drawn  on 
W.  Ford  &  Co.  by  Lawrence,  dated  respectively,  the  6th 
and  7th  November,  1818,  which  were  presented  for  ac- 
ceptance in  England  in  the  early  part  of  the  following  De- 
cember, and  subsequently  accepted  by  Ford  in  the  part- 
nership name.  In  respect  of  this  transaction,  the  Master 
found  that  a  loss  had  been  incurred  to  the  extent  of 
£1100. 

The  other  transaction,  the  loss  in  respect  of  which  the 
Master  found  to  amount  to  £634,  arose. from  a  contract  of 
a  similar  nature,  entered  into  by  Lawrence  in  October, 
1818,  the  bills  for  which  were  dated  in  December,  1818, 
and  drawn  and  accepted  in  the  same  manner  as  the  former 
bills,  the  goods  arriving  in  London  in  January,  1819. 

On  the  24th  of  November,  1818,  which  was  before  Ford 
accepted  the  bills,  the  plaintiff  wrote  and  sent  a  letter  of 
that  date  to  Ford,  containing  the  following  expressions:— 
"  Seeing,  as  I  do,  trespass  after  trespass  attempted,  under 
the  plea  of  usage,  in  competition  for  business,  it  will  be 
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the  best  way  to  tell  Mr.  Lawrence  that  we  can  admit  no  1842. 
deriation  from  the  articles  as  to  our  rule  of  business.  All 
my  experience  as  a  merchant^  both  before  and  since  these 
roles  and  conditions  were  so  deliberately  and  unanimously 
determined  upon^  convince  me  more  and  more  of  the  pru- 
dence of  keeping  to  them  rigidly.  Indeed  the  additional 
observations  I  have  had  an  opportunity  of  making  upon 
the  hazard  of  a  more  open  system^  and  the  losses  we  have 
already  sustained  since  these  rules  were  formed^  (say  noth- 
ing of  narrow  escapes  by  adopting  the  more  unguarded 
description  now  so  common  as  to  security  and  credit)^ 
make  it  in  my  opinion  absolutely  necessary  for  me  now  to 
add^  that  any  deviation  from  the  rules  I  have  aUuded  to^ 
and  which  were  inserted  in  the  articles  of  partnership^ 
must  now  be  at  the  risk  of  those  who  break  them.'' 

In  the  course  of  1819^  the  plaintiff  wrote  several  letters 
to  Ford^  in  which  he  complained  generally  of  the  manner 
in  which  Ford  and  Lawrence  were  conducting  business 
by  entering^  as  he  conceived^  into  too  extensive  specula- 
tions. He  did  not,  however,  by  these  letters  or  otherwise, 
before  the  dissolution,  specificaUy  object  to  entries  being 
made  of  the  above-mentioned  adventures  in  the  partner- 
ship books,  and  they  were  entered  accordingly. 

In  August,  1819,  Lawrence  returned  firom  America,  from 
which  time  till  the  dissolution  of  the  partnership  he  and 
Ford  were  managing  partners,  with  a  salary  of  £200 
a  year  each.  On  the  21st  April,  1822,  the  partnership 
terminated  by  notice  firom  Ford  and  Lawrence  to  the 
plaintiff. 

Upon  the  termination  of  the  partnership,  and  afterwards 
before  the  Master,  the  plaintiff  remonstrated  against  the 
entries  of  these  adventures  being  allowed  to  stand  in  the 
partnership  books,  insisting  that  these  transactions  were  in 
violation  of  the  articles,  and  that  the  partnership  ought 
not  to  be  charged  with  the  loss  occasioned  by  them.  The 
Master,  however,  was  of  a  different  opinion,  and  reported 

u2 
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\$42\        accordingly ;  whereupon  exceptions  were  taken  to  his  re- 
port by  the  plaintiff. 

Mr.  Spence  and  Mr.  Cfoodeve,  for  the  exceptions^  con- 
tended that  the  acceptance  of  the  bills  by  Ford  was  in 
defiance  of  the  plaintiff's  letter  of  the  24thNoyembery  and 
that  that  notice  was  a  sufficient  repudiation  of  the  adyen- 
tures  in  question^  as  well  as  of  all  other  adventures  of  the 
same  sort  They  also  relied  on  the  subsequent  letters  oi 
the  plaintiff. 

Mr.  Anderdon  and  Mr.  Terrell,  contri. 

The  Vice-Chancellob^  in  the  course  of  the  argument, 
remarked  that  the  word  ''now''  in  the  last  line  of  the 
letter  of  the  24th  November  seemed  to  refer  to  the  future 
acts  of  the  copartners.  He  also  observed^  that  nothing  in 
any  of  the  plaintiff's  letters  was  addressed  to  the  entries  d 
the  specific  adventures  in  the  partnership  books. 

Feb,  lOM.  The  Vice-Chancellor. — Upon  a  question  of  this  na- 

ture I  should  feel  great  distrust  of  my  own  judgment,  if 
differing  from  the  conclusion  of  the  able  and  experienced 
Master  whose  report  this  is ;  but  a  perusal  of  the  papers 
has  confirmed  the  impression  which  I  received  during  the 
argument.  I  think  the  Master  right.  He  appears  to 
have  taken  the  same  view  as  I  do  of  the  letter  of  the  24th 
November.  Complaining,  as  by  this  letter  the  plaintiff 
did,  of  certain  irregular  transactions  (irregular  according 
to  the  terms  in  which  the  partnership  articles  were  ex- 
pressed) into  which  Mr.  Lawrence  had  entered  in  America, 
he  does  not  in  it,  and  does  not  subsequently,  during  the 
continuance  of  the  partnership,  claim  to  throw  on  Hr. 
Ford  and  Mr.  Lawrence,  or  either  of  them  exclusively,  the 
objectionable  transactions  which  up  to  that  time  had  takes 
place.    The  letter  contains  prohibitory  language  as  to  the 
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fature,  but  does  not  seem  to  question  the  liability  of  the 
partnership  in  respect  of  what  theretofore  had  taken  place. 

It  appears  to  have  been  considered  by  the  parties  and 
the  Master,  and  the  argument  before  me  has  proceeded  on 
the  basis,  that  Lawrence  had  embarked  previously  to  the 
24th  of  November  in  the  two  adventures  which  are  the 
subject  of  dispute.  This  is  proved  with  regard  to  one,  and 
I  take  it  as  admitted  with  regard  to  the  other.  No  sub- 
stantial difference,  as  to  time  or  otherwise,  between  the 
two  has  been  suggested  in  the  ai^ument.  The  bills,  how- 
ever, in  each  case  did  not  become  due,  nor  were  accepted, 
nor  arrived  in  England,  until  after  the  24th  of  November. 
They  were  accepted  by  Ford  as  for  the  partnership,  and 
paid  out  of  the  partnership  funds.  The  whole  matter 
appears  in  the  year  1819  in  the  partnership  books,  which 
were  always  open  to  the  plaintiff,  and  with  the  contents  of 
which  he  must  be  taken  to  have  been  acquainted  through- 
out the  partnership,  which  is  determined  not  before  the 
year  1822,  and  then  not  by  his  act,  but  by  Ford  and  Law- 
rence. 

Taking  the  whole  of  the  circumstances  together,  I  do 
not  find  sufficient  grounds  to  enable  me  to  say  that  the 
report  is  wrong  in  fixing  the  partnership  with  the  two  ad- 
ventures in  question. 

Exceptions  overruled. 
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1842. 

Feb.  19M,  T»  Tir 

2Ut  22nd  FaKKER  V.  MaRCHANT. 

March  Sth,      -n 

Testator,  after  JtiOBERT  PARKER,  formerly  of  Maidstone,  and  after- 
co^mccment  wards  of  the  city  of  Bath,  Esq.,  by  his  will  bequeathed  and 
of  his  will  va-     devised  as  follows  : — "  I  direct,  in  the  first  place,  all  my 

nous  pecuniar  J  '  r         ^  j 

legacies,  and  debts  to  be  paid.     I  then  give  and  bequeath  to  my  dear 

the  rest  and  re-  and  affectionate  wife,  Helen,  £60,000,  £3  per  Cent.  Consols, 

ready  money,  P*^  ^^  *  larger  sum  standing  in  my  name  in  the  Bank  of 

•ecuriticsfor  England.    Also,  I  give  and  bequeath  to  Elizabeth,  the 

money,  and 

monies  in  the  widow  of  Charles  Bedford  Young,  deceased,  £10,000,  part 
tees,  upon  cer-  of  the  aforesaid  £3  per  Cent.  Consols.  Also,  to  Mary  Ann 
^ciShis     Young,  her  daughter,  £5000,  other  part  of  my  aforesaid  £3 

will  as  follows : 

— ••  And  I  do 

further  give  and  hequeaih  to  my  said  wife  all  my  jewels,  plate,  linen,  china,  carriages,  wines, 

and  other  goods,  chattels,  and  effects  whatsoever,  as  her  own  goods  and  chattels  for  ever ;  and 

I  do  hereby  constitute  and  appoint  her,  my  said  wife,  sole  executrix  of  this  my  will ": — Heldf 

that  this  clause  carried  the  residue  of  the  testator's  property  to  the  wife. 

Although  the  words  '*  goods,  chattels,  and  effects''  may  frequently  be  considered  as  having 
been  used  by  a  testator  in  a  restricted  sense,  yet  primd  facie  their  import  is  general ;  and  there 
are  good  grounds  for  considering  them  as  used  in  a  general  sense,  either  where  they  are  not 
plaocd  in  connection  with  words  of  locality,  or  where  they  follow  the  enumeration  of  specific 
articles,  or  where  there  are  no  expressions  in  the  will  shewing  a  doubt  in  the  testator's  mind  as 
to  their  comprehensiveness,  or  where  the  bequest  in  which  they  are  contained  is  followed  up  by 
the  appointment  of  an  executor. 

Testator  by  his  will  bequeathed  as  follows : — I  direct  in  the  first  place  all  my  debts  to  be  paid. 
I  then  give  and  bequeau  to  my  wife  ;6^60,000  £Z  per  Cent  Consols,  part  of  a  larger  sum 
standing  in  my  name  in  the  Bank  of  England ;  also,  I  bequeath  to  A.  ;f  10,000,  other  part  of  the 
aforesaid  £Z  per  Cent.  Consols.  Also,  I  give  to  B.  ;(f500,  and  to  C.  j^lOO ;  also  I  give  to  D. 
and  E.  all  the  rest  and  residue  of  my  ready  money,  securities  for  money,  and  monies  in  the 
funds,  upon  trust  to  invest,  &c.,  and  to  pay  the  dividends  to  my  wife  for  life,  and  after  her 
decease  to  divide  the  capital  amongst  F.,  Cr.,  H.,  and  I.  The  testator  then,  after  devising  his 
real  estate  to  the  same  trustees  upon  certain  trusts,  gave  all  his  residuary  personal  estate  to 
his  wife : — Heldf  that  the  testator's  debts  were  payable  out  of  his  personsd  and  real  estate 
according  to  the  usual  order  of  administering  those  estates,  the  general  residuary  personal  estate 
being  first  applicable ;  but  that  his  pecuniary  legacies  were  primarily,  if  not  solely,  payable  out 
of  the  **  ready  money,  securities  for  money,  and  monies  in  the  funds." 

A  bequest  of  the  testator's  ** ready  money"  comprehends  money  of  the  testator  in  the 
hands  of  his  banker. 

Quaere,  whether  a  bequest  of  '*  all  the  rest  and  residue  of  my  ready  money,  securities  for 
money,  and  monies  in  the  funds,"  will  comprehend  property  of  that  description  acquired  after 
the  date  of  the  will. 

Testator,  by  a  codicil,  bequeathed  pecuniary  legacies  to  certain  persons  by  name,  who  were 
described  as  having  lived  many  years  in  his  family,  and  then  added,  '*  to  the  other  servants 
j^500  each": — Heldf  that  a  person  who  was  in  the  testator's  serrice  at  the  date  of  the  codicil, 
but  who  quitted  it  before  his  decease,  was  entitled  to  a  legacy  of  £bOO. 

Testator  devised  certain  specified  messuages  and  lands,  and  all  other  his  messuages,  lands, 
tenements,  and  hereditaments  which  might  not  be  in  his  will  particularly  described  or  men- 
tioned, to  trustees  upon  certain  trusts.  The  Court  declined  to  decide  whether  a  leasehold 
house  passed  under  the  general  words,  without  directing  a  case  for  the  opinion  of  a  court 
of  law. 
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per  Cent.  C!onsols.    AIso^  I  give  to  Ariana^  wife  of 1842. 

Aickin^  Esq.,  formerly  Ariana  Shelley,  £500.    To  my  god-      p^^wia 
son,  John  Shelley,  £100."    [Here  followed  several  other  pe-  •• 

coniary  legacies.]  ''  Also,  I  give  and  bequeath  to  my  dear 
brother-in-law.  Sir  Timothy  Shelley,  Bart.,  and  Sir  John 
Shelley  Sidney,  Bart ,  all  the  rest  and  residue  of  my  ready 
money,  securities  for  money,  and  monies  in  the  funds,  in 
trust  to  invest  the  same  in  their  joint  names,  and  to  pay 
to  or  permit  and  suffer  my  dear  wife  Helen,  or  her  agent, 
for  her  use,  to  receive  the  dividends  or  interest  of  the  same 
during  her  life;  and,  after  her  decease,  for  this  further 
trust,  to  divide,  transfer,  and  pay  the  said  stocks  and 
monies  unto  and  amongst  my  cousins,  Thomas  Marchant, 
John  Marchant,  the  children  of  my  late  cousin  WiUiam 
Marchant,  and  the  children  of  my  late  cousin  Mary  Knight, 
— ^namely,  one  equal  share*  to  Thomas,  one  equal  share  to 
John,  one  equal  share  to  the  children  of  William,  and  the 
remaining  share  to  the  children  of  Mary  Elnight.''  And 
as  to  the  messuages,  lands,  tenements,  and  real  estates,  he 
disposed  thereof  as  follows : — He  gave  and  devised  unto  the 
laid  Sir  T.  Shelley  and  Sir  J.  Sidney,  and  their  heirs,  all 
those  his  two-third  parts,  and  all  other  his  right  and  interest 
in  and  to  all  those  messuages,  lands,  and  tenements,  situate 
at  Ifield,  in  the  county  of  Sussex ;  also  in  and  to  all  that 
messuage,  lands,  and  tenements  in  Charlewood,  in  the 
county  of  Surrey,  with  their  and  every  of  their  appurte- 
nances, either  in  the  said  or  in  any  other  parishes  or  places 
situate  and  called  or  known  by  the  name  of  Westfield,  or 
by  whatever  other  name  called  or  known ;  also,  all  that 
his  manor,  or  royalty,  messuages,  and  hereditaments  and 
castle,  situate  at  Otford,  in  the  county  of  Kent,  with  the 
appurtenances;  also,  all  that  his  messuage  with  the  appur- 
tenances at  Chevington,  in  the  county  of  Suffolk ;  also  his 
farm  and  lands  in  Hargrave  and  Hesset,  in  Suffolk ;  also, 
in  Hoo,  in  Kent,  in  Ifield,  in  the  county  of  Sussex,  in 
Charlewood,  in  Surrey;  also,  his  house  and  premises  in 
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1842.         Catherine-place,  Bath ;  and  all  other  his  messuages,  lands, 
tenements,  and  hereditaments  which  might  not  be  therein 


Parebr 


t>.  particularly  described  or  mentioned,  upon  the  following 

trusts : — First,  foi;  the  use  of  his  said  wife  Helen,  for  her 
natural  life,  and  after  her  decease  to  the  use  of  the  aiid 
Thomas  Marchant  and  John  Marchant,  and  the  children  of 
the  said  William  Marchant  and  Mary  Knight,  in  equal 
shares  and  proportions,  as  tenants  in  common.  The  tes- 
tator then  bequeathed  as  follows : — "  And  I  do  further 
give  and  bequeath  to  my  said  wife  all  my  jewels,  plat^ 
linen,  china,  carriages,  wines,  and  other  goods,  chatteb, 
and  effects  whatsoever,  as  her  own  goods  and  chattels  tat 
ever.  And  I  do  hereby  constitute  and  i^point  my  said 
wife  sole  executrix  of  this  my  will.'' 

By  a  codicil  the  testator  bequeathed  as  follows : — "  I 
give  and  bequeath  to  the  following  persons,  who  have  lived 
many  years  in  my  family;  viz.  to  Mrs.  Down,  £1000;  to 
Mr.  Jones,  £1000;  to  Martha  Isgrove,  £1000;  to  the 
other  servants,  j£500  each.  This  writing  I  direct  to  be 
taken  as  a  codicil  to  my  will.'' 

The  testator  died  on  the  27th  of  March,  1837.  Thomas 
Marchant  died  in  his  lifetime.  The  bill  was  filed  by  the 
widow  against  the  several  other  persons  interested  under 
the  will  and  against  the  trustees,  praying  that  the  trusts 
of  the  will  might  be  declared  and  carried  into  execution. 

In  pursuance  of  the  decree  made  in  this  cause  in  De- 
cember, 1838,  (the  form  of  which,  in  some  important 
particulars,  is  commented  upon  in  the  judgment  in  this 
case),  the  Master  found,  amongst  many  other  matters,  that 
the  testator  was,  at  the  time  of  his  death,  possessed  of 
22,891/.  15^.  7d.  ready  money,  the  greater  part  of  whidi 
consisted  of  balances  in  the  hands  of  two  banking  houses, 
and  the  residue  of  money  in  his  dwelling-house,  and  in  the 
hands  of  his  agents.  The  Master  aUo  found  that  the  tes- 
tator was,  at  the  time  of  his  will  and  of  his  death,  seised 
of  or  well  entitled  to  the  estates  mentioned  in  his  will,  all 
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of  wUch  were  freehold  or  copyhold.    The  Master^  how-         1842. 
ever^  indaded  a  leasehold  house  of  the  testator  at  Brighton       p^R„  ^ 
amongst  the  personalty  undisposed  of.    The  Master  stated^  v* 

that  Ann  Belfe^  who  had  been  in  the  testator^s  service  at 
the  date  of  his  codicil^  but  had  quitted  it  before  the  tes- 
tator's deaths  had  claimed  a  legacy  of  JE500,  under  the 
bequest  to  ''  the  other  servants/'  which  claim  he  had 
disallowedj  but  recommended  it  to  the  attention  of  the 
Court. 

The  other  facts^  as  well  as  the  principal  questions  in 
issue^  are  stated  and  commented  upon  in  the  arguments 
ind  judgment. 

Sir  Charles  Weiherell,  Mr.  Wilbraham,  and  Mr.  Lovai, 
for  the  plaintiff. — First,  the  words  "  all  my  jewels/'  &c., 
at  the  end  of  the  will,  constitute  a  residuary  clause.  By 
virtue,  therefore,  of  that  clause,  Thomas  Marchant's  share 
of  the  bequest  of  stock  goes  to  the  plaintiff.  It  may  indeed 
be  argued  that  jewels  and  plate  do  not  assort  well  with  a 
share  in  the  consols ;  but  the  subsequent  words,  '^  goods, 
chattels,  and  effects,''  are  sufficient  of  themselves  to  con- 
stitute a  residuary  clause.  Besides,  this  clause  is  instantly 
followed  up  by  the  appointment  of  an  executrix.  That  the 
words  '^  goods,  chattels,  and  effects,"  "wHlprimd  facie  carry 
the  residue  is  evident  from  the  cases  of  Campbell  v.  JPres- 
cott{a),  Michell  v.  MicheU[b),  Heame  v.  Wiggington{c), 
SaumarezY,  Saumarez{d),'  In  some  cases,  indeed,  those 
words  have  been  narrowed  by  circumstances  of  locality,  as 
in  Collier  v.  Squire  (e) ;  but  no  such  circumstances  occur 
in  the  present  case. 

Secondly,  the  testator's  debts  are,  by  the  express  direc- 
tion of  the  testator,  to  be  paid  out  of  the  Consols  and  ready 
money  mentioned  in  the  first  part  of  the  will,  and  not  out 

(a)  15  Vci  500.  (rf)  4  M.  &  C.  340. 

(6)  5  Madd.  69.  (e)  3  Rusa.  467. 

(e)  6  Madd.  119. 
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1842.  of  the  residae.  With  the  exception  of  the  leasehold  pro« 
perty  and  the  residuary  property  given  to  the  wife,  the 
first  clause  carries  the  whole  of  the  testator's  personal  pro* 
perty.  That  is  a  strong  circumstance  to  be  regarded  in 
construing  this  part  of  the  will.  The  testator^  also,  after 
directing  payment  of  his  debts^  "  then''  gives  the  Consols 
and  ready  money.  It  may  be  admitted,  that  in  many 
cases  "  then "  is  considered  merely  as  a  word  to  connect 
sentences,  like  the  word  ''item ;"  but  in  other  cases  it  has 
much  greater  force.  Here,  the  eficct  of  it  is  to  subject  the 
gift  of  the  stock  and  ready  money,  and  securities  for  money, 
to  the  payment  of  the  testator's  debts.  After  payment  of 
the  debts,  *'  then "  the  "  rest  and  residue "  of  the  stocky 
monies,  and  securities,  are  to  go  in  a  certain  course.  The 
words  "  rest  and  residue "  apply  only  to  the  property 
which  the  testator  had  before  given — not  to  anything 
which  he  mentions  afterwards. 

Thirdly^  the  money  of  the  testator  in  the  hands  of  his 
bankers  at  the  time  of  his  decease  was  not  ready  money^ 
but  a  debt  due  to  him  from  his  bankers :  it  therefore  be- 
longs to  the  residue :  Cenr  v.  Carr{a) ;  Sims  v.  Bond{b), 

Fourthly^  the  general  words  following  the  devise  of  the 
real  estates  do  not  comprehend  the  leasehold  house  at 
Brighton :  Rose  v.  Barileti  {c) ;  Thompson  v.  Lawley  (rf) .  The 
testator  resided  in  that  house^  and  it  is  impossible  he  should 
have  forgotten  it.  The  general  words  only  refer  to  free- 
holds. [TTie  Vice-Chancellor  said,  that  this  question  ought 
probably  to  be  submitted  to  the  decision  of  a  court  of  law.] 

Fifthly,  Ann  Relfe  is  not  entitled  to  a  legacy :  Jones  v. 
Henley  (e). 

Mr.  Bethell  and  Mr.  Boyle,  for  the  defendant  John 
Marchant. — ^First,  there  is  no  residuary  clause.    The  word 

(a)  1  Men  541,  n.  (d)  2  Bos.  &  P.  303. 

(6)  5  B.  &  Ad.  893.  («)  2  Ch.  Rep.  162  ;  R.  L.  1685, 

(c)  Cro.  Car.  292.  A.  fo.  995. 
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''  effects''  is  one  of  great  elasticity^  and  must  be  constraed 
with  reference  to  the  meaning  of  the  words  with  which  it 
is  associated.     K  used  in  connection  with  words  describing  «• 

particukr  things,  it  means  something  (ifusdem  generis.  Here 
the  word  "  effects  *'  is  not  more  extended  than  '^  goods 
and  chattels;''  for  the  " goods,  chattels,  and  effects''  which 
are  given  to  the  wife—are  given  to  her  "  as  her  own  goods 
and  chattels  for  ever."  The  goods  and  chattels  mean  the 
goods,  chattels,  and  effects^  before  mentioned.  Again^  the 
word  *'  all "  does  not  precede  "  other."  The  bequest  is, 
in  effect,  of  these  particular  and  other  goods  and  chattels. 
Bennet  v.  Batchelor  {a) ;  Rawlings  v.  Jennings  ip) ;  Stuart  v« 
Marquis  of  Bute  {c) ;  Woollam  v.  Kenworthy  {d) ;  Hotham 
V.  Sutton  {e) ;  Chapman  v.  Hart  (/) ;  Sanders  v.  Earle  {g) ; 
Roberts  v.  Kuffin  (A) ;  Hunt  v.  Hort  (i) ;  Sutton  v.  Sharp  (*)* 
[7%e  Vice-ChanceUor  asked  whether  the  dictum  ascribed 
to  Lord  Eldon,  in  Hotham  v.  Sutton,  was  exactly  consistent 
with  other  authorities  j  and  he  observed,  that  it  was  not 
necessary  for  the  decision  in  that  case.  With  respect  to 
the  cases  cited  after  that  case,  his  Honour  said  they  were 
all  determined  either  upon  the  ground  of  the  particular 
locality  of  the  effects,  or  upon  the  circumstance  that  specific 
articles  were  mentioned  after  the  general  words.] 

Secondly,  supposing  there  is  a  residuary  clause,  the 
money  at  the  bankers  does  not  fall  within  it,  but  comes 
within  the  meaning  of  the  expression  "ready  money,"  used 
in  the  earlier  part  of  the  will.  Those  words  are  put  in 
opposition  to  "  securities  for  money,"  and  "monies  in  the 
funds."  They  mean  monies  not  in  a  state  of  investment. 
Taylor  v.  Taylor  (/) ;  Vaisey  v.  Reynolds  {m) ;   CoUison  v. 

(a)  3  Bro.  C.  C.  27.  {g)  2  Rep.  Ch.  98. 

\b)  13  Ves.  39.  (A)  2  Atk.  112. 

(c)  II  Ves.  657.  (i)  3  Bro.  C.  C.  311. 

\d)  9  Ves.  143.  {k)  1  Russ.  146. 

\e)  15  Ves.  319.  (/)  1  Jur.  401. 

(/)  1  Vez.  Sen.  271.  (m)  5  Russ.  12. 
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1842.  GirUng  (a).  Money  at  a  banker's  is  a  deposit  which  may 
be  withdrawn  at  any  time^  and  is  therefore  ready. 

Thirdly,  the  leaseholds  pass  under  the  general  words 
following  the  gift  of  the  fireeholds.  Hartley  v.  Hfgrle  (6) ; 
Addis  Y,  Clement  (c);  Dixon  y.  Dawson  {d);  Doe  d.  Bellasyse 
V.  Lucan  (e) ;  Lowther  v.  Cavendish  (/) ;  Turner  v.  Husler{jg) ; 
Goodman  y.  Edwards  (h) ;  Judd  v.  J^att  (t) ;  Penmngton  t. 
JPaminffton  {k). 

The  other  question,  namely,  upon  what  fund  the  tes- 
tator's debts  are  charged,  cannot  properly  be  argued  till  a 
construction  is  put  upon  the  will.  There  is,  however,  no 
foundation  for  the  argument  that  the  general  personal 
estate  of  the  testator  is  exonerated  firom  payment  of  his 
debts  merely  by  force  of  the  ambiguous  words  "  all  the 
rest  and  residue,"  &c.,  following  the  direction  for  payment 
of  his  debts. 

Mr.  SimpJAnson  and  Mr.  fVhatley,  for  the  children  of 
William  Marshall. — ^The  charge  of  debts  is  upon  the  ag- 
gregate real  and  personal  estate  of  the  testator.  There 
are  no  words  restricting  the  charge  of  debts  to  a  particular 
fund.  It  is  true,  that  after  directing  his  debts  to  be  paid, 
the  testator  gives  to  his  wife  a  simi  in  the  Consols,  which 
he  declares  to  be  part  of  a  larger  simi  in  that  stock ;  and 
he  gives  to  other  persons  other  simis  of  stock,  which  he 
declares  to  be  other  part  of  his  Consols;  and  after  giving 
several  money  legacies,  he  gives  '^all  the  rest  and  residue" 
of  ready  money,  securities  for  money,  and  monies  in  the 
funds  in  a  certain  manner.  But  are  not  the  words  "  rest 
and  residue"  satisfied  by  taking  into  consideration  the 
testator's  previous  directions  as  to  the  legacies  of  stock? 

(fl)  4  Myl.  &  Cr.  63.  (/)  1  Eden,  99. 

(b)  5  Ves.  540.  (g)  1  Bro.  C.  C.  78. 

(c)  2  P.  W.  456.  (A)  2  Myl.  &  K.  759. 

(d)  2  S.  &  S.  327.  (i)  ^^  Ves.  390. 

(e)  9  East,  448.  {k)  1  Ves.  &  B.  406. 
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If  so,  there  is  nothing  to  take  this  case  oat  of  the  general        1842. 
rale,  that,  in  order  to  affect  a  particular  part  of  a  testator's 
estate  with  the  payment  of  his  debts  and  legacies,  they 
who  rely  on  that  construction  must  shew  the  clearest  in- 
tention to  that  effect  on  the  part  of  the  testator. 

In  ChofU  Y.  Yeats  {a),  where  the  debts  and  legacies  were 
charged  on  a  particular  fund,  the  decision  proceeded  on 
the  circumstance  of  the  direction  for  payment  of  the  debts 
and  legacies  being  included  in  the  gift  of  the  particular 
fond.  Here  the  direction  is  general,  and  independent  of 
the  gift  of  the  particular  fund. 

With  respect  to  the  words  "ready  money,''  they  clearly 
comprehend  what  a  man  has  at  his  banker's.  [The  Vice^ 
Chancellor.  —  Suppose  there  was  an  accretion  of  stock 
between  the  time  of  the  testator's  will  and  his  decease, 
would  such  accretion  pass  by  his  will?]  Upon  general 
principles,  the  will  must  be  intended  as  speaking  at  the 
testator's  death.  He  does  not  speak  of  the  stock  or  ready 
money  which  "I  now  possess."  Ready  money,  unless 
there  be  any  thing  in  the  context  of  the  will  to  the  con- 
trary, must  be  money  which  is  ready  at  the  testator's 
death.  [^The  Vice-Chancellor. — Suppose  he  had  bequeathed 
all  his  policies  of  assurance.]  It  is  submitted,  that,  under 
the  words  securities  for  money,  all  the  policies  of  assurance 
which  he  had  at  the  time  of  his  death  would  pass. 

Mr.  Kenyon  Parker  and  Mr.  Pitman^  for  the  assignees 
of  John  Marchant,  and  for  the  incumbrancers  on  the  shares 
of  William. 

Mr.  Koe  and  Mr.  Hoody  for  the  children  of  Mary  Elnight, 
and  Mr.  Russell  and  Mr.  7Vt/jp,  for  other  parties,  cited, 
with  reference  to  the  question,  whether  the  will  carried 
the  accretions  of  stock  between  the  date  of  the  testator's 

(o)  1  Jac.  &  W.  102. 
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will  and  his  deaths  All  StmUf  CoOege  v.  Coddrington  (a) ; 
Gayre  v.  Gayre  (4) ;  Masters  v.  Masters  {c) ;  Dean  of 
ChrtBtchurch  v.  Barrow  [d) ;  and  Sheffield  v.  TTte  Earl  of 
Coventry  {e). 


Mr.  RoupeUy  Mr.  Wilcock,  Mr.  Glasse,  Mr.  J.  if.  flofl, 
Mr.  Stone,  Mr.  Lewin,  and  Mr.  Dumergue,  appeared  for 
other  parties. 

Mr.  fFalpole,  for  Ann  Relfe. — In  Jones  y.  Henley,  which 
has  been  cited  for  the  plaintiff  against  the  legatee,  Ann 
Belfe,the  words  were  ''all  my  servants/'  an  expression  which 
certainly  might  apply  to  those  servants  only  who  were  in 
the  service  of  the  testator  at  the  time  of  his  death.  But  in 
Sherer  v.  Bishop  (/),  in  which  the  beqnest  was  to  the  six 
children  of  John  Sherer^  only  the  six  who  were  living  at 
the  date  of  the  will  were  held  entitled.  And  in  Garrait  v. 
Niblock  (g),  in  which  the  bequest  was  to  the  testator's  "  be- 
loved wife/'  it  was  held  that  the  first  wife  was  intended, 
and  that  the  words  would  not  extend  to  a  second  wife.  See 
also  Comyns's  Digest,  Chancery,  3  (Y.)  16,  pi.  1.  Here  the 
testator,  after  bequeathing  legacies  to  certain  servants  by 
name,  who  were  then  living  with  him,  adds,  "  to  the  other 
servants  £500  each."  That  also  refers  to  servants  who 
were  then  living  with  him.  No  condition  of  continuing 
service  is  annexed  to  this  bequest. 

Sir  Charles  JVetherell,  in  reply. 


March  %tk. 


The  Vice-Chancellor. — ^The  questions  in  this  case 
are  upon  the  will  and  codicil,  dated  respectively  in  1829 
and  1830,  of  Mr.  Parker,  who  died  in  the  year  1837.    It 


(a)  1  P.  W.  597. 

(6)  2  Vera.  538. 

(c)  1  P.  W.  424. 

(d)  Arabl.641. 


(e)  2  Run.  &  M.  317. 
(/)  4  Bro.  C.  C.  55. 
{g)  1  Russ.  &M.629. 
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may  be  convenient  in  the  first  place  to  dispose  of  the         1842. 
codicil  by  stating  my  opinion  that  the  legacies  given  by  it       p][^^[^ 
are  general  pecuniary  legacies^  payable  in  the  ordinary  ''• 

way  out  of  the  general  personal  estate,  and  not  otherwise ; 
and  that  the  legacy  claimed  by  Ann  Relfe^  under  the  be- 
quest ''  to  the  other  servants  "  of  £500  each^  is  due.     She 
is  admitted  to  have  been  within  that  description  when  the 
codicil  was  made;  for  the  "  many  years'  service''  is  not  con- 
tended to  have  applied  to  '*  the  other  servants.''     She 
subsequently  quitted  the  testator's  service  in  his  lifetime, 
did  not  return  to  it,  and  was^  therefore^  argued  to  have 
lost  her  legacy.    The  codicil  does  not,  in  express  terms, 
annex  to  the  gift  the  condition  of  continuing  service.    It 
has  not  been  argued  to  be  capable  of  extension  to  servants, 
if  any,  who  subsequently  to  the  codicil  entered  his  service 
for  the  first  time,  though  continuing  in  hit  service  at  his 
death.     On  the  other  hand,  the  circumstance  that  he  has 
described  the  legatees  by  their  employment,  and  not  by 
name,  does  not,  as  I  conceive,  import  that  the  employment 
and  character  must  continue.     The  case  decided  in  168S, 
which  was  cited  at  the  bar,  did  not  turn  upon  the  same 
language  as  that  now  before  me.    I  think  that  this  dis- 
puted legacy  ought  to  be  paid — a  conclusion  probably 
agreeable  to  the  civil  law;  for  a  law  of  Ulpian,  in  the  Fan* 
dects,  lib.  S4f,  tit.  5,  art.  19,  De  rebus  dubiis,  provides  thus : — 
"  8i  cognatis  legatum  sit,  et  hi  cognati  qtddem  esse  desierini, 
(this  might  be  through  emancipation),  in  civitaie  atUem 
maneani,  dicendum  deberi  legatum ;  cognati  enim  testamenti 
facti  tempore  fuerunt J*    Ulpian  goes  on  to  say — "  Certe  si 
qms  testamenti  facti  tempore  cognatus  nonfuit,  mortis  autem 
teng)ore  f actus  est  per  adrogationem,  facilius  legatum  conse* 
quiturJ^      How  far  this  latter  position  is  one  adopted 
by  the  English  law  it  is  unnecessary  now  to  consider. 
The  former  is,  I  conceive,  in  conformity  with  our  prin- 
ciples. 
The  first  point  upon  the  will  that  Jt  may  be  right  to 


800  OASES   IN    CHANCBRT. 

1842.        mention^  is  the  question^  whether  the  testator  has 
^^T"^'     '      of  the  beneficial  interest  in  the  general  residue  <rf  his 
9,  personal  estate,  or  has  so  far  died  intestate.    This  tams 

upon  the  meaning  to  be  attributed  to  the  words  "  goods, 
chattels,  and  effects"  having  regard  to  the  position  in 
which  they  are  found  in  the  will;  and  having  regard,  also, 
to  the  whole  contents  of  the  will.  Lord  Cfoiienham,  in  £Sa«« 
marez  v.  Saumarez{a),  expressed  his  assent,  and  I  agree  with 
him  in  assenting,  to  a  general  rule  of  construction,  as  laid 
down  or  recognised  by  Lord  Eldon  in  Church  v.  Mundy  {b\ 
thus :  —  ''It  is  much  more  safe  to  consider  those  sub- 
jects intended  which  the  words  describe,  than  to  supply  a 
purpose  by  conjecture ;  determining  for  the  testator  upon 
the  more  or  less  convenience  with  which  that  subject  may 
be,  which  he  has  declared  shall  be,  applied.  The  best  role 
of  construction  is  that  which  takes  the  words  to  compre- 
hend a  subject  that  falls  within  their  usual  sense,  unless 
there  is  something  like  declaration  plain  to  the  contrary.'' 
The  words  "  goods,  chattels,  and  eflFects,''  which  the  be- 
quest contended  to  be  residuary  contains,  or  any  of  them, 
are  terms  that,  in  their  proper  sense  and  nature,  are  8u£S- 
ciently  large  to  include  and  pass  the  absolute  interest  in 
the  whole  personal  estate. 

But  a  will  may  be  so  worded  as  to  shew  that,  according 
to  a  reasonable  construction  of  it,  the  testator  must  have 
intended  to  use  those  terms  in  a  limited  and  restricted 
sense ;  and  when  this  appears,  the  intention  so  collected 
must  have  effect  given  to  it.  It  is,  however,  incumbent 
on  those  who  contend  for  the  limited  construction,  to  shew 
that  a  rational  interpretation  of  the  will  requires  a  departure 
from  that  which  ordinarily  and  primd  facie  is  the  sense  and 
meaning  of  the  words.  Such  I  take  to  be  in  substance 
the  rule  to  be  collected  from  all  the  authorities,  and  to  thii 
test  the  gift  in  question  must  be  subjected. 

(a)  4  Myl  &  C.  340.  (6)  15  Yes.  406. 
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The  testator^  after  directing  the  payment  of  his  debts,         1842. 
and  making  bequests  of  stock  and  money  to  his  wife,  and      "parm* 
other  persons,  (which  exhaust  aU  the  ready  money  that  I'C  «• 

might  have  at  his  death,  and  at  least  all  the  securities  for 
money  and  monies  in  the  funds  that  he  had  when  he  made 
his  will),  and  disposing  of  his  landed  property,  (in  which 
the  wife  takes  a  life  interest,  and  which  disposition  of  the 
landed  property  is  asserted  on  one  hand  and  denied  on  the 
other  to  have  included  his  chattel  leasehold  property), 
concludes  his  will  thus : — ''  And  I  do  further,^'  &c.  &c. 
[His  Honour  here  read  the  last  paragraph  of  the  will.] 
This  is  the  whole  of  the  clause  now  in  question.  And  it  is 
to  be  observed — first,  that  it  does  not  contain  any  limita- 
tion in  point  of  locality — any  reference  to  place :  secondly, 
that  the  larger  and  generic  terms,  ''  goods,  chattels,  and 
effects/'  follow  the  specific  terms,  '^  jewels, plate,linen,china, 
carriage,  wines,''  and  are  the  last-enumerated  subjects 
of  the  gift :  thirdly,  that  there  is  not,  in  any  subsequent 
part  of  the  will,  or  in  the  codicil,  any  disposition  or  ex- 
pression denoting  a  belief  in  the  testator's  mind,  that  there 
was  anything  not  expressly  given  to  some  other  person 
which  the  clause  in  question  would  not  carry  to  the  wife : 
fourthly,  that  the  gift  to  her,  followed  by  her  appointment 
to  the  sole  executorship,  and  by  nothing  else,  is  in  that 
part  of  the  will  where,  according  to  habit  and  custom,  the 
disposition  of  the  residue,  if  any,  would  be  expected  to  be 
found.  These  considerations,  each  of  more  or  less  im- 
portance in  construing  the  instrument,  are  only  met  by  a 
rule,  certainly  of  frequent,  but  not  of  universal  application, 
confining  such  a  general  term  as  "  goods,"  '^  chattels,"  or 
''effects,"  following  a  particular  enumeration  of  specified 
articles  to  things  yusdem  generis  with  the  articles  speci- 
fied. To  this  rule  Lord  Eldon  alludes  in  the  cases  of 
Stuart  V.  LordBude  and  Hotham  v.  Sutton,  and  its  recogni- 
tion is  of  firequent  occurrence  elsewhere  in  the  books. 
That  it  is  not  of  universal  application  is  clearly  shewn  by 

VOL.  I.  x  N.  c.  c. 


302  CASJES    IN    CHANCERY. 

1842.        several  authorities,  of  which  some  have  been  mentioned  in 
Pa&kbk      *^®  course  of  the  argument.     In  the  case  of  Arnold  v. 
V*  Arnold  (a).  Lord  Cottenham,  then  Master  of  the  Bolls,  thus 

expresses  himself  on  the  subject : — "  The  question,  then, 
is,  whether,  assuming  this  to  be  the  right  construction,  the 
expression  '  my  wines  and  property  in  England,'  will  not 
include  every  description  of  property  found  to  be  locally 
situate  in  this  country,  or  whether  there  be  any  rule  which 
necessarily  limits  that  property  to  articles  of  the  same  kind 
with  the  subject  matter  of  the  previous  gift.  That  the 
mere  enumeration  of  particular  articles,  followed  by  a 
general  bequest,  does  not  of  necessity  restrict  the  general 
bequest,  is  obvious ;  because,  as  has  been  stated,  a  testat(Nr 
often  throws  in  such  specific  words,  and  then  winds  up 
the  catalogue  with  some  comprehensive  expression,  for  the 
very  purpose  of  preventing  the  bequest  from  being  so  re- 
stricted.  Clearly,  therefore,  in  the  ordinary  case,  the  gift 
of  the  wines  would  not  be  limited  by  the  occurrence  of  the 
subsequent  word, '  property,'  which,  be  it  observed,  is  as 
large  and  comprehensive  a  term  as  can  possibly  be  used. 
The  question,  then,  remains,  whether  the  limit,  in  point  of 
place,  imposed  by  the  testator  on  the  extent  of  the  bequest, 
ought  to  make  any  difference;  and  I  can  find  neith^ 
reason  nor  authority  for  holding  that  it  should.  Indeed, 
I  have  been  unable  to  discover  any  instance  in  which  the 
word  '  property '  has  been  confined  to  articles  of  the  de- 
scription before  enumerated,  unless  where  other  expres- 
sions occurred,  from  which  it  was  dear  that  the  word  was 
not  there  used  in  its  ordinary  sense.''  Sir  fViUiam  Grani, 
in  Campbell  v.  Prescott  (ft),  thus  expresses  himself: — "  The 
next  question  is,  whether  the  surplus  belongs  to  the  next 
of  kin,  or  to  the  residuary  legatees ;  that  is,  whether  the 
latter  takes  it  by  the  express  disposition;  and  I  think 
they  do  so  take.  There  is  no  case  for  the  restrictive  sense 
which  the  grandchildren  put  on  the  general  words  'aU 

(a)  2  Myl.  &  K.  372,  373.  (6)  15  Ves.  507. 
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my  effects  whatsoever/    Lord  Monoid  says^  the  word        1842. 
''effects'*  is  equivalent  to  property  or  worldly  substance.      ^^"""^'^ 
The  plaintiffii  are,  therefore,  entitled  to  a  decree.''    And  v- 

in  Michett  v.  Michell  (a),  Sir  John  Leach  says  : — ''The 
word  '  effects,'  used  simpliciter,  will  carry  the  whole  per- 
sonal estate,  as  a  gift  of  '  all  my  effects'  without  more ; 
but  it  is  frequently  used  in  a  restrictive  sense,  meaning 
goods  and  moveables,  as  in  the  common  expression  of 
'  furniture  and  effects.'  In  every  case,  the  Court  has  to 
collect  from  the  context  the  particular  sense  in  which  the 
testator  has  intended  to  use  it.  In  Campbell  v.  Prescott, 
there  were  added  to  the  word  '  effects,' '  of  what  nature  or 
kind  soever;'  and  this  addition  excluded  its  restrictive 
sense.  And  it  appears  to  me,  that  the  words  which  follow 
the  word  'effects'  in  the  present  case,  '  that  he  shall  die  pos- 
sessed of,'  lead  to  the  same  conclusion."  Acknowledging, 
as  I  do,  the  principles  recognised  in  these  three  cases,  and 
in  Church  v.  Mundy,  and  recollecting  particularly  that 
primd  facte  the  words  "  goods,  chattels,  and  effects,"  are 
general  imd  unlimited  expressions  as  applied  to  personalty, 
what  judicial  ground  have  I  for  saying  that  an  intention 
to  use  them  in  any  other  sense  is  apparent  on  this  will? 
Conceiving  the  general  interpretation  to  be  not  only  con- 
sistent with  propriety  of  language  and  expression,  but  to 
be  at  least  as  probably  conformable  with  the  testator's 
views  and  intentions  to  be  collected  from  the  whole  will  as 
any  other  construction,  I  consider  myself  not  authorized  to 
depart  from  it ;  and,  therefore,  not  authorized  to  accede 
to  the  argument  which  contends  against  the  wife's  right 
to  the  residue :  I  declare  it,  accordingly^  to  belong  to  the 
plaintiff,  her  executor. 

Before  leaving  this  part  of  the  case,  it  may  be  remarked, 
that  Sir  William  GrafWs  judgment  in  Rawlinga  v.  Jen^ 
nings  (&),  given  by  Mr.  Yesey  ex  relatione,  contains  this 
passage: — "The  second  question  arises  on  the  widow's 

(a)  5  Madd.  71;  72.  (6)  13  Ves.  46. 
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1842.  claim  of  the  whole  residue  of  the  personal  estate^  as  pass* 
ing  to  her  under  the  general  word  '  effects/  That  daim 
cannot  be  sustained.  Part  of  his  property  bein^  particularly 
given  to  her  afterwards^  the  word  '  effects '  must  receiye 
a  more  limited  interpretation^  and  must  be  confined  to 
articles  gusdem  generis  with  those  specified  in  the  pre- 
ceding part  of  the  sentence^  namely,  household  furniture.'^ 
As  the  will  in  that  case  is  stated  in  the  report,  and  in  the 
Registrar's  book,  the  gift  forming  apparently  the  reason 
of  the  judgment  as  to  the  import  of  the  word  '^  effects  '^ 
does  not  appear.  The  will,  however,  may  have  contained 
more  than  the  report  and  the  Registrar's  book  shew. 
Certainly,  there  were  bequests  to  various  persons  after  the 
bequest  to  the  wife  of  the  '' household  furniture  and 
effects.''  Perhaps,  also,  in  that  case  the  word  ''house- 
hold "  may  be  considered  to  have  belonged  to  the  wdd 
''effects"  as  much  as  to  the  word  "furniture." 

The  next  question  is,  whether  the  plaintiff  is  right  in 
contending  that  the  testator's  debts  and  the  pecuniary  lega- 
cies given  by  the  will  are  payable  not  in  the  ordinary  course 
but  primarily  or  solely  out  of  the  "  ready  money,  securities 
for  money,  and  monies  in  the  funds."  Here,  also,  the  gene- 
ral rule,  which  in  thisinstance  is  against  the  plaintiff's  claim, 
must  apply,  unless  upon  the  will  and  codicil,  or  one  of 
them,  he  can  shew  a  contrary  intention  manifested.  The 
word  "then"  and  the  words  "rest  and  residue"  are  said 
by  him  to  manifest  such  an  intention,  and  the  case  of 
Choat  V.  Yeats  [a)  is  cited  in  support  of  the  proposition; 
which,  I  think,  however,  he  does  not  as  to  the  debts  esta- 
blish. The  first  passage  of  the  will  makes  the  real  estate 
liable  as  equitable  assets  to  the  payment  of  all  the  debts, 
which  otherwise  it  would  not  have  been.  The  real  estate, 
however,  is  not  by  the  word  "then"  or  otherwise  charged 
primarily  ot  pari  passu  with  the  personalty  not  specifically 

(a)  1  Jac.  &  W.  102. 
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leqaeatLedy  but  is  only  made  liable  in  ease  of  necessity  id        1842. 
its  usual  rank  and  order.     So,  as  to  the  ''ready  money,       parker 
•securities  for  money,  and  monies  in  the  funds,"  of  which  *• 

the  disposition  is  specific,  or  in  the  nature  of  a  specific  be- 
qaest.  These  the  testator  could  not  by  law,  as  against  his 
creditors,  exempt  from  his  debts.  He  could  not  give  them 
except  subject  to  his  debts ;  and  the  word  ''then"  appears 
to  me  to  indicate  that  only;  or  to  shew  merely  that,  without 
meaning  to  disturb  or  vary  the  usual  order  of  administra- 
tion, he  recognised  the  priority  of  his  creditors  over  the 
objects  of  his  bounty.  And  as  to  the  words  "  rest  and 
residue,"  if  they  have  any  reference  to  the  debts  at  all,  I 
think  that  they  do  not  carry  the  matter  farther.  I  find  it, 
at  least,  impossible  to  say  that  the  plaintiff  has  done  more 
than  bring  this  point  into  doubt,  if  he  has  done  so  much; 
and  he  must  do  more  before  he  can  ask  the  Court  to 
depart  from  a  general  rule.  My  opinion,  however,  as  to 
the  pecuniary  legacies  given  by  the  will  is  different.  To 
these  the  specifically  bequeathed  personalty  could  not  in 
any  order  under  any  circumstances  be  liable,  unless  made 
so  by  special  provision  for  the  purpose.  The  will,  how- 
ever, as  I  read  it,  recognises  these  legacies  as  matters  of 
deduction  from  the  ready  money,  securities  for  money,  and 
money  in  the  funds.  If  so,  in  what  order  and  to  what 
extent  ?  Looking  at  the  whole  will,  the  particular  part  of 
it  in  which  these  legacies  are  found,  and  the  language  of 
the  final  bequest  to  the  testator^s  wife,  I  am  of  opinion, 
that  there  is  to  be  found  in  the  instrument  an  intention 
manifested  that  the  "ready  money,  securities  for  money, 
and  monies  in  the  funds,"  should  be  primarily,  if  not 
solely,  (the  amounts,  as  I  understand,  render  it  imma- 
terial whether  primarily  or  solely),  charged  with  these 
legacies;  and  I  must  declare  accordingly.  The  lapsed 
share  of  the  property  thus  charged  must  bear  its  portion, 
bat  no  more  than  its  portion,  of  the  burthen. 
The  next  question  made  is  as  to  the  meaning  of  the  tern\ 
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1842.        '^ready  money/'  That  the  will  refers  to  such  ready  money 
^^^^[^^      as  there  might  be  at  the  testator's  death,  and  not  merely 
«.  to  such  ready  money  as  he  had  at  the  date  of  the  will,  is, 

I  think,  plain  from  the  nature  of  the  subject,  and  agreed 
on  all  hands.  The  contention  has  been,  whether  certain 
sums  mentioned  in  the  Master's  report  do  or  do  not  from 
their  nature  fall  under  the  description  of  "  ready  money/' 
Upon  the  116/.  I2s.  cash  in  the  house,  there  has  been 
and  can  be  no  question.  Clearly,  it  is  ready  money.  It 
is,  I  think,  on  the  other  hand  equally  dear  that  the  debts 
due  to  the  testator  at  his  death  from  his  agents  and  other 
persons,  however  safe,  and  with  whatsoever  fiEtcility  obtain- 
able, were  not  included  under  that  description,  with  the 
exception  only  of  the  two  sums  of  6024/.  Os.  lid.  and 
16,615/.  IBs.  Id.  The  former  of  these  is  described  in  the 
report  as  the  balance  at  the  testator's  death  in  the  hands 
of  Messrs.  Hobhouse  &  Co.,  the  testator's  bankers  at  Bath. 
The  latter  is  described  in  the  report  as  the  balance  due  to 
the  testator  at  his  death  from  Messrs.  Child  &  Co.,  his 
bankers  in  London.  The  argument  has  proceeded  on  the 
basis  that  these  two  sums  were  ordinary  bankers'  balances 
on  banking  accounts  of  the  usual  description,  kept  in  the 
usual  manner,  that  neither  of  them  bore  interest,  and  that 
in  the  customary  mode  it  was  competent  to  the  testator 
at  any  moment  to  have  drawn  cheques  payable  to  the 
bearer  on  demand  for  the  whole.  He  had  a  residence  at 
Bath,  but  it  seems,  none  in  London  or  its  vicinity.  The 
main  dispute  on  this  part  of  the  case  has  been  whether 
these  two  sums  are  to  be  considered  as  ''ready  money." 
According  to  the  decision  in  Carr  v.  Carr  (a),  they  would 
have  passed,  or  might  have  passed,  under  a  bequest  of  debts 
due  to  the  testator.  That  I  think  is  not  conclusive  against 
their  capacity  of  passing  under  a  bequest  of  ready  mon^. 
Undoubtedly,  an  ordinary  balance  in  a  banker's  hands 

(a)  1  Mer.  541,  n. 
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is  in  a  sense  a  debt  due  from  him — certainly,  lie  may  be        1842. 
sued  for  it  as  for  a  debt.    But  it  may  be  equally  true  that       p^rk** 
in  a  sense  it  is  ready  money ;  and,  if  that  description  may  «• 

in  general  be  justly  held  applicable  to  it,  possible  diffi- 
culties, not  existing  here,  which  may  exist  in  other  cases, 
8  of  a  bequest  in  the  same  will  of  the  debts  due  to  the 
testator  to  one  person,  and  of  his  ready  money  to  another, 
without  an  explanatory  context,  or  of  interest  being  al- 
lowed by  the  banker,  or  of  a  contract  that  unless  upon  a 
certain  notice  the  balance  should  not  be  reduced  below  an 
agreed  amount,  or  of  acceptances  by  the  banker  for  the 
customer,  not  at  maturity  at  the  latter's  death,  or  of  drafts 
upon  the  banker,  drawn  by  the  customer,  but  not  at  ma- 
turity, not  presented,  or  not  paid,  ought  not  to  prevent 
the  C!ourt  from  giving  full  effect,  according  to  a  fair  in- 
terpretation of  the  will,  to  the  language  which  the  testator 
has  used.  The  term  "  debt,'^  however  technically  correct, 
is  not  colloquially  or  fiuniliarly  applied  to  a  balance  at  a 
banking-house.  No  man  talks  of  his  banker  in  that  cha* 
racter  being  indebted  to  him.  Men,  speaking  of  such  a 
subject,  say  they  have  so  much  at  their  bankers',  or  so 
much  in  their  bankers'  hands, — a  mode  of  expression  in^ 
dicating  virtual  possession  rather  than  that  right  to  which 
the  law  applies  the  term  chose  en  action.  Again,  a  man 
having  not  enough  in  his  purse  or  in  his  house  to  pay  a 
tradesman's  bill  for  which  he  is  asked,  but  having  a  large 
balance  at  his  bankers',  says  that  he  has  not  so  much  about 
him,  or  that  he  has  not  so  much  in  the  house ;  he  does  not 
say  that  he  has  not  so  much  ready  money.  Agreeing  that 
this  term  is  applicable  to  money  in  the  purse,  or  the  house, 
I  cannot  agree  that  it  is  confined  to  money  so  placed. 
Money  paid  into  a  banking-house,  in  the  ordinary  mode,  is 
so  paid  for  the  purpose  of  being  not  safe  merely,  but  ready 
as  well  as  safe— available  upon  the  instant  for  any  exigency 
or  object  which  may  arise ;  according  to  a  definition  of  the 
word  ^*  bank,"  in  a  book  of  high  character — '^  a  place  where 
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1842.  money  is  laid  up  to  be  called  for  occasionally/'  It  is  trae, 
that  the  deposit  is  one  which  the  banker  is  not  bonnd  to 
return  in  specie ;  that  is^  he  satisfies  the  engagement  if  he 
has  always  ready  for  his  customer  a  sum  equal  to  the 
amount  deposited.  That^  howeyer,  I  think  too  thin  and 
narrow  a  distinction  to  render  the  banker  more  in  sub- 
stance than  a  depositary,  though  technically,  a  debtor  as 
well  as  a  depositary.  I  consider,  therefore,  these  two 
balances  as  ready  money — ^a  conclusion  at  which,  as  it 
differs,  though  not  necessarily  from  the  decision,  yet,  from 
an  opinion  expressed  in  Carr  v.  Carr  by  one  of  our  greatest 
judges,  I  have  arriTcd,  not  without  feelings  of  embarrass- 
ment and  distrust.  But  it  is  my  unavoidable  duty  to  ex- 
press and  act  upon  my  own  opinion  in  the  present  case, 
however  slightly  I  may  and  must  estimate  it  in  comparison 
with  that  of  a  man  such  as  Sir  JVittiam  Grant,  I  have 
the  relief,  certainly,  of  considering  that  the  view  which  I 
take  seems  to  be  in  accordance  with  the  impression  of  two 
eminent  judges — I  mean  Sir  John  Leach  and  the  present 
Master  of  the  Rolls ;  and  that  the  plaintiff  has  the  right  of 
bringing  my  judgment  under  the  review  of  the  Lord 
Chancellor. 

^  As  to  the  testator's  securities  and  funded  property,  in 
answer  to  an  observation  which  I  made  during  the  ail- 
ment, it  was  stated  by  the  plaintiff's  counsel,  that  he 
claimed,  as  part  of  the  residue,  so  much  of  them  as  sub* 
sequently  to  the  will,  or  subsequently  to  the  codicil  at 
least,  had  been  acquired  by  the  testator.  The  point,  how- 
ever, was  not  much  argued;  and  were  it  in  my  judgment 
incumbent  on  me  to  form  and  act  upon  an  opinion  respect- 
ing it,  I  should  desire  a  further  and  full  argument  upon  it. 
It  appears,  however,  that  throughout  the  cause,  from  its 
original  commencement  until  after  the  further  directions 
hsA  been  opened  in  this  Court,  the  original  plaintiff,  the 
present  plaintiff,  and  all  the  other  parties,  have  proceeded 
under  the  impression  that  the  testator,  in  bequeathing  his 
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aecnrities  for  money  and  monies  in  the  funds^  meant  to        1842. 
bequeath^  and  did  bequeath,  all  such  property  of  either      \j^i^^^ 
description,  as  he  might  have  at  his  death :  and  the  decree      .    v. 

Ma&chant* 

takes  the  same  view :  for  though  it  directs  the  Master,  in 
taking  the  account  of  the  personal  estate,  to  distinguish 
Boch  part  of  the  testator's  estate  as,  at  the  respective  times 
of  making  his  will  and  of  his  death,  consisted  of  leasehold 
property,  yet  the  immediately  succeeding  sentence  is  thus, 
— ''  And  it  is  ordered,  that  the  said  Master  do  also  dis- 
tinguish such  part  of  the  said  testator's  estate  as  at  the 
time  of  his  death  consisted  of  ready  money,  securities  for 
money,  and  monies  in  the  funds,  from  the  other  parts 
thereof,'' — a  direction  materially  different  from  that  re- 
specting the  leasehold  estate ;  and  though  the  Master  is 
anthorized  to  state  any  circumstances  specially  on  all  or 
any  of  the  inquiries,  the  decree  does  not  direct  him  to  find 
what  securities  for  money,  monies  in  the  Amds,  or  funded 
property  the  testator  had  at  the  date  of  his  will,  or  of  his 
codicil.    The  report,  accordingly,  though  possibly  furnish- 
ing that  information  indirectly  as  to  securities  for  money, 
does  not  find  or  shew  what,  if  any,  monies  in  the  funds  or 
funded  property  the  testator  at  either  of  those  dates  had. 
Certainly  the  decree  declares  the  inquiries,  which  it  directs 
to  be  without  prejudice  to  any  question  as  to  the  con- 
struction of  the  will  and  codicil ;  but  I  must  suppose,  that 
had  the  Court  which  pronounced  it  considered  that  the 
bequest  of  the  testator*s  securities  for  money  and  monies 
in  the  funds  might,  by  possible  construction,  or  ought  to 
be,  confined  to  such  of  those  particulars  as  he  had  at  the 
date  of  his  will,  or  of  his  codicil,  the  decree  would  not  have 
contained  merely  the  inquiries  which  it  does.     I  must 
suppose  that  the  Court  considered  a  full  answer  to  those 
inquiries  to  be  all  that  would  be  necessary  to  enable  the 
estate  to  be  administered  on  the  further  directions.  Under 
the  circumstances,  I  do  not  consider  it  incumbent  on  me 
to  open,  or  to  treat  as  otherwise  than  settled,  any  question  as 
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1842.  to  the  construction  of  these  words.  Bat^  in  directing  the 
estate  to  be  administered,  as  for  these  reasons  I  do,  upcm 
the  footing  that  the  words  "  securities  for  money  and 
monies  in  the  funds "  mean  all  such  securities  for  money 
and  funded  property  as  the  testator  had  at  his  death,  I  de- 
sire to  be  understood  as  not  dedaring  or  intimating,  and, 
indeed,  as  not  having  formed  any  opinion  of  my  own, 
whether  that  is  or  is  not  the  true  construction  of  the  wilL 
It  will,  of  course,  be  competent  to  the  plaintiff,  if  so  dis- 
posed, toL  have  the  decree  of  the  Ftce-CAoncefibr  of  Eng- 
land and  my  decree,  or  either  of  them,  reheard  befiure  the 
Lord  Chancellor. 

In  support  of  the  construction  as  to  the  fund  for  paying 
the  debts,  and  as  to  the  meaning  of  the  term  ''  ready 
money,^'  for  which  the  plaintiff  has  contended,  it  was 
urged  by  Sir  Charles  Wetherell  in  his  able  argument,  that 
a  different  construction,  as  matters  stood  when  the  will 
was  made,  (the  lapse  having  been  a  subsequent  accident), 
would  impute  to  the  testator  the  intention  in  substance  of 
leaving  to  his  wife  neither  plate,  nor  jewels,  nor  residue 
of  any  kind.  I  may,  however,  in  the  first  pkce,  observe^ 
that  I  very  much  agree  with  Sir  Thomas  Flumer,  when,  in 
Choai  V.  Yeats  (a),  he  says, — '^  It  is  alwap  the  safest  mode 
of  construction  to  adhere  to  the  words  of  the  instrument^ 
without  considering  either  circumstances  arising  albmde, 
or  calculations  that  may  be  made  as  to  the  amount  of  the 
property,  and  of  the  consequences  flowing  from  any  par- 
ticular interpretation/'  Secondly,  I  answer,  that  the  plain- 
tiff,  if  able  to  obtain,  has  not  obtained  for  the  Court,  and 
the  Court  does  not  possess  more  than  partial  and  defective 
information  respecting  the  amount  and  state  of  the  testa- 
tor's debts,  property,  and  circumstances,  at  the  date  of  hit 
will,  or  at  the  date  of  his  codicil.  Kthe  Court  could  under 
any  circumstances  act,  it  has  not  here  the  means  of  acting 

(a)  IJ.  &  W.  104. 
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on  any  notion  of  what  the  testator  had  or  owed  at  either        1842. 
of  those  periods^  or  contemplated  as  the  probable  state  of 
his  affairs  at  his  death. 

As  to  the  chattel  leasehold  property^  alleged  by  some  of 
the  defendants^  and  denied  by  the  plaintiff^  to  have  been 
included  in  the  gift  made  by  the  will  to  the  trustees^  Sir 
Timothy  Shelley  and  Sir  John  Shelley  Sidney^  my  opinion 
remains^  that  the  question^  which  is  merely  legale  is  not 
sufficiently  clear  of  doubt  to  render  it  improper  for  me  to 
ask  the  assistance  of  a  court  of  law  upon  it.  If  the  facts 
are,  as  I  collect^  agreed^  a  case  will  be  preferable  to  an 
action.  The  case  should  state^  as  I  understand  the  &cts 
to  be,  that  the  real  and  leasehold  properties  of  which  the 
testator  was  seised  and  possessed  respectively  at  the  date 
of  his  will,  were  exclusively  those  mentioned  in  the  9th 
and  5th  schedules  to  the  report ;  that  he  continued  seised 
and  possessed  of  them  until  and  at  his  death,  and  that  he 
did  not  acquire  any  additional  real  or  leasehold  property 
in  the  interval.  The  schedule  of  the  real  property  without 
its  heading,  the  schedule  of  the  leasehold  property  without 
its  heading,  and  a  copy  of  the  will  and  codicil,  should  be 
embodied  in  the  case ;  and  it  should  state  the  date  of  the 
testator's  death,  and  that  without  prejudice  to  any  question 
of  construction  the  executrix  assented  to  all  the  bequests 
made  by  the  wiU.  The  question  in  the  case  will  be,  whe« 
iher  the  leasehold  properties  mentioned  in  the  5th  schedule, 
or  either  and  which  of  them,  passed  under  the  will  to  Sir 
Timothy  Shelley  and  Sir  John  Shelley  Sidney. 

The  costs  of  the  suit  of  all  parties  to  the  present  time 
must  be  paid  out  of  the  residuary  personal  estate,  except 
that  so  far  as  the  costs  have  been  increased  by  any  shares 
of  the  property  having  been  assigned  or  incumbered,  that 
addition  to  the  costs  must  fall  wholly  on  the  shares  so  as- 
signed or  incumbered  respectively.  Let  minutes  be  pre- 
pared, as  probably  they  can  without  any  difficulty  be,  upon 
the  basis  of  what  I  have  now  said,  and  I  will  hear  them 
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spoken  to  on  this  day  week.  On  which  occasion^  if  any 
question  shall  be  made  whether  the  bequest  of  the  testator's 
securities  for  money  carries  or  includes  the  interest  upon 
them  due  at  his  death,  I  will  hear  that  question,  (as  it  has 
not  yet  been)  argued.  My  present  impression  is,  that  the 
interest  should  go  with  the  principal. 

It  may  also  be  convenient,  possibly,  to  the  bar  to  men- 
tion, that  among  the  cases,  besides  those  cited  in  the  argu- 
ment, at  which  I  have  looked,  are  these : — PhiUips  v.  EoH-^ 
wood  (a) ;  Browne  v.  Groombridge  {b) ;  Hawley  v.  CutU  (c); 
Harcourt  v.  Morgan  {d) ;  Doe  d.  Evans  v.  Evans  (e) ;  Edwards 
V.  Bames{f);  Jones  v.  Curry  (g) ;  Webb  v.  Homwr  (A). 


(a)  LI.  &  G.  temp.  Sugd.  270. 

(b)  4  Madd.  495. 

(c)  2  Freem,  24. 

(d)  2  Keen,  274. 


(e)  9  Ad.  &  EH.  719. 

(/)  2  Bing.  N.  C.  252. 

(ff)  1  Swanst  66;  1  J.  WOs. 24. 

(h)  I  Jac.  &  W.  352. 


March  3rd, 


Caldecott  V.  Caldecott. 


Testator  gare  J  OHN  CALDECOTT  by  his  will  gave  and  devised  to  hii 
bis  penoDaies-  wife  in  addition  to  the  jointure  secured  to  her  by  her  mar- 
raU)™,  k^to!Lrt.  "^®  settlement,  all  that  his  manor'of  Little  Lawford,  and 

to  be  from  time 

to  time,  as  tbey  sbould  tbink  best,  turned  into  monies  for  the  payment  of  bis  debts  and  legacies; 
and  subject  thereto  be  directed  tbem  from  time  to  time  to  inrest  tbe  same,  witb  all  aociima- 
lating  produce,  in  tbe  purchase  of  other  lands,  to  be  situated  as  oouTenientiy  as  might  be  to 
certain  real  estates  devised  by  him  in  a  former  part  of  his  will ;  and  his  will  was,  that  twk 
purchased  premises  should  be  couTcyed  to  the  same  uses  &c.  as  bis  derised  lands ;  and  that  Htf 
mterest  and  produce  of  his  said  personal  estate,  which  should  from  time  to  time  ariae  and  be 
made  before  and  until  the  said  money  should  be  so  iuTcsted,  should  be  paid  to  tbe  person  who 
would  be  entitled,  under  the  trusts  of  his  will,  to  the  rents  and  profits  of  the  said  preasises  if 
actually  purchased,  as  an  addition  thereto : — Held,  that,  subject  to  the  usual  prorisions  for  tbe 
payment  of  the  testator's  debts  and  legacies,  the  tenant  for  lifo  was  entitled  to  the  mftqmg,  se 
ftt>m  the  testator's  death,  of  such  parts  of  his  personal  estate  as  were  at  the  time  of  hia  de^ 
and  bad  since  remained  in  such  iuTestments  as  would  bsTc  been  recognised  by  the  Covit  se 
proper  ;  but  that,  with  regard  to  such  parts  of  his  personal  estate  as  were  at  the  time  of  lii 
death,  and  had  since  remained  in  sudi  iuTestments  as  could  not  be  so  reoognlaed,  the  rule 
applied  by  Lord  Eldon  to  leasehold  property  in  Gibtfm  r,  Bott,  (7  Yes.  89),  and  by  Sir  IF. 
Grani  to  copyhold  in  Walker  v.  Shore,  (19  Yes.  387),  must  be  applied  in  thu  case. 

An  express  direction,  by  a  testator,  for  the  couTcrsion  and  for  investment  of  hb  peiaoeal 
property,  frt>m  time  to  time  as  trustees  may  think  fit,  will  not  necessarily  prevent  the  operatioa 
of  the  general  rule,  that  where  personal  property  is  given  in  a  series  of  limitations,  it  ahall  be  in- 
vested in  such  securities  as  are  approved  of  by  a  court  of  equity  for  the  benefit  of  paitiee 
interested  in  remainder  alter  the  death  of  the  tenant  for  life. 
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Ilia  rigbt  of  fishery  in  the  river  Avon  there;  and  all  that        1842. 
Ms  dwelling-house  called  Holbrook  Grange,  with  the  ap-     caldbcott 
purtenances  and  certain  pieces  of  land  within  the  manor    _      ^' 

*^         ^  '^  Caldbcott. 

of  Little  Lawford,  (which  were  specified  in  the  will),  and 
an  those  his  grounds  situate  in  Long  Lawford,  in  the  pa- 
rish of  Newbold-upon-Avon^  which  he  purchased  of  the 
heirs  of  Thomas  Bennett,  and  certain  open  grounds  there^ 
(an  which  premises,  together  with  other  lands,  were  in  his 
own  occupation),  and  also  a  certain  messuage  and  cottages 
and  close  in  Long  Lawford,  in  the  occupation  of  certain 
persons  named,  to  the  intent  that  his  wife  might  have  the 
use  and  enjoyment  of  the  rents  and  profits  of  the  saidpre^ 
mises  during  her  life,  in  case  she  should  so  long  continue 
his  widow,  and  should  like  to  make  the  said  Orange  her  prin« 
cipal  place  of  residence;  but  in  case  she  should  prefer  leaving 
the  same  and  living  elsewhere,  then  he  gave  to  her  (in  lieu 
of  his  dwelling-house,  lands,  and  premises),  during  the  re- 
mainder of  her  life  and  state  of  widowhood,  an  annuity  or 
yearly  rent-charge  of  £400,  to  be  payable  out  of  his  said 
estate;  and  subject  as  aforesaid,  he  gave  and  devised 
his  said  manor  or  royalty,  right  of  fishery,  mansion-house, 
grounds,  and  hereditaments,  with  his  water  corn-mill,  and 
other  his  lands  and  premises  within  the  several  parishes, 
hamlets,  and  liberties  of  Newbold-upon-Avon,  Long  Law- 
ford^  Little  Lawford,  Kittle  Harborough,  and  in  Bugby, 
Bilton,  and  Bretford,  in  the  parish  of  Wolston,  all  in  the 
mid  county  of  Warwick,  to  the  use  of  his  nephew  Charles 
Harriott  Caldecott  for  life,  with  remainder  to  trustees  to 
preserve  the  contingent  remainders,  with  remainder  to  the 
first  and  other  sons  of  the  said  C.  M.  Caldecott  successively 
in  tail  male,  with  remainder  over  in  favour  of  the  other 
nqihews  of  the  testator,  in  strict  settlement.  And  the  tes- 
tator gave  to  his  wife  to  her  sole  use  certain  specified  books, 
a  pianoforte,  his  carriages,  horses,  and  if  she  had  occasion 
&r  them,  his  farming  implements,  and  also  his  wine  and 
other  liquors,  and  all  eatables  and  such-like  perishable 
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1842.        articles  that  might  be  in  and  abont  his  dweUing-honse  and 

Ca  Dscorr    P^i^^>  ^^^  ^^^  ^^^  disposal,  as  she  should  think  proper, 

«•  of  his  clothes  and  wearing  apparel ;  he  also  gave  to  his  ne- 

Caldbcott* 

phew  John  Thomas  Caldecott  his  gold  watch,  and  all  snch 
other  articles  for  such  like  use  or  ornament  as  he,  with  the 
approval  of  his  the  testator's  wife,  should  be  desirons  of 
possessing;  and  as  to  his  books,  pictures,  plate,  linen, 
china,  household  goods  and  furniture,  and  all  other  his 
personal  chattels  in  and  about  his  dwelling-house  or  its 
appurtenances,  and  not  disposed  of  bj  his  will,  or  anj 
codicil  or  codicils  belonging  thereto,  he  gave  the  same  to 
his  executors,  but  in  trust  only,  and  his  desire  was  that  they 
should  be  used  and  continued  as  heir-looms  to  his  dweU- 
ing-honse, as  £Eur  as  the  same  by  the  rules  of  law  might  be 
permitted.    The  testator  then,  after  giving  several  smaQ 
legacies  to  his  servants  and  labourers,  gave  and  bequeathed 
to  his  wife  to  her  own  use  the  sum  of  £1000,  of  which  he 
wished  the  first  half  to  be  paid  her  as  soon  as  conveniently 
might  be  after  his  decease,  and  the  remaining  half  within 
twelve  months  next  after  his  decease ;  and  he  declared  that 
she  should  be  entitled  to  all  such  canal  navigation  shares 
which  should  at  the  time  of  his  decease  be  standing  in  her 
name  in  trust  for  her ;  and  in  case  his  wife's  income  firom 
the  canal  property  which  she  should  possess  at  the  time  of 
his  decease  should  in  any  year  during  her  widowhood  fiiU 
short  of  its  then  present  estimated  income  of  JE320  per  an- 
num, he  thereby  directed  that  such  deficiency  should  be 
from  time  made  up  to  her  out  of  the  residue  of  his  per- 
sonal estate,  and  to  be  payable  to  her  by  his  executon 
after  named.    The  testator  then,  after  bequeathing  several 
pecuniary  legacies,  proceeded  as  follows : — "  I  also  give  to 
my  executors  and  trustees  eight  of  my  Grand  Junction 
Canal  Shares,  to  the  intent  that  they  shall  receive  and  pay 
the  dividends  and  annual  produce  thereof  to  my  said  wife, 
or  otherwise  permit  her  to  receive  the  same  so  long  as  she 
shall  continue  my  widow,  and  shall  choose  to  make  Hoi- 
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brook  Orange  lier  principal  place  of  residence^  to  the  in-        1842. 
tent  the  same  may  be  applied  in  repairing  and  keeping  in    camcotp 
neat  order  and  improving  condition  my  said  dwellings  v. 

noiise  and  its  appurtenances^  as  well  as  the  several  walks 
and  plantations  belonging  to  it ;  and  subject  thereto,  my 
will  is,  that  my  said  canal  shares  shall  be  deemed  part 
of  my  personal  estate,  and  shall  be  disposable  as  such: 
and  as  to  the  residue  of  my  personal  estate,  I  give  the  same 
to  my  executors  in  trust,  to  be  by  them  from  time  to  time 
ti  they  shall  think  best,  turned  into  monies  for  the  pay- 
ment of  my  debts  and  legacies,  as  well  those  given  by  this 
my  wiU,  aa  those  which  I  may  hereafter  give  by  any  codi- 
61  or  codicils ;  subject  thereto,  I  direct  my  said  executors 
and  trustees  from  time  to  time  to  lay  out  and  invest  the 
sune,  with  all  accumulating  produce,  in  the  purchase  of 
other  landsandhereditaments,  to  be  situated  as  conveniently 
as  may  be  to  my  said  estates  in  the  parish  of  Newbold- 
mpon-Avon;  and  my  will  is,  that  all  such  purchased  premises 
should  be  conveyed  to  the  same  uses,  and  under  the  same 
limitations  and  powers,  or  as  near  thereto  as  the  then 
state  of  circumstances  will  admit,  as  my  present  lands  and 
hereditaments  are  limited  to ;  and  my  will  farther  is,  that 
the  interest  and  produce  of  my  said  personal  estate  which 
dudi  from  tixne  to  time  arise  Ld  be  made  before  and  un- 
til  the  said  monies  shall  be  invested,  shall  be  paid  to  the 
penon  or  persons  who  would  be  entitled  under  the  trusts 
of  this  my  will  to  the  rents  and  profits  of  the  said  lands 
and  hereditaments,  if  actually  purchased,  and  as  an  addi- 
tion thereto.  And  I  hereby  nominate  and  appoint  my 
add  dear  wife  Ann  Caldecott  during  her  widowhood,  and 
my  said  nephew  John  Thomas  Caldecott,  and  the  said 
Charles  Marriott  Caldecott,  from  the  time  he  shall  return 
into  this  country  from  his  present  residence  in  the  East 
Indies^  joint  executors  of  this  my  will.^' 
The  testator  made  several  codicils  to  his  will,  which  did 
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1842'.        not  affect  the  question  now  before  the  Cour^  and  died  on 
^il^    the  10th  October,  1839. 

9*  The  bill  was  filed  by  Charles  Marriott  Caldecott  aninst 

Caldbcott. 

Ann  Caldecott,  John  Thomas  Caldecott,  and  the  first  te- 
nant in  tail,  charging  that  the  testator  had  left  a  large  re- 
siduary personal  estate,  which  ought  to  be  laid  out  in  the 
purchase  of  lands,  to  be  settled  to  the  same  uses  to  which 
the  testator's  lands  and  premises  in  the  parishes  of  New- 
bold-upon-Avon,  Long  Lawford,  &c.,  were  limited  by  the 
general  devise  contained  in  the  said  will ;  that  the  plaintiff 
as  tenant  for  life  of  such  lands  and  hereditaments  under 
the  said  wiU,  was  entitled  to  the  income  of  the  said  testa- 
tor's residuary  personal  estate  to  arise  during  his  life,  ot 
until  such  purchases  as  aforesaid  could  be  made ;  that  the 
testator's  residuary  personal  estate  consisted  in  part  of 
stocks,  funds,  and  securities,  shares  in  canal  and  other 
companies,  and  other  premises  which  had  produced  income 
since  the  testator's  death,  and  that  such  income  ought  to 
be  paid  to  the  plaintiff;  and  further  charging  that  the 
messuages  and  hereditaments  devised  by  the  will  to  the  tes* 
tator's  widow  for  life  or  widowhood,  were  by  no  means  the 
principal  part  of  his  estates  in  Newbold-upon-Avon,  and 
that  the  plaintiff  was  tenant  for  life  of  by  far  the  greater 
part  of  such  estates  under  the  general  devise. 

The  bill  prayed  that  the  will  and  codicils  of  the  testate 
might  be  established,  and  the  trusts  thereof  carried  inf 
execution :  that  the  necessary  accounts  might  be  take 
and  that  the  plaintiff  might  be  declared  entitled  firom  t 
testator's  decease  to  the  income  of  the  testator's  reaidw 
personal  estate  during  his  life,  or  until  the  same  shooU 
laid  out  according  to  the  directions  of  the  will. 

The  cause  was  heard  before  Lord  Cotienham,  C,  ov 
6th  February,  1841,  when  it  was  declared,  that,  accov 
to  the  true  construction  of  the  will,  the  residue  of  thi 
tator's  personal  estate  ought  to  be  laid  out  and  invea/ 
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the  purchase  of  hereditaments,  to  be  situated  as  conve-         1842. 
niently  as  might  be  to  the  testator^s  estates  in  Newbold-     cIIdecott 
upon* Avon,  and  to  be  settled  to  the  same  uses  as  those  *• 

-ettates  stood  limited  to  by  the  general  devise.  And  after 
prOTisions  made  for  taking  the  usual  accounts  in  an  ad- 
ministration suit,  it  was  by  the  decree  ordered,  that  the 
Master  should  ascertain  and  state  of  what  the  residuary 
eitate  of  the  testator  consisted,  and  what  part  thereof 
ocmsisted  of  principal,  and  what  part  of  income  accrued 
lince  the  testator's  death ;  and  he  was  to  distinguish  what 
part  of  such  income  accrued  during  the  first  year  after  the 
testator's  decease,  without  prejudice  to  any  question  touch- 
ing such  income. 

The  Master  made  his  report,  in  the  seventh  schedule  of 
which  he  set  forth  an  account  of  such  part  of  the  testator's 
residuary  personal  estate  as  appeared  to  him  to  consist  of 
principal,  and  he  found  the  net  amount  received  on  ac- 
count of  income  on  such  residuary  personal  estate  during 
the  first  year  after  the  testator's  death  to  be  £1903,  and 
the  net  amoimt  of  income  subsequent  to  such  first  year  to 
be  Jei807. 

The  seventh  schedule  of  the  Master's  report  comprised 
shares  in  various  canals,  several  life  and  fire  insurance 
shares,  bank  stock,  three  legal  mortgages,  and  an  equitable 
mortgage  on  land,  several  mortgages  on  turnpike  tolls,  and 
a  promissory  note.  The  promissory  note  and  some  of  the 
canal  shares  were  stated  by  the  Master  to  be  of  no  value. 

From  another  schedule  to  his  report,  it  appeared  that 
some  of  the  canal  shares  had  been  sold. 

The  cause  now  came  on  to  be  heard  on  further  direc- 
ticms. 

Mr.  Koe  and  Mr.  James  Parker,  for  the  plaintiff. — ^The 
plaintiff  is  entitled  firom  the  testator's  death  to  the  whole 
actual  income  of  the  residuary  estate,  in  whatever  fund  it 
is  invested,  until  a  conversion  of  it  takes  place.    The  gift 

VOL.  I.  Y  N.  c.  c. 
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to  Imn  is  a  specific  legacy  of  the  income  of  the  personalty, 
nntil  it  is  laid  out  in  land ;  and  the  case  comes  within  the 
observations  of  Lord  Cottenham  in  Pickering  t.  Pidber- 
11^  {a),  which  are  to  the  effect^  that^  where  there  is  a  dear 
intention  on  the  face  of  the  will  that  the  tenant  for  life 
shall  enjoy  the  income^  the  Conrt  will  permit  him  to  do  so, 
though  at  the  expense  of  the  remainder-man.  Howe  t. 
Lord  Dartmouth  {b)  proceeded  on  the  absence  of  any  do- 
dared  intention  of  the  testator  on  this  point.  Here  the 
testator  directs  expressly  that  the  interest  and  produce  of 
his  personalty,  before  any  investment  inland  shall  be  mad^ 
shall  be  paid  to  the  person  or  persons  who  would  be  enp 
titled  to  the  rents  and  profits  if  the  investment  wore 
actually  made.  [The  Vtce- Chancellor  here  mentioned 
Angerstein  v.  Martin  (c),  and  observed,«that  he  never  was 
satisfied  that  in  that  case  Lord  Eldon  meant  to  give  flie 
tenant  for  life  the  income  of  the  Bussian  bonds.  His 
Honour  also  referred  to  Gibson  v.  Bott  {d)  and  2>tfliet  v. 
Scott  (e)].  In  Dimes  v.  Scott,  there  was  a  direct  trust  for 
investment,  and  no  gift  of  any  part  of  the  income  till  tbe 
investment  was  made.  Here  a  conversion  is  directed,  but 
for  a  special  and  particular  purpose  only.  The  testaUM* 
gives  his  residue  to  his  executors,  to  be  finom  time  to  time 
converted  into  money  for  the  payment  of  debts  and  lega- 
des,  and  subject  thereto,  he  gives  them  a  discretion  bom 
time  to  time  to  invest  the  money  in  the  purchase  of  land. 
Then  there  is  a  gift  of  the  income  before  the  time  iqppointed 
for  the  investment,  a  circumstance  which  distinguishes 
this  case  from  many  others,  and  reUeves  it  of  the  difficuttf 
which  occurred  in  Dimes  v.  Scott,  and  La  Terriere  t.  Bid- 
mer  {/),  as  to  the  disposal  of  the  income  during  the  fiist 
year  after  the   testator^s  death.      Besides,  the  interest 

(a)  4  Myl.  &  C.  289;  2  Beav.  (J)  7  Yes.  89. 

31.  (#)  4  Ruts.  195. 

(6)  7  Ves.  137.  (/)  2  Sim.  18. 
(c)  Turn.  &  Rius.  232. 
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gtfen  to  the  tenant  for  life^  is  not  the  interest  of  money, 
but  the  interest  of  the  testator^s  personal  estate.  The  tes- 
tator had  in  his  mind  something  contradiBtingaished  from 
money.  It  is  nnnecessary  to  consider  what  might  have 
been  done  with  wearing  out  securities  in  the  present  case. 
There  are  no  leaseholds,  or  other  securities  of  that  nature. 
The  canal  shares  are  a  permanent  fund,  and  the  testator, 
bjr  a  clause  in  his  will,  prior  to  the  residuary  clause,  ex- 
jmmity  directs  that  certain  canal  shares  shall  remain  in 
their  then  state  of  inyestment  for  the  benefit  of  the  widow. 
It  is  dear,  therefore,  that  he  meant  that  this  part  of  his 
eatate,  at  least,  should  remain  unconverted,  and  no  part 
to  be  converted  except  at  the  discretion  of  the  trus- 
They  were  to  convert  "from  time  to  time.''  Some 
objection  may  perhaps  be  made  to  this  construction,  aris- 
ing from  the  words  "  accumulating  produce.''  But  those 
words  may  well  apply  to  such  parts  of  the  testator's  pro- 
perty, as,  according  to  the  Master's  finding,  produce  no 
income.  At  all  events,  they  cannot  apply  to  the  income  of 
hii  personal  estate  generally,  because  that  is  bequeathed 
by  the  subsequent  clause. 

Upon  the  question,  from  what  time  the  enjoyment  of 
the  income  by  the  tenant  for  life  commences,  the  cases 
i^pear  to  resolve  themselves  into  two  classes.  One  is, 
where  there  is  an  express  direction  to  convert  and  invest, 
but  where,  if  the  will  be  taken  literally,  there  is  no  gift 
nntQ  investment,  the  testator  being  silent  as  to  the  dispo- 
sal of  the  income  between  his  death  and  the  time  of  con- 
vernon*  In  such  cases,  the  gift  arises  by  implication,  the 
property  being  considered  as  converted  at  the  end  of  one 
year  from  the  death  of  the  tenant  for  life :  Gibson  v.  Bott  (a) . 
[The  Vtce-ChanceUor. — It  does  not  appear  from  the  report 
of  that  case,  what  interest  the  tenant  for  life  was  held  to 
take  in  the  property,  other  than  the  leaseholds,  between 

(a)  7  Ve».  89. 

y2 
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Caldbcott 

V. 

Caldbcott. 


the  testator's  death  and  the  conversion  (a).]  The  other  lead- 
ing authorities  of  this  class  are  Taylor  v.  Hibbefi  {b),  1a 
Terriere  v.  Buhner  {c),  Vickers  v.  Scott  (d),  and  Tcykr 
V.  Clarke  (e).  \The  Vice-ChanceUor, — ^Does  a  direction  to 
invest  do  more  than  the  law  would  effect  without  such  a  di- 
rection ?  Is  there  any  real  distinction  between  the  cases  on 
that  point  ?]  The  distinction  was  acted  upon  in  Alcack  v. 
Skper  (J),  and  seems  to  have  been  recognised  in  Douglas 
V.  Congreve  {g).  There  it  was  held  upon  the  express  terms 
of  the  win,  that  the  tenant  for  life  was  entitled  to  the  in- 
come of  the  residue,  as  it  stood  invested  at  the  death  of 
the  testator,  for  the  year  succeeding  his  death.  [7^ 
Vice-chancellor. — In  Taylor  v.  Clarke,  the  Yice-ChanceUor 
Wigram  expressed  his  opinion  that  Douglas  v.  Congreve 
and  Dimes  v.  Scott  could  not  stand  together.]  In  all 
those  cases  there  was  a  diflSculty  arising  firom  the  Court 
having  to  deal  with  an  impUcation.  But  that  difiScnlly 
does  not  exist  here,  because  here  the  testator  expressly 
gives  the  income  till  the  investment  takes  place. 

The  other  class  of  cases  is  that  of  which  Howe  v.  Lord 
Dartmouth  is  the  principal,  in  which  there  is  a  gift  of  the 


(a)  Nor  does  it  appear  from  the 
Registrar's  book.  The  following 
is  part  of  the  decree : — *'  His  Lord- 
ship doth  declare,  that  the  tenants 
for  life  of  the  property  which  the 
testator,  Thomas  Dowson,  by  his 
will  directed  to  be  converted  into 
money  as  soon  as  conveniently  might 
be  after  his  decease,  are  entitled  to 
the  interest  upon  £4100  Bank  £Z 
per  Cent  Annuities,  and  on  £12,000 
Reduced  Annuities,  admitted  to  be 
the  produce  of  such  property,  from 
the  time  the  same  were  respectively 
purchased;  and  doth  order  and  de- 
cree it  to  be  referred  to  the  Master 
to  set  a  value  on  the  leasehold  pro- 
perty of  the  said  testator  remaining 


unsold,  as  the  same  was  at  the  time 
of  the  death  of  the  said  testator,  and 
compute  interest  thereon  at  the 
rate  of  £4  per  centum  per  annum 
from  that  time ;  and  it  is  ordered 
that  the  said  Master  do  take  an  ac- 
count of  the  personal  estate  of  the 
said  testator,  not  specifically  be- 
queathed, come  to  the  hands  of  the 
plaintiffs,  and  to  the  defendinti 
Henry  Bott,  &c."  R.  L.  1801,  A. 
fo.  1030. 

(6)  IJ.  &  W.  308. 

(c)  2  Sim.  18. 

(i)  3  M.  &  K.  500. 

(0  1  Hare,  161. 

(J)  2  M.  &  K.  699. 

ig)  1  Keen,  410. 
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nesidue  to  parties  in  succession^  the  will  being  silent  as  to 
conversion,  and  the  Court  is  called  upon  to  say  whether 
the  whole  fund  is  to  be  melted,  to  use  Lord  Eldot^s  ex- 
pression, or  to  be  enjoyed  specificallj.  The  law  is  settled 
in  those  cases,  that  the  tenant  for  life  is  entitled  to  the 
income  in  some  shape  or  other  from  the  death  of  the  testa- 
tor. That  was  doubted  in  Sitwell  y.  Bernard  [a),  but  is 
now  settled.  It  has  been  decided  in  later  cases  that  slight 
dreumstances  shall  be  sufficient  to  make  the  gift  specific. 
Beihune  v.  Kennedy  {b),  CoUins  v.  ColUns  (c),  Goodenaugh  v. 
Tremainumdo{d), 

Upon  the  whole,  it  is  submitted  that  the  present  case 
must  be  ranked  between  the  two  classes ;  that  the  conver- 
sion which  the  testator  directs  in  this  case  is  merely  a  con- 
version to  be  made  at  the  discretion  of  the  trustees,  sub- 
ject to  the  right  of  this  Court  to  call  upon  them  to  exer- 
diethat  discretion  in  a  proper  manner;  that  consequently 
the  tenant  for  life  is  entitled  to  the  income  of  the  property 
as  it  stands,  until  this  Court  directs  the  trustees  to  exercise 
dieir  discretion,  or,  at  all  events,  until  the  end  of  one  year 
after  the  testator^s  death. 


In  the  course  of  the  argument  the  Vice-Chancellor  re- 
ferred to  Holland  v.  Hughes  {e)  and  Walker  v.  Shore  (/). 


Mr.  Spence,  Mr.  Bird,  and  Mr.  Metcalfe,  appeared  for 
the  principal  defendants. 


(«)  6  Ves.  520. 
{h)  1  Myl.  &Cr.  114. 
(e)  2BeKV.  512. 
(lO  2  M.  &  K.  703. 

(e)  16  Ves.  111. 

(f)  19  Ves.  387.  The  follow- 
ing is  part  of  the  decree  in  that 
caw: — "It  is  ordered,  that  the 
Master  do  inqiiire  what  parts  of  the 
said  estates  remain  unsold,  and  to 
ascertain  what  was  the  value  of 
such  last-mentioned  estates  on  the 


29th  Sept.  1811,  when  the  pur- 
chases of  the  said  estates  which 
were  sold  were  to  have  been  com- 
pleted; and  his  Honour  doth  de- 
clare, that  the  plaintifif  is  entitled  to 
receive  interest  on  such  sum  as  the 
Master  shall  find  to  have  been  the 
fair  value  of  such  unsold  estates  at 
the  period  aforesaid,  after  the  rate 
of  £i  per  centum  per  annum,  from 
the  said  29ih  September,  1811.'* 
R.  L.  1814,  B.  fo.  1832. 
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The  Vicb-Chancbllor. — ^A  complete  proTiaion  for  the 
Tespective  rights  of  the  tenant  for  life,  and  those  entitled 
in  remainder,  cannot  now  be  made.  There  not  being  in- 
formation on  which  the  Court  can  finally  deal  with  the 
whole  question,  there  must  be  some  further  inqxdry. 

It  has  been  contended  for  the  plaintiff,  that  the  testator 
has  here  expressed  such  an  intention  as  was  gmthered  firom 
the  particular  language  of  the  wills  in  Beihume  v.  JEisimeiiy, 
CoUina  v.  CoUins,  and  Pickering  v.  Fieiering;  via.  that 
though  the  residue  of  the  personal  estate  is  given  in  sno- 
cession  to  several  persons,  yet  the  ordinary  rule  of  law 
should  not  apply,  and  that  a  portion  of  the  residue  should 
remain  either  absolutely  or  during  a  limited  period  in  the 
state  in  which  it  was  at  the  testator's  death.  When  audi 
an  intention  is  to  be  collected  from  a  will,  it  i?  to  be  acted 
upon ;  though,  as  a  general  rule,  no  doubt,  where  a  tes- 
tator subjects  the  residue  of  his  personal  estate  to  a  series 
of  limitations,  without  any  particular  direction  as  to  the 
investment  or  mode  of  enjoyment,  it  is  dear  that  the  re- 
sidue must  be  placed  in  such  a  state  of  investment  as  to 
be  securely  available  for  all  persons  interested  in  it, — as, 
for  instance,  in  Gk>vernment  perpetual  annuities,  or  upon 
mortgage  of  freehold  estates. 

The  question  is,  whether  the  tenant  for  life  in  this  case 
is  entitled  to  call  on  the  Court  to  depart  from  the  ordinary 
rule.  The  testator  begins  his  residuary  clause  thus. — 
'^  As  to  the  residue  of  my  personal  estate,  I  ^ve  the  same 
to  my  executors,^^  (this,  as  far  as  it  goes,  \&  favourable  to 
the  general  rule,  and  unfavourable  to  the  exception), ''  in 
trust,  to  be  by  them  from  time  to  time,  as  they  shall  think 
fit,  turned  into  monies  for  the  payment  of  my  debts  and 
legacies,  as  well  those  given  by  this  my  will  as  those  which 
I  may  hereafter  give  by  any  codicil  or  codicils.''  I  cannot 
read  these  words  as  expressing  more  than  the  law  would 
direct  or  imply  without  them.  He  goes  on, — '^  And  sub- 
ject thereto,  I  direct  my  said  executors  and  trustees  from 
time  to  time  to  lay  out  and  invest  the  same,  with  all  ac- 
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onmulating  produce^  in  the  purchase  of  lands/'    Now  it  is        1842. 
said^  that  the  word  ''  same "  here  means  the  specific  per-    caldsooit 
sonalty  which  he  might  have  at  his  death.    I  think,  how-  «. 

erer,  that  this  would  be  too  speculative  a  construction  of  the 
will^  and  that  the  clause  points  to  nothing  but  the  general 
purpose  of  the  execut(xrs  doing  their  duty  in  the  ordinary 
way^  and  does  not  take  the  case  out  of  the  ordinary  rule. 
I  shall  presently  notice  the  words  ''  accumulating  produce.'' 
He  goes  on  to  direct^  that  all  such  purchased  premises 
shall  be  conveyed  to  the  same  uses^  as  nearly  as  possible, 
as  his  present  lands  are  limited  to,  and  that  the  interest 
and  produce  of  ^'  my  said  personal  estate/'  which  means 
the  residue  of  his  personal  estate,  "  which  shall  from  time 
to  time  arise  and  be  made  before  and  until  the  said  monies 
shall  be  invested,  shall  be  paid  to  the  person  or  persons 
who  would  be  entitled,  under  the  trusts  of  this  my  will,  to 
the  rents  and  profits  of  the  said  lands  and  hereditaments 
if  actually  purchased,  and  as  an  addition  thereto."  Here 
the  word  "  invested"  means  invested  in  the  purchase  of 
land.  I  have  already  said,  that,  judging  from  what  has 
gone  before,  he  did  not  mean  the  general  rule  of  law  to  be 
departed  from.  Do  we  collect  any  such  intention  here? 
The  words  ^^  personal  estate  "  mean,  as  I  have  said,  what- 
erer  remains  after  providing  for  the  charges.  Nor  can  I 
discover  here  anything  peculiar  or  extraordinary — any- 
thing denoting  more  than  ordinary  administration,  ac- 
cording to  the  common  course  of  law.  The  expressions, 
in  my  mind,  carry  the  case  no  farther  than  if  the  testator 
had  not  used  them  at  all. 

And  though  primd  facie  it  might  seem,  if  there  were 
nothing  beyond  the  words  "  accumulating  produce,"  as  if 
the  rule  in  Siiwell  v.  Bernard  applied,  and  that  they 
meant  the  first  year's  income,  yet,  when  we  find,  in  com-  • 
bination  with  those  words,  a  direction  that ''  the  interest 
and  produce  of  the  testator's  personal  estate  which  shall 
firom  time  to  time  arise  and  be  made  before  and  until  the 
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1842.        said  monies  shall  be  invested/'  shall  be  paid  to  the  person 
Caldboott     ^'  persons  who  would  be  entitled  to  the  rents  and  profits 

_     V-  of  the  land  if  actually  purchased.  I  think  that  they  make 

Caldboott.  "  "  " 

no  difibrence. 

Then  the  question  arises,  supposing  this  view  of  the 
case  to  be  correct,  what  is  the  extent  of  the  interest  of  the 
tenant  for  life?  First,  the  will  must  be  dealt  with  upon 
the  footing  that  the  funeral  and  testamentary  expenses, 
and  the  debts  and  legacies,  (as  to  principal),  must  be  borne 
by  the  capital — the  interest  upon  the  debts  and  legades 
by  the  tenant  for  life  during  his  time.  A  declaration, 
therefore,  to  that  effect,  though  perhaps  superfluous,  wiU, 
I  think,  not  be  wrong.  Subject  to  that,  I  have  no  hesita- 
tion, upon  this  will,  in  giving  the  tenant  for  life,  as  finom 
the  death  of  the  testator,  the  income  of  such  parts  of  the 
personal  estate  as  were  at  his  death,  and  have  remained, 
in  a  state  of  investment  which  ought  to  be  recognised  and 
allowed  to  be  continued  by  this  Court.  This,  possibly, 
may  be  the  case  with  the  canal  shares. 

With  regard  to  those  parts  of  the  personal  estate  which 
neither  were  at  the  testator's  death,  nor  have  since  been, 
in  such  a  state  of  investment  as  ought  to  be  recognised 
and  allowed  to  be  continued  by  this  Court,  I  am  of  opinion 
that  such  a  rule  ought  to  be  applied  as  was  applied  hy 
Lord  Eldon  to  leaseholds  in  Gibson  v.  Botif  and  by  Sir- 
William  Grant  to  the  copyholds  in  Walker  v.  Shore,  to  which 
I  have  already  referred. 

It  appears  to  me  that  these  two  principles  will  dispose 
of  every  thing  that  is  to  be  found  in  the  seventh  schedule. 
With  respect,  therefore,  to  that  part  of  the  case — 

Refer  it  to  the  Master  to  inquire  and  state,  whether  the  canal  shares 
"  mentioned  in  the  seventh  schedule,  or  any  and  which  of  them,  were  at 
the  testator's  death,  and  whether  the  same,  or  any  and  which  of  them, 
have  ever  since  continued  to  be,  and  whether  the  same,  or  any  and 
which  of  them,  now  are  fit  and  proper  permanent  investments  for  the 
purposes  of  the  said  testator's  will,  as  parts  of  his  residuary  personal 
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eilate,  having  regard  to  the  rights  and  interests  of  all  parties  therein, 
until  the  same,  or  the  proceeds  thereof,  shall  be  laid  out  in  the  purchase 
of  real  estate ;  and  whether  it  is  fit  and  proper,  and  whether  it  will  be  for 
the  benefit  of  all  parties  interested,  that  the  said  canal  shares,  or  any  and 
which  of  them,  should  now  be  sold.  Let  the  Master  inquire  and  state 
what  was  the  value  of  the  canal  shares  respectively  at  the  testator's  death, 
and  what  was  their  value  respectively  at  the  end  of  a  year  from  the  tes- 
tator's death.  Direct  the  insurance  shares  to  be  sold,  and  let  the  pro- 
ceeds be  brought  into  Court  to  a  separate  account  Let  the  Master  in- 
qidre  and  state  what  was  the  value  of  the  insurance  shares  at  the  death 
of  the  testator,  and  what  was  their  value  at  the  end  of  a  year  after  the 
death  of  the  testator.  Let  the  bank  stock  be  sold,  with  like  inquiries  as 
to  Talue.  Like  inquiries  as  to  mortgages  (except  equitable  mortgages) 
at  in  the  case  of  the  canal  shares.  Let  the  Master  inquire  and  report 
what  ought  to  be  done  with  the  equitable  mortgage  for.  £6000,  and 
whether  the  security  for  the  same  can  in  any,  and  what  respect,  be  im- 
proved, and  what  ought  to  be  done  in  respect  thereof.  Like  direction,  as 
to  the  mortgages  of  tolls,  as  in  the  case  of  the  insurance  shares.  With 
regard  to  the  canal  shares  which  were  sold,  let  the  Master  inquire  and 
state  what  they  were  sold  for  respectively,  and  what  was  their  value  at  the 
testator's  deaths  and  what  was  their  value  at  the  end  of  a  year  firom  the 
testator's  death.  Let  £2000  be  paid  to  the  tenant  for  life,  on  account  of 
hii  Interest  in  the  income  of  the  residuary  estate,  without  prejudice,  and 
subject  to  such  order  as  may  hereafter  be  made. 


1842. 


Caloboott 
Calobcott. 
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1842. 

-  Between  John  Benson^  Lewis  Maussb^  David  Cannan^ 

111^.  '  and  Charles  Sanderson^  on  behalf  of  themselves^  and 
all  other  the  Proprietors  or  Shareholders  of  the  Bahia 
Steam  Navigation  Company^  Plaintiffs; 

and 
Joseph  Lidwell  Heathorn^  Geoboe  Nelthorpe^  Bi- 
CHARD  Thornton  Brown^  Tanfield  Yachsll^  Thomas 
Farncomb^  and  Thomas  Farmer^  Defendants. 

H.  being  a  di-  XN  Jiine^  1838^  the  plaintiffs  and  several  other  persons 

j^^fstock  agreed  to  form  themselves  into  a  society  or  partnerddp 

f?|2j^y.  ^-  for  the  purpose  of  bnilding,  purchasing,  hiring^  and  cm- 

bniiding,  pur-  ploying  steam  and  other  vessels  to  convey  and  carry  goods 

diasiiigf  hiring} 

and  employ-  Bnd  passengers  m  the  bay  and  waters  of  the  province  of 
Twdfl^pmr*"'  Bahia,  and  elsewhere  along  the  coast  of  Brazil^  and  to 
**f!^^^..»     Mid  from  such  other  parts  and  places  as  the  directors  for 

ad  for  i^l340,  ,  ,  .  . 

and  afterwards  the  time  being  of  the  said  society  or  partnership  might  see 
company  as  fit,  and  to  charter,  hire,  hold,  and  possess  ships  or  shares 
foj'iisoo"**''  therein  for  the  purposes  above  mentioned,  and  for  all  pur- 
charging  the      poses  incident  thereto :  and  it  was  agreed  that  the  defend- 

company  with  i  t  i        i 

commission  at    ants  should  be  the  first  directors  of  the  company. 

the  Srokor's '        ^^^  agreement  was  carried  into  effect  by  a  deed  of  set- 

eamest  money, 

and  the  expenses  of  the  bill  of  sale  to  himteff,  there  being  bat  one  bill  of  sale.  Such  a  trans- 
action cannot  stand  in  a  court  of  equity. 

A  ship's  husband,  being  the  senrant  of  the  ship-ownersi  holding  an  important  olBoe,  and 
open  to  the  yigilant  superintendence  of  his  employers,  it  is  primd  facie  a  breach  of  trust  in  any 
director  of  a  company  established  for  the  purpose  of  acquiring  and  working  of  Teaaeb,  eqie- 
dally  where  the  mrectors  have  the  exclusive  management  of  the  concern,  to  take  upon  himsdf 
the  duties  of  ship's  husband.  Where,  therefore,  in  a  company  so  oonsUtuted,  one  of  the  di- 
rectors, with  the  consent  of  others  forming  widi  himself  a  board  of  directors,  undertook  the 
office  of  ship's  husband,  and  in  that  character  recdTcd  out  of  the  funds  of  the  company  audi 
sums  for  commission  and  brokerage  as  are  usually  allowed  to  the  ship's  husband : — Htld^  thst 
he  must  refund  those  monies ;  and  tembley  that  the  other  members  of  the  board  of  dlrecton 
were  similarly  responsible  in  the  event  of  any  inability  in  the  principal  party  implicated  to  refund. 

A  bill  may  be  brought  by  the  present  directors  of  a  joint-stock  company  on  behalf  of  tiiem- 
selvea  and  all  other  the  mrmbera  of  the  company,  against  the  former  directors  of  the  company, 
for  the  purpose  of  being  rellered  against  a  fraud  in  which  all  the  former  directors  are  alleged  to 
have  bMu  mvoWed.     See  Taylor  t.  Salmon^  1  M.  &  C.  142. 

Semble,  that  the  stat.  3  &  4  Will.  4,  c.  55,  s.  33,  which  authorises  a  particolar  mode  id 
registering  vessels  belonging  to  joint-stock  companies,  does  not  apply  to  a  joint-stock  company 
fai  which  foreigners  are  shareholders. 

Semble,  that  a  covenant  to  refer  all  matters  in  difference  between  shareholders  of  a  company 
to  arbitration,  the  submission  and  award  to  be  binding  and  conclusive  on  the  parties,  '*  widi- 
out  fbrther  suit  or  trouble,"  is  no  bar  to  a  suit  in  a  court  of  equity  between  the  same  partki 
and  for  the  same  matters. 
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tiement  dated  the  1st  January^  1839^  by  which  the  exclu-  1843. 
ore  right  of  steam  navigation  in  the  waters  of  Bahia^ 
rhich  had  been  granted  by  a  decree  of  the  goyernment  of 
that  province^  was  vested  in  three  trustees^  their  executors^ 
kc.,  in  trust  for  the  company^  by  its  name  of  the  "  Bahia 
Steam  Navigation  Company/'  This  deed  contained^ 
imongst  other  clauses^  the  following : — ^That  the  business 
ind  concerns  of  the  company  should  be  carried  on  under 
the  management  of  six  directors;  that  such  directors 
iho<ald  have  the  general  management^  direction^  superin- 
tendence^ and  control  of  the  business  and  concerns  of  the 
company^  and  should  have  power  to  enter  into  and  execute 
any  contract  for  the  company^  and  should  have  the  custody 
rf  the  books  of  account,  and  other  books,  deeds,  and  par 
fou,  and  should  have  power  to  direct  the  investment,  call- 
ing-in,  laying-out,  sale,  and  disposal  of  the  company's 
itod:,  effects,  funds,  monies,  and  securities,  and  to  call 
general  and  other  meetings,  and  to  superintend,  direct, 
and  control  the  correspondence  and  mode  of  keeping  the 
aooonnts,  and  the  ascertainment  of  dividendis  and  profits 
on  shares,  and  to  do  all  other  things  necessary,  or  to  be 
deemed  by  them  proper  or  expedient  for  carrying  on  the 
buamess  and  concerns  of  the  company,  and  should  also 
firame  the  rules  and  regulations,  and  prescribe  the  orders 
and  directions  for  carrying  on  the  business  and  concerns 
of  the  company,  and  alter  and  vary  the  same  from  time  to 
time  as  they  in  their  discretion  might  think  proper,  and 
an  such  rules  and  regulations  should  be  binding  and  con- 
chudve  on  all  the  proprietors  for  the  time  being;  and  no 
individual  proprietor,  not  being  a  director,  except  the 
auditors  in  respect  of  their  duties  as  auditors,  should  have 
a  right  to  any  interference,  management,  direction,  or 
control  in  or  over  the  business  and  concerns  of  the  com- 
pany. The  deed  also  empowered  the  directors  to  apply  to 
the  Crown  for  letters-patent  to  restrict  their  liabilities.  It 
pfovided  that  no  directors  should  be  deemed  a  court  unless 
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1842.        three  were  present^  but  that  a  court  of  directors  should, 
BsNBON       except  where  it  was  otherwise  expressly  provided,  have  all 
«•  the  powers  and  authorities  vested  in  the  directors  finr 

the  time  being,  as  if  all  were  present.  That  no  money 
should  be  paid  by  the  company  except  by  means  of 
cheques  on  their  bankers ;  but  that  cheques  and  receipts 
might  be  signed  by  any  two  directors.  Lastly,  that  there 
should  be  allowed  to  the  directors  collectively  the  annual 
sum  of  £650  for  their  time  and  trouble. 

On  the  footing  of  this  deed  the  company  bad  com- 
menced operations,  several  foreigners  becoming  memben 
of  it ;  but  it  appeared  that  the  full  number  of  shareholder! 
had  not  signed  the  deed. 

The  bill  was  filed  for  the  purpose  of  obtaining  relief 
against  various  acts  of  misconduct  alleged  to  have  been 
committed  by  the  defendant  Heathom,  in  collusion  with 
or  by  the  permission  of  the  other  defendants  as  his  co- 
directors.  It  stated  that  a  purchase  having  been  effected 
in  August,  1828,  by  Heathom,  under  the  direction  of 
three  of  the  other  defendants,  of  three  steam-vesseb, 
called  the  City  of  Kingston,  the  Lionel  Smith,  and  the 
Pearl,  the  plaintiffs  had  lately  discovered  that  Heathom, 
with  the  knowledge  and  privity  of  the  other  defendants, 
had  caused  the  three  vessels  to  be  transferred  into  his 
own  name  in  the  registry  in  the  port  of  London,  in 
which  name  they  had  ever  since  continued;  and  that  at  a 
meeting  held  on  the  8th  September,  1838,  at  which  the 
defendants,  Nelthorpe,  Yachell,  Brown,  and  Heathom 
were  present,  a  cheque  for  £160,  signed  by  those  direc- 
tors, had  been  made  and  delivered  to  Heathom  for  the 
payment  to  him  of  commission  on  the  purchase  of  those 
vessels,  "being  at  the  rate  of  £1  per  cent. ;  which  sum  he 
had  accordingly  received  out  of  the  company's  funds. 
That  the  defendant  Heathom  was  a  shipowner,  and  that, 
on  the  33nd  August,  1838,  he,  well  knowing  that  the  com- 
pany would  want  a  ship  to  carry  coals  to  Bahia,  contracted 
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finr  the  pnrcliase  of  a  vessel  called  the  Nourmahal  for  the        1842. 
sum  of  £1340;  that  subsequently,  at  a  court  of  directors      '^^ 
held  on  the   18th  September,  1838,  at  which  Yachell.  v. 

_  ,  r  ^  J  Hbathoek. 

Fbmcombe^  Brown,  and  Heathom  were  alone  present, 
Heathom  was  requested  to  treat  for  the  purchase  of  a 
good  second-class  vessel  for  the  purpose  above-mentioned; 
and  that  afterwards  at  another  meeting,  (21st  September, 
1888),  at  which  Yachell,  Famcomb,  and  himself  were  the 
only  directors  present,  Heathom,  concealing  the  fact  of 
his  previous  purchase  for  £1340,  reported  that  he  had 
purchased  the  Nourmahal  for  the  company  for  £1500; 
that  a  cheque  for  £400,  signed  by  the  directors  present, 
was  then  delivered  to  Heathom  on  account  of  such  pur- 
chase-money of  £1500,  and  that  ultimately  the  whole  of 
that  sum,  together  with  £3  2s.  earnest  money,  and  the 
expenses  of  the  bill  of  sale,  and  a  commission  of  £1  per 
cent,  on  the  purchase-money,  was  paid  by  the  last-named 
directors  to  Heathom  out  of  the  funds  of  the  company ; 
and  he  afterwards  procured  the  Nourmahal  to  be  register- 
ed in  his  sole  name. 

The  bill  further  stated,  that  at  a  meeting  held  on  the 
5th  March,  1839,  proposals  were  made  that  the  several 
vessels  so  purchased  should  be  registered  in  the  names  of 
certain  persons  as  trustees  for  the  company,  but  that  no 
fiurther  proceedings  had  been  taken  in  this  matter  by  the 
defiendants;  and  therefore  the  bill  charged,  that  the  de- 
fendants ought  to  refund  to  the  company  the  amount  of 
the  purchase-monies  paid  for  these  vessels  out  of  the  ftmds 
of  the  company,  unless  Heathom  should  forthwith  transfer 
such  vessels  into  the  names  of  trustees. 

The  bill  also  stated,  that  Heathom  was  the  principal 
acting  director  of  the  company,  and  that,  with  the  know- 
ledge of  the  other  defendants,  he  had  effected  insurances 
on  the  said  vessels  and  their  freights  and  cargoes,  and  had 
purchased  supplies  and  provisions  for  them ;  that  the  com- 
pany being  dissatisfied  with  his  accounts,  the  same  were 
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1842.        in  August^  1889,  investigated  by  one  of  the  anditovB  at  the 

BmNioH      ^T^V'^J*  ^^^  ^^^^  ^7  B^^^  investigatioii  it  sppeared,  and 
«-  the  plaintiffs  for  the  first  time  discorered,  that  Heathom 

ehaiged  the  company  with^  and  received  firom  their  firnds, 
not  only  the  commission  before-mentioned^  but  also  a 
commission  of  £1  per  cent,  on  freights  to  Bahia,  and  a 
commission  of  .£2^  per  cent,  on  the  amount  of  his  general 
disbursements  fiDr  the  company^  and  £5  per  cent,  on  the 
gross  amount  of  all  the  insurances  effected  by  him  for  the 
company^  and  £2  per  cent,  on  the  recovery  of  average 
losses  on  insurances  effected  for  the  company^  and  tiiat 
the  sums  chaiged  by  him  for  such  commissions  against  ihe 
company,  and  received  by  him  out  of  the  funds  thereofi 
amounted  to  the  sum  of  dESSl  and  upwards. 

The  bill,  after  alleging  that  the  defendants,  except 
Heathom,  had  retired  from  the  directorship  in  October, 
1889,  that  Heathom  had  been  displaced  in  the  subsequent 
December,  and  that  the  plaintiffs  had  been  appointed  di- 
rectors in  the  room  of  the  defendants,  prayed, — that  the 
defendants  might  be  declared  guilty  of  a  breach  of  trust, 
the  defendant  Heathom  in  receiving,  and  the  other  de- 
fendants in  permitting  him  to  receive,  out  of  the  funds  of 
the  company,  all  such  sums  as  had  been  received  by 
Heathom  for  commissions,  discounts,  insurances,  allow- 
ances, and  also  the  sum  of  £160,  the  difference  between 
the  sum  of  £1340  paid  by  Heathom  for  the  ship  Nour- 
mahal,  and  £1500  which  he  received  for  the  same  from  the 
company;  and  that  it  might  be  declared  that  the  defisnd- 
ants  were  jointly  and  severaUy  liable  to  refund  the  same 
several  sums,  with  interest  at  £5  per  cent.  That  an  ac- 
count might  be  taken  of  the  sums  received  by  the  defendant 
Heathom  for  commissions  in  the  purchase  of  shipe,  and  on 
freights  and  insurances  of  ships,  and  for  discounts  and  al- 
lowances in  respect  of  coals,  provisions,  goods,  stores,  and 
supplies,  which  he  had  received  of  the  different  tradesmen, 
but  not  accounted  for  to  the  company,  &c.    Also,  that  the 
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jflfendants  might  be  declared  goiliy  of  a  breach  of  tnut^         1842. 
Heathom   in  procnring,    and    the  other  defendants  in       bensoit 
j-mutting  the  several  sWps  in  tbe  pleadings  mentioned     ^^- _ 
[eichiding  the  Nourmahal)  to.  be  transferred  on  the  re-* 
pakrj  into  the  sole  name  of  the  defendant  Heathomj 
initead  of  the  names  of  the  tmstees  of  the  company ;  and 
Qiat  the  defendants  might  be  decreed  to  repay  the  pur* 
ehatifi  money  in  respect  of  snch  vessels^  with  £b  per  cent. 
interest. 

The  defendant  Heathom^  by  his  answer^  admitted  that 
he  had  received  £100  for  his  salary  as  director^  from  June 
1888  to  Jane  1839.  He  stated  that  he  had  been  for  many 
yean  a  ship-owner  and  ship-agent,  and  that  in  August 
1888^  he  was  required  by  the  directors  of  the  company  to 
act  as  ship's  husband  of  the  company's  vessel;  to  which  he 
■greed,  on  the  understanding  that  the  customary  comnus-* 
sbn  and  other  allowances  should  be  made  to  him.  He 
alleged  that  the  duties  of  ship's  husband  were  distinct 
Erom  those  of  a  Director,  having  reference  to  detaiUwith 
which  a  Director  had  no  immediate  concern;  and  that  as 
such  ship's  husband  the  defendant,  personally,  underwent 
much  labour,  and  spent  much  time  in  the  service  of  the 
ocMnpany.  He  insisted  that,  if  he  had  not  been  appointed 
ship's  husband,  some  one  else  would  have  been  appointed 
to  that  office;  and  he  submitted  that  the  company  were 
antfaorised  by  their  deed  of  settlement  to  appoint  one  of 
their  own  body  ship's  husband.  He  admitted  that  he 
duorged  the  company  with,  and  had  been  paid  out  of  the 
fimds  of  the  company,  a  commission  of  £1  per  cent,  on 
the  costs  of  the  steam-*vessels,  and  on  the  sum  of  £1500, 
the  purchase-money  of  the  Nourmahal,  and  a  commis- 
aoa  of  2/.  10«.  per  cent,  on  his  general  disbursements  for 
the  company,  and  a  commission  of  £2  per  cent.,  not  on 
average  losses  on  assurances  eifected  for  the  company, 
but  on  the  amount  recovered  from  the  underwriters.  He 
denied  that  he  had  charged  or  been  paid  any  commission  on 
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1842.         fireights,  or  a  commission  of  £5  per  cent,  on  the  gross 

^^^      amount  of  aU  insurances  effected  by  him  for  the  company; 

«•  but  he  admitted  that  he  had  been  paid  a  brokerage  of  £&  per 

<  Hbathohn. 

cent,  by  the  insurance  offices  on  effecting  policies  for  the 
company.  He  also  admitted  that  the  sums  received  by  him 
for  commission  and  brokerage  amounted  to  £435.     He  fur- 
ther admitted  that  he  had^  in  several  instances^  been  allowed 
such  discounts  and  deductions  on  tradesmen's  bills  as  in  the 
bill  mentioned;  but  he  denied  that  he  had  firom  time  to 
time  received  out  of  the  funds  of  the  company  sufficient 
monies  to  pay  ready  money  for  the  several  particnkrs  pur- 
chased  by  him  for  the  company ;  on  the  contrary^  he  stated 
that  he  had  generally  paid  the  money  some  weeks  in  ad- 
vance out  of  his  own  pocket.     He  admitted^  however^  that, 
after  giving  credit  to  the  company  for  discounts^  deductions, 
and  scorage  in  some  instances^  he  had  in  other  instances 
retained  sums  that  amounted  to  £276 ;  and  he  insisted  on 
his  right  to  retain  those  sums,  as  ship's  husband. 

With  respect  to  the  Nourmahal,  the  defendant  stated 
that  he  originally  treated  for  the  purchase  of  that  vessel  in 
May,  1838,  but  the  negotiation  faihng  by  reason  of  the 
price  demanded,  he  did  not  complete  the  purchase  till 
August,  when  he  paid  iE1340  for  the  vessel,  and  2/.  2$^ 
the  usual  fee  to  the  broker.  He  alleged  that  this  pur- 
chase was  made  on  his  own  account,  and  not  as  agent  of 
the  company.  He  admitted  that  he  afterwards  sold  the 
vessel  to  the  company  for  the  price,  and  (except  as  to  the 
alleged  concealment)  under  the  circumstances  mentioned 
in  the  bill;  charging  them  with  commission,  the  2/.  2f.j 
broker's  fee,  and  the  expense  of  the  bill  of  sale  from  the 
vendors  to  himself.  Admitting,  however,  the  statements 
in  the  bill  as  to  what  took  place  at  the  meetings  of  di- 
rectors on  the  18th  and  21st  September,  1838,  he  denied 
the  charge  of  concealment ;  insisting  that  his  ownership  of 
the  vessel  was  notorious,  the  bill  of  sale  transferring  the 
ship  to  himself  having  been  entered  at  the  Custom-House, 
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and  his  name  Laving  appeared  in  the  East  India  shipping        1842. 
lifts  as  the  owner  of  the  vessel.  BensoiT 

The  other  defendants,  except  Farmer,  by  their  answers,     ,,    *• 
admitted  the  material  allegations  of  the  bill,  but  submitted 
that  there  was  nothing  irregular  in  the  appointment  of 
Heathorn  to  be  ship^s  husband,  or  in  his  receiving  profits 
in  that  character. 

All  the  defendants,  except  Farmer,  admitted  the  plain- 
tiffs to  be  qualified  as  directors,  but  submitted  that  all  the 
other  shareholders,  or  such  of  them  as  had  executed  the 
indenture  of  the  1st  January,  1839,  ought  to  have  been 
made  parties  to  the  suit. 

The  defendant  Farmer,  by  his  answer,  set  forth  a  clause 
of  the  deed  of  settlement,  by  which  it  was  provided,  that 
all  matters  of  dispute  between  the  directors  and  other  per- 
sons, including  members  of  the  company,  should  be  sub- 
mitted to  arbitration,  and  the  award  of  the  arbitrators 
should  be  conclusive  and  binding  upon  the  persons  sub- 
mitting to  the  award,  ''  without  further  suit  or  trouble  (a)  .^^ 
And  the  defendant  stated  his  belief  that  the  matter  in 
question  had  been  frequently  proposed  to  be  submitted  to 
arbitration,  and  that,  therefore,  the  present  suit  was  un- 
necessary. 

After  the  bill  was  filed,  the  registries  of  the  several 
ships,  except  the  Pearl,  were  cancelled. 

The  cause  now  came  on  for  hearing. 

Both  parties  entered  into  evidence  at  considerable  length. 
The  transaction  as  to  the  Nourmahal  appeared  in  Hea- 
thom^s  ledger  thus : — Cost  price,  £\  340;  carpenters,  21. 9s, ; 
petty  cash,  5/.  8^.;  ditto,  4/.  98.  4d. ;  ditto,  1/.  11^.;  in- 
terest, 3/.  16«.  36?.;  commission,  £15;  profit  and  loss, 
127/.  6«.  56?.  Total,  £1500.  On  the  other  hand,  a  wit- 
ness on  the  part  of  Heathorn  deposed  to  having,  by  Hea- 


(a)  See  Lord  Eldon*s  observations  on  a  covenant  not  to  sue,  6  Ves. 
821.    And  see  2  Nic,  Hare,  &  Car.  354. 

VOL.  I.  Z  N.  C.  C. 
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1842.        thorn^s  orders,  superintended  repairs  done  to  the  Nonr- 

Bbnson       naahal,  before  the  purchase  of  that  ship  by  the  company, 

9'  to  the  amount  of  between  iElOO  and  £150.    No  entiy, 

however,  of  this  expenditure  appeared  in  Heathom's  books. 

Mr.  Simpkinson,  Mr.  Roupell,  and  Mr.  Piffott,  for  the 
plaintiffs,  submitted,  first,  that  the  defendants  were  bound 
to  have  the  Pearl  registered,  so  as  to  give  the  company  a 
legal  title  to  that  vessel,  or  else  to  restore  to  the  company 
the  purchase-money  for  that  vessel;  secondly,  that  the 
defendants  were  bound  to  account  for  and  refund  whit 
had  been  received  by  Heathom  in  the  affair  of  the  Nour- 
roahal ;  and,  thirdly,  that  they  were  liable,  in  like  man- 
ner, in  regard  to  the  sums  admitted  to  have  been  received 
by  him  for  commission,  &c.,  as  ship's  husband. 

Mr.  Wigram  and  Mr.  Letois,  for  the  defendant  Heathom. 
— ^The  plaintiffs  sue  on  behalf  of  themselves  and  all  other 
the  shareholders  of  this  company.  Can  they  do  so  while 
the  number  of  directors  is  not  complete?  [The  Ftce-CAim- 
cellor  referred  to  Atwood  v.  Small  (a),  and  Hichens  v.  Cmh 
greve  (&)].  It  is  submitted  that  they  shew  no  title  to  sue 
till  all  the  calls  are  paid :  fValbum  v.  Ingleby  {c).  As  to 
the  charges  against  the  defendant,  he  is  clearly  not  to 
blame  as  to  the  registration,  for  the  trustees  named  for 
that  purpose  refused  to  allow  the  registration  to  be  made 
in  their  names,  and  accordingly  his  name  was  used  for  the 
accommodation  of  the  company.  He  is  ready,  however, 
to  take  any  steps  for  the  legal  registration  of  the  vessel  as 
the  Court  may  think  fit.  Then  as  to  his  conduct  as  ship's 
husband,  he  has  acted  usefully  and  beneficially  to  die 
company.  It  is  the  constant  course  for  a  part  owner  to  be 
ship's  husband.     The  office  was  one  of  burden  rather  than 


(a)  6  CI.  &  Fin.  523.  (6)  4  Ruas.  562. 

(f)  1  Myl.  &R.  61. 
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of  benefit  to  hmij  and  he  has  been  desirous  to  abandon  it.        1842. 
tt  was  an  office  of  burden,  inasmuch  as  acting  for  a  com<       ^TTldr 

personally  liable  for  stores  supplied :  Thomson  v.  Daven- 
oori  (a).  With  respect  to  the  Nourmahal^  what  reasonable 
loubt  is  there  that  the  defendant  purchased  it  for  his  own 
benefit?  It  was  not  till  after  the  defendant's  purchase 
that  the  directors  gave  notice  to  him  that  they  wanted  a 
ressel.  The  relief  prayed  on  this  head  is  inconsistent  with 
the  case  made  by  the  bill.  The  prayer  should  have  been 
to  set  aside  the  whole  transaction :  Brookman  v.  Roths* 
Mid  {b) :  GUleii  v.  Pepper  come  (c). 

Mr.  Cooper  and  Mr.  Parry,  for  the  defendants  Yachel, 
Ndthorpe,  Brown^  and  Famcombe. — The  defendant  Farn- 
Dombe,  not  having  become  a  director  untU  atfer  the  regis- 
tration  of  the  vessels^  is  not  liable  for  any  breach  of  trust 
cm  that  account ;  and  assuming  that  his  co-defendants  are 
liable  in  respect  of  the  £160  commission^  he  at  least  is  not 
implicated  in  that  transaction,  though  it  must  be  conceded 
that  he  joined  in  the  drafts  given  for  Hcathom's  com- 
mission, &;c.,  as  ship's  husband. 

Bat  it  is  submitted  that  the  bill  should  be  dismissed 
against  all  these  defendants,  with  costs.  We  do  not  dis- 
pute that,  according  to  modern  decisions,  a  bill  may  be 
sustained  by  some  of  the  partners  against  others,  though 
praying  neither  a  general  account  nor  a  dissolution,  and 
confined  to  one  transaction.  But  it  is  a  different  thing  to 
my  that  you  may  make  parties  to  that  suit  persons  who 
have  not  themselves  committed  a  breach  of  trust,  but 
whose  only  fault  is,  that  by  neglect  or  error  they  have 
permitted  a  co-director,  or  one  of  the  managing  partners, 
to  possess  himself  of  part  of  the  partnership  property,  and 
to  acquire  over  that  property  the  sole  control.    To  permit 


(a)  9  B.  &  C.  78.  (J)  3  Sim.  153.  (c)  3  Beav.  78. 

z2 
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1842.        this  would  be  to  carry  the  doctrine  of  partnership  liability 
Bbkbon       ^^^^  farther  than  either  Lord  Eldon  or  Lord  Cottenham 
^    ^'  has  done.     The  same  observation  will  apply  to  any  soms 

which  the  defendants^  on  the  ground  of  nsage^  may  have 
erroneously  allowed  to  their  co-director.  Yet  here  the 
biU  seeks  to  charge  the  defendants  generally  for  the  mis- 
conduct of  one.  [The  Vtce-Chancellar. — Suppose^  for  the 
sake  of  argument^  the  legal  title  in  these  vessels  now  to  be 
vested  in  Heathom ;  and  suppose^  what  is  improbable  but 
possible^  that  Heathorn  should  become  bankrupt;  who 
would  be  liable  ?]  Not  these  defendants,  unless  the 
court  should  go  the  length  of  holding,  that,  in  an  ordi* 
nary  partnership  case  like  this,  you  are  at  liberty  to  apply 
the  doctrine  which  is  applied  as  between  trustee  and  cestui 
que  trust,  and  to  treat  these  defendants  not  merely  as  part- 
ners with  (he  plaintiffs,  but  as  trustees  for  them.  Such  a 
result  was  never  contemplated  by  the  parties,  for  the  de- 
fendants had  a  right  under  the  settlement,  though  they 
have  not  availed  themselves  of  it,  to  apply  for  letters- 
patent  under  the  stat.  1  Vict.  c.  73,  for  the  purpose  of 
limiting  their  responsibility.  Supposing,  however,  that 
these  defendants  are  liable  in  respect  of  the  commissioD, 
they  are  surely  not  accountable  for  the  discount  which 
Heathom,  if  he  has  received  it,  has  received  without  their 
knowledge. 

Lastly — ^There  was  no  breach  of  trust  in  permitting  the 
registration  to  be  made  in  Heathom's  sole  name.  No  re- 
gistration, consistently  with  law,  could  have  been  made  in 
the  names  of  trustees.  It  is  not  possible  to  register  vesseb 
for  a  Company  like  this,  because  no  foreigners  can  have 
any  interest,  direct  or  indirect,  in  vessels  which  are  regis- 
tered, and  enjoy  the  privileges  of  British  vessels :  stat.  3  b 
4  ma.  4,  c.  55,  sects.  18,  83. 

Mr.  Russell  and  Mr.  Adams,  for  the  defendant  Farmer. 
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The  Vice-Chancbllor. — Serious  diflSculties  have  been        1842. 
suggested  with  regard  to  these  vessels  by  Mr.  Cooper,  on       benson 
the  ground  that  the  clause  in  the  last  ship  registration     __    ^' 
act^  which  authorizes  the  particular  mode  of  registering 
vessels  belonging  to  joint-stock  companies  does  not  apply 
to  the  case  of  foreigners,  and  therefore  that  a  ship  owned 
wholly  or  in  part,  directly  or  indirectly,  by  ''  foreigners,'' 
is  not  within  the  influence  of  that  clause,  and  cannot  be 
r^stered  at  all.    If  that  view  of  the  law  is  accurate,  which 
perhaps  it  is,  there  certainly  were  great  di£Sculties  in  the 
way  of  registering  these  vessels.    Whether  they  ought  to 
have  been  registered  at  all — whether  any  act  ought  to 
have  been  done  with  a  view  of  acquiring  or  retaining  for 
them  the  privileges  of  British  built  ships,  may  be  a  ques« 
tion;  but  as  between  the  parties  to  this  record,  undoubt- 
edly the  Company  were  entitled  to  the  benefit  of  them  in 
the  most  effectual  manner,  and  no  man  can  consider  that 
the  most  effectual  mode  of  securing  the  interests  of  the 
Company  was  adopted^   Either  the  matter  should  have 
been  treated  at  once  and  openly  with  regard  to  the  public 
as  a  purchase  by  foreigners  or  in  which  foreigners  were 
interested,  or  if  the  enjoyment  of  British  privileges  in 
respect  of  these  ships  was  to  be  maintained  or  attempted, 
then,  as  between  the  Company  and  those  who  managed  its 
affairs,  the  Company  should  have  been  placed  in  as  secure 
a  position  as  could  be,  that  is,  a  certain  number  of  re- 
spectable persons  should  have  been  selected,  and  there 
should  have  been  some  collateral  writing  of  more  or  less 
avail, declaring  the  real  nature  of  the  transaction.  The  title, 
it  is  obvious,  would  then  have  been,  if  not  completely  se- 
cure, much  more  secure  than  by  a  registration  in  the  name 
of  a  single  person,  exposed  to  all  the  obvious  risks  noto- 
rious to  all  persons  having  any  experience  in  such  matters. 
Though,  therefore,  I  believe  that  there  was  an  absence  of 
all  ill  intention  on  the  subject,  no  man  can  doubt  that 
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1842.        there  was,  as  Mr.  Russell  has  expressed  it,  gross  impni- 

Bbnbon^      dence.    Considering  the  peculiar  nature  of  the  case,  the 

„    ^'  facts  that  have  occurred,  and  the  firequent  employment  of 

Hbatboen.  ,     ^  '^    " 

the  vessels  in  foreign  seas,  I  certainly  am  not  prepared  to 
say^  nor,  indeed,  are  there  materials  in  point  of  fact  before 
the  Court  to  enable  me  to  say  how  the  title  is  vested. 

But  Mr.  Heathom  has,  with  great  propriety,  under- 
taken by  his  counsel  to  do  all  acts,  if  any,  which  may  be 
necessary  on  his  part,  to  give  the  Company  a  complete 
title  to  these  vessels,  and  place  them  in  some  proper  man- 
ner under  the  power  and  control  of  the  directors,  which  ai 
between  at  least  the  parties  to  this  record  they  certainly 
ought  to  be.  The  Court  must  have  further  information  on 
this  subject.  I  do  not  at  this  moment  know  whether 
damage  may  not  have  been  sustained  by  the  Company  in 
consequence  of  the  state  of  the  English  registration.  I 
cannot  at  this  moment  be  sure  that  damage  may  not  here- 
after be  sustained  by  the  Company  in  consequence  of 
this  position  of  the  title.  It  may  become  an  important 
question  whether  the  directors,  or  any  of  them,  may 
or  may  not  be  liable  to  make  good  any  damage  thus 
occasioned.  I  cannot,  at  present,  therefore,  part  with  this 
portion  of  the  case.  There  must  be  enquiries  directed 
upon  it,  and  as  all  parties  in  this  respect  intended  nothing 
probably  but  what  was  right,  and  as  the  conduct  of  the 
trustees,  or  some  of  them,  has  created  the  difficulty,  I 
shall  reserve  the  costs  of  this  part  of  the  suit.  [His 
Honour  then  directed  enquiries  for  the  purpose  of  ascer- 
taining in  whom,  for  whose  use,  and  in  what  manner  the 
title  to  the  vessels  was  vested  at  the  time  of  the  decree, 
and  whether  as  to  title  they  were  within  the  control  of 
the  Company,  and  whether  any  thing  and  what  onght  to 
be  done  to  vest  that  control  in  them ;  and  when  first  the 
defendants  had  notice  of  the  registration  in  HeatlKHii's 
sole  name;  and  whether  the  Company  had  sustained  any 
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Jind  what  damage  from  such  registration :  with  liberty  to 
state  special  circumstances,  and  with  a  reservation  of  all 
the  costs  as  to  this  part  of  the  suit.]  f . 

The  next  question  is  with  regard  to  the  ship  Nourma- 
hal,  and  it  is  perhaps  to  be  regretted  that  this  part  of  the 
case  has  been  brought  before  a  court  of  justice,  and  not 
arranged  out  of  Court.     The  parties  however  had  a  right 
to  bring  the  matter  here  on  either  side.     It  appears  that 
this  vessel  was  bought  for  a  sum  of  £1340,  by  Mr. 
Heathom,  and  was  transferred  into  his  name,  and  he  be- 
came the  registered  owner.     It  appears  that  subsequently 
a  vessel  of  her  description  being  required  by  the  directors, 
Mr.  Heathorn,  who  had  been  before  employed  by  the 
directors  for  the  purpose  of  purchasing  ships,  was  asked 
to  look  out  for  such  a  vessel.   He  reported  to  the  directors 
that  he  had  agreed  to  buy  the  ship  Nourmahal  for  a  sum 
of  iE1500.     This  report  is  adopted.    A  cheque  of  £400  by 
way  of  deposit  is  given  him,  contemporaneously  with  the 
report  and  its  adoption ;  and  within  a  week,  or  less  than  a 
week  afterwards,  the  remaining  £1100  of  the  £1500  is 
paid ;   another  singular  circumstance  of  the  case  being, 
ttiat  notoriously,  in  the  City  of  London,  before  this  day, 
(and  some  at  least  of  the  directors  were  men  of  business, 
thoagh  it  is  very  possible  that  Colonel  Yachell  and  Colonel 
Nelthorpe  never  came  into  the  City,  except  to  attend  the 
board),  this  vessel  had  been  publicly  advertised  in  the 
usual  place  for  such  advertisements  as  the  vessel  of  Mr. 
Heathorn  himself.    This  fact  also  appears,  that,  as  on  a 
purchase  for  the  sum  of  £1500  from  a  stranger,  (at  least  I 
must  suppose  so),  Mr.  Heathorn  is  actually  paid  £15,  as  a 
eommission  of  £1  per  cent,  on  the  £1500;  he  is  also 
allowed  the  two  guineas  earnest,  which,  according  to  the 
usual  course  of  trade,  is  paid  to  the  broker  on  such  occa* 
akms;  and  what  perhaps  is  still  more  extraordinary,  he 
claims  and  is  allowed  the  costs  of  the  bill  of  sale ;  the  only 
bill  of  sale  which  took  place  being  the  bill  of  sale  from  the 
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1842.        former  owner,  which  vested  the  property  ia  himself  previ* 
BxNsoN      ously  to  the  proposal  to  him  that  he  should  buy  a  vessel  of 

^     »•  this  description. 

Hbatboen. 

Under  these  circumstances,  is  it  possible  for  me,  what- 
ever may  have  been  the  secret  intentions  of  Mr.  Heathom's 
mind  when  he  bought  this  vessel — ^is  it  possible  for  a  Judge 
in  a  Court  of  equity  to  hear  him  say  that  he  bought  it 
otherwise  than  as  agent?  I  find  it  utterly  impossible  to 
do  so ;  his  own  mode  of  proceeding  has,  in  my  opinion, 
indelibly  and  inextricably  fixed  him  with  the  character  of 
agent  firom  the  beginning  of  that  transaction.  The  declar* 
ation,  therefore,  in  that  respect,  must  be  that  the  defen- 
dant  Heathom  ought  to  be  considered  as  having  pur- 
chased the  ship  Nourmahal  for  £1840,  as  the  agent  and 
on  the  behalf  of  the  directors.  Enquire  what  sum  or  sums 
in  respect  of  the  ship  on  that  footing,  as  well  for  the  pur- 
chase as  in  respect  of  expenses  properly  incurred,  and 
proper  repairs,  if  any,  properly  done,  was  or  were  due  to 
the  defendant  Heathom  on  the  21st  of  September,  1838. 
And  if  the  amount  shall  appear  to  have  been  less  than  the 
total  money  received  by  him  firom  the  directors  in  respect 
of  the  transaction,  declare  him  liable  for  the  difierence, 
with  interest  on  such  difference,  at  the  rate  of  iE5  per  cent 
per  annum  from  the  time  when  he  received  the  same.  And 
declare  the  defendant  Heathorn  liable  to  so  much  of  the 
costs  of  the  suit  as  relates  to  the  ship  Nourmahal,  without 
prejudice  to  the  question  whether  the  other  defendants,  or 
any,  and  which  of  them,  ought  to  be  made  also  liable  to 
those  costs. 

The  next  point  relates  to  the  commissions  and  the  dis- 
counts. It  may  be  right,  and  probably  is  fidr,  to  assume, 
for  the  purpose  of  the  argument,  that  all  these  charges  and 
allowances  to  Mr.  Heathom  were  such  as  would  have  been 
according  to  usage,  and  proper  ij^  the  case  of  a  stranger. 
His  position,  however,  was  very  different.  He  was  one  of 
six  directors  of  this  Company,  to  whom  exclusively  the 
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entire  management  of  its  affairs  was  entrusted.    I  say        1842. 
exclusively^  because^  as  is  obviously  necessary  in  companies       bknson    ' 
of  this  description^  the  shareholders  in  general  were  pro-  ^' 

hibited  firom  interfering.  These  six  directors^  being  so 
entrusted^  receive  among  them,  from  the  funds  of  the 
Company,  as  a  remuneration  for  their  trouble  in  being 
the  exclusively  acting  partners  in  this  concern,  a  sum  of 
no  less  than  £650  per  annum,  capable,  as  I  read  the  deed, 
of  increase,  but  not  liable  to  diminution;  this  sum  they 
are  to  divide  between  themselves  as  they  think  fit. 

Now,  it  is  obvious  that  persons  so  circumstanced  were 
under  an  obligation  to  the  shareholders  at  large  to  use 
their  best  exertions  in  all  matters  which  related  to  the 
affairs  of  the  Company  for  the  welfare  of  the  concern 
thus  entrusted,  not  gratuitously,  to  their  charge. 

I  apprehend  that,  without  any  special  provision  for  the 
purpose,  it  was  by  law  an  implied  and  inherent  term  in 
the  engagement,  that  they  should  not  make  any  other 
profit  to  themselves  of  that  trust  or  employment,  and 
should  not  acquire  to  themselves,  while  they  remained 
directors,  an  interest  adverse  to  their  duty. 

The  main  or  only  business  of  this  Company  consisted  in 
acquiring,  managing,  and  working  steam-vessek.  It  may 
have  been  that  a  ship's  husband  was  necessary.  It  is  the 
defendants'  case,  or  the  case  at  least  of  Mr.  Heathom, 
that  a  ship's  husband  was  necessary.  This  is  denied  on 
the  part  of  the  plaintiffs,  who  say  that  the  directors  might 
very  well  have  performed  such  duty  as  the  management  of 
the  vessels  required  without  the  interposition  of  a  ship's 
husband.  On  that  I  give  no  opinion;  but  if  a  ship's 
husband  was  necessary,  it  is  obvious  he  would  become  the 
responsible  servant  of  the  directors,  in  an  onerous  office — 
that  he  would  become  an  accounting  party  to  them,  and 
that  his  conduct,  as  well  as  his  accounts,  however  respect- 
able he  might  be,  would  require  a  constant  and  vigilant 
superintendence  and  control.     That  constant  and  vigil- 
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1842.  ant  superintendence  and  control  one  and  all  of  the 
Bbnson  directors  had^  for  yalue^  contracted  to  give ;  and  what  is 
.    «•  done  ?     One  of  these  very  directors  becomes  himitfilf  the 

USATHOXN. 

person  whose  conduct  and  accounts  it  is  his  duty  to  super- 
intend, to  check,  and  to  watch :  at  once,  therefore,  to  put 
the  case  at  the  very  lowest,  and  in  a  manner  most  favour- 
able to  Mr.  Heathom,  paralyzing  him  as  a  director  in  this 
respect,  and  leaving  the  Company,  as  fieur  as  these  im- 
portant matters  were  concerned,  under  the  protection  of 
but  five,  while  they  believed  themselves  to  be  under  the 
protection  of  six.  But  it  does  not  rest  there.  The  five 
remaining  directors  were  placed  in  the  difficult  and  in- 
vidious position  of  having  to  check  and  control  the  ac- 
counts of  one  of  their  own  body,  with  whom  they  were 
associated  on  equal  terms,  in  the  management  of  every 
other  part  of  the  affairs  of  the  concern.  It  has  been, 
nevertheless,  with  an  appearance  of  seriousness,  treated  as 
an  arguable  question,  whether  I  can  allow  this  gentleman 
to  receive  profits,  however  reasonable  in  amount,  if  they 
had  been  claimed  by  another  person,  which  he  has  made 
by  this  employment,  in  which  he  ought  never  to  have 
embarked. 

If  the  Court  were  to  do  so,  if  the  Court  were  to  allow 
to  a  person  so  circumstanced  that  which  might  fairly 
be  allowed  to  a  stranger,  it  would  obviously  afford  the 
strongest  encouragement  to  a  departure  from  what  is  the 
right  and  regular  course  in  every  similar  establishment 
A  party  would  take  a  situation  of  this  nature  with  the  cer- 
tainty of  having  a  fair  remuneration,  and  with  the  pro- 
bable advantage  of  retaining  what  was  unfair.  It  is  mainly 
this  danger,  the  danger  of  the  commission  of  fraud  in  a 
manner  and  under  circumstances  which,  in  the  grest 
majority  of  instances,  must  preclude  detection,  that  in 
the  case  of  trustees  and  all  parties  whose  character  and 
responsibihties  are  similar,  (for  there  is  no  magic  in  the 
word),  induces  the  Court  (not  only  for  the  sake  oi  justiGe 
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in  die  indiyidual  case^  but  for  the  protection  of  the  public         1842. 
generally,  and  with  a  view  to  assert  and  vindicate  the       ^  ^    " 
obligation  of  plain  and  direct  dealing  between  man  and  v. 

man  in  all  cases,  but  especially  in  those  where  one  man 
is  trusted  by  another)  to  adhere  strictly  to  the  rule, 
that  no  profit  of  any  description  shall  be  made  by  a  per- 
son so  circumstanced — saying,  to  the  person  complain- 
ing that  he  has  thus  employed  his  time  and  skill  without 
remuneration,  that  he  has  elected  so  to  treat  the  matter; 
that  he  has  had  his  reward,  for  he  has  had  the  possibility, 
nay,  the  probability  of  retaining  to  himself  that  which  he 
never  ought  to  have  retained;  that  he  has  been  willing  to 
run  the  risk,  and  cannot  complain  if  he  happens  to  lose  the 
stake.  It  is  on  this  principle  that  Lord  Eldon  proceeded 
in  the  cases  so  familiar  to  us  all  of  purchases  by  trustees. 
It  is  only  an  instance  of  the  application  of  the  rule,  not 
the  rule  itself.  In  those  cases  Lord  Eldon  said — (I  allude 
particularly  to  Ex  parte  Lacey  (a),  which  occurred  soon 
after  Lord  Eldon  first  received  the  great  seal) — '^  The  rule 
is  founded  on  this,  that,  though  you  may  see  in  a  particu- 
lar case  that  he  has  not  made  advantage,  it  is  utterly  im- 
possible to  examine  upon  satisfactory  evidence  in  the 
power  of  the  Court,  by  which  I  mean,  in  the  power  of  the 
parties  in  ninety-nine  cases  out  of  a  hundred,  whether  he 
has  made  advantage  or  not.'^  If,  in  the  present  case,  Mr. 
Heathom  had  openly  and  directly  brought  forward  the 
matter  before  the  body  of  shareholders  generally,  I  consi- 
der it  possible,  if  not  probable,  that  he  would  have  been 
allowed  to  receive,  and  would  now  have  been  entitled  to 
retain,  all  the  sums  in  question  paid  for  commission.  He 
has  not  elected  to  take  that  open  and  straightforward 
coarse;  he  has  chosen  that  the  matter  should  be  undis* 
closed,  and  he  must  abide  the  inevitable  result. 

I  declare,  therefore,  that  the  defendant  Heathom  was 

(o)  6  Vea.  627. 
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1842.        not  entitled  to  the  commission  which  was  allowed  to  him 

^^^^      by  the  board  of  directors  as  ship^s  husband  or  otherwise. 

V'  Take  an  account  of  what  he  has  received  in  respect  of  it 

Hbathorn,  '^ 

and  calculate  interest  thereon  at  £^  per  cent,  per  annnm. 
Declare  that  the  defendant  Heathom  is  liable  to  so  much 
of  the  costs  of  the  suit  as  relates  to  the  commission,  with- 
out prejudice  to  the  question  whether  the  other  defendants^ 
or  any  and  which  of  them,  are  or  are  not  liable.  Enquire 
whether  such  commission,  or  any  and  what  part  or  parts 
thereof  was  or  were  allowed  or  paid  to  the  defendant 
Heathom  with  the  consent  or  privity  of  the  other  defend* 
ants,  or  any,  or  either,  and  which  of  them. 

What  I  have  said  with  respect  to  the  commission  of 
course  applies  in  principle  to  the  discounts.  I  am  not 
sure  that  it  does  not  apply  in  a  stronger  manner.  I  can- 
not conceive  any  course  of  dealing  more  unsustainable  than 
Mr.  Heathom,  in  his  situation,  obtaining  the  benefit  of 
discounts  from  the  tradesmen,  and  charging  the  directors 
(of  whom  he  was  one)  the  full  amount,  representing  a  sum 
as  paid  which  was  never  in  fact  paid.  It  is  impossible  to 
maintain  such  a  transaction. 

I  cannot,  however,  see  my  way  now  to  do  complete  jus* 
tice  in  that  respect,  because,  in  addition  to  knowing  exactly 
what  discounts  were  allowed  and  not  accounted  for,  I  must 
know  what  was  the  state  of  his  funds  as  between  him  and 
the  directors  at  the  time ;  and  I  must  know  what  was  the 
state  of  the  funds  of  the  Company,  with  a  view  to  the 
facilities  which  those  funds,  if  properly  employed^  might 
have  afforded  towards  paying  tradesmen  ready  money. 
Therefore,  let  the  Master  enquire  what  discounts  or  allow- 
ances have  been  from  time  to  time  received  by  or  made  to 
the  defendant  Heathom  in  the  character  of  ship's  husband 
or  agent,  whether  in  respect  of  goods  or  otherwise,  for  the 
ships  respectively,  or  any  of  them,  of  which  the  Ck>mpany 
has  not  had  the  full  benefit ;  and  let  him  state  the  dates 
and  amounts  of  the  same ;  and  state,  at  the  request  of 
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either  party,  any  circumstances  specially  with  regard  to         1842. 
the  state  of  the  funds  or  cash  account  between  Mr.  Hea-       Benson 
thorn  and  the  directors,  and  the  cash  balances  for  the  time 
being  of  the  Company,  at  the  respective  times  of  such  dis- 
counts or  allowances,  or  any  of  them.     Reserve  the  ques- 
tion of  costs  as  far  as  relates  to  the  discounts. 


V. 

Hbathorn. 


B 


DOWELL  V.  Dew.  March  7M, 

8th. 

Y  indentures  of  settlement,  dated  the  23rd  and  24th  Feme  covert 
July,  1819,   and   made  previously  to    the    marriage  of  under  her  mar- 
Thomas  Tyringham  Bernard  and  Sophia  Charlotte,  his  J^^^^^^' 
wife,  certain  freehold  estates,  including  the  ClifiTord  Court  the  settled  landa 

for  her  sepa- 

Farm,  all  of  which  were  the  property  of  Mrs.  Bernard,  rate  uae  for  life, 
were  conveyed  to  the  use  of  tmstees,  for  the  separate  use  ^leaamgfor 
of  Mrs.  Bernard  for  her  life,  with  remainder  to  trustees  for  ""^  ^JJ^  ^ 

'  exoeedingtwen- 

a  term  of  150  years,  with  remainder  to  the  use  of  Mr.  ty-one  years  in 
Bernard  for  his  life,  with  remainder  to  trustees  to  pre-  ^ed  part  of 

the  lands  for 
fourteen  years 
to  D.,  and  about  a  year  and  a  half  before  the  expiration  of  that  lease,  ri^ed  and  delivered  to  D. 
a  written  undertaking,  by  which  she  engaged,  upon  the  expiration  of  the  existing  lease,  to  grant 
to  D.  a  new  lease,  upon  the  same  terms  and  for  the  same  period  as  before.  The  lease  expired, 
and  D.  continued  in  possession  without  taking  a  new  lease,  but  doing  acts  on  the  premises 
which  were  solely  referable  to  the  written  undertaking.  Afterwards  feme  covert  died : — Held, 
Ikntf  that  the  giving  the  written  undertaking  was,  under  the  drcumstanoes,  a  valid  execution  of 
the  power ;  and,  secondly,  that  the  transaction  between  the  parties  amounted  to  an  agreement, 
which  was  in  part  performed  by  the  continuance  of  the  possession  of  the  tenant  after  the  expira« 
tion  of  the  lease,  and  was  therefore  capable  of  being  enforced  in  a  Court  of  equity. 

In  order  to  establish  the  validity  of  an  agreement  in  a  Court  of  equity,  it  is  not  necessary  to 
shew  that  it  was  binding  on  both  parties  at  the  time  of  its  being  signed ;  it  is  sufficient  if  an 
agreement  signed  by  one  party  be  afterwards  accepted  and  acted  on  by  the  other. 

Although  a  lessor  has  power  to  lease  in  possession  only,  and  not  in  reversion,  yet  an  agree- 
ment entered  into  between  lessor  and  lessee,  a  short  period  before  the  expiration  of  an  existing 
lease,  for  a  renewal  of  the  lease  upon  the  same  terms  as  before,  is  reasonable,  and  may  be  en- 
forced in  equity,  as  between  the  agreeing  parties ;  provided  the  effect  of  the  agreement  is,  that 
the  rent  and  covenants  in  the  renewed  lease  are  conrormable  with  the  terms  of  the  power. 

The  assignee  of  a  contract  to  grant  a  lease  (there  being  no  covenant  not  to  assign,  or  the 
breach  of  such  covenant  being  waived),  may  sustain  a  bill  in  equity  against  the  lessor  for  spe- 
dfie  performance  of  the  contract,  provided  he  guarantee  to  the  lessor  the  responsibility  of  the 
assignor. 

Action  directed  to  be  brought  with  a  view  of  ascertaining  whether  a  rent  agreed  to  be  paid  at 
m  future  period  was,  conformably  vrith  the  terms  of  a  settlement,  the  best  rent  that  could  be 
gotten  for  the  property,  and  whether  certain  circumstances  amounted  to  a  waiver  of  the  breach 
of  a  oorenant  not  to  assign. 
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1842.        serve,  &;c.,  with  remainder  to  trustees  for  the  term  of  700 

^~^'     '      years,  with  remainder  to  the  first  son  of  the  marriage  in 

V.  tail  male,  with  divers  remainders  over.    The  trusts  of  the 

Dew 

terms  were  for  raising  maintenance  and  portioiis  fiir 
younger  children.  The  settlement  oontatned  a  proviso 
that  it  should  be  lawful  for  the  said  Sophia  Charlotte, 
during  her  life,  and  after  her  decease  for  the  said  Thomas 
Tyringham  Bernard  during  his  life,  and  after  the  decease 
of  the  survivor  of  them,  for  the  person  or  persons  who 
under  or  by  virtue  of  the  limitations  thereinbefore  con- 
tained should  for  the  time  being  be  entitled  to  the  first 
estate  of  freehold  or  inheritance  in  the  said  hereditament^ 
in  case  such  persons  should  be  of  full  age,  but  if  not,  then 
for  the  guardian  or  guardians  of  such  persons,  to  demise 
or  lease  all  or  any  part  or  parts  of  the  hereditaments  ex- 
pressed  to  be  thereby  granted  and  released,  with  the 
appurtenances,  for  any  term  of  years  not  exceeding  21 
years  in  possession,  but  not  reversion,  remainder,  or  ex- 
pectancy, or  by  way  of  future  interest,  and  so  that  upon 
every  such  lease  there  should  be  reserved  and  made  pay- 
able the  best  and  most  improved  yearly  rent  that  could  be 
reasonably  had  for  the  same,  without  taking  any  sum  of 
money  or  other  thing  by  way  of  fine,  premium,  or  foregift 
for  the  making  thereof,  and  so  that  in  every  such  lease 
there  should  be  contained  a  condition  of  re-entry  on  the 
non-payment  of  the  rent  to  be  thereby  reserved  by  the 
space  of  21  days  next  after  the  same  should  become  dne 
and  payable,  and  so  that  the  lessee  to  whom  such  lease 
should  be  made  should  seal  and  deliver  a  counterpart 
of  such  lease,  and  so  that  no  lessee  should  be  authorized 
to  commit  waste  or  exempted  from  punishment  for  com- 
mitting waste. 

The  marriage  took  effect,  and  there  were  children  of  the 
marriage ;  David  William  Bernard  being  the  eldest  son. 

By  an  indenture  dated  the  8th  February,  1823,  and 
made  between  Sophia  Charlotte  Bernard  of  the  first  part, 
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Thomas  Tyringham  Bernard  of  the  second  part^  and  Wil-  1842. 
liam  Dowell  of  the  third  part^  it  was  witnessed^  that^  in 
consideration  of  the  rents  thereinafter  reserved,  and  the 
covenants  thereinafter  contained  on  the  part  of  the  lessee^ 
Sophia  Charlotte  Bernard^  by  virtue  and  in  exercise  of  the 
power  given  to  her  for  that  purpose  by  the  indenture  of 
the  24th  July^  1819^  and  of  all  other  powei-s^  &c.^  and  with 
the  privity  and  approbation  of  Thomas  Tyringham  Ber- 
nard^ did  demise^  lease^  and  let^  and  the  said  Thomas  Ty- 
ringham Bernard  did  let  and  confirm  to  the  said  William 
DoweU^  his  executors^  and  administrators^  all  that  &c.^ 
[describing  the  Clifford  Court  Farm]^  to  hold  the  same^ 
with  the  appurtenances,  unto  the  said  William  Dowell,  his 
executors  and  administrators  for  the  term  of  fourteen  years, 
to  be  computed  from  the  2nd  February  then  instant,  at  the 
yearly  rent  of  j£525,  deducting  land-tax  and  a  chief-rent 
of  £15  per  annum ;  provided  always,  that  if  the  rent  should 
be  unpaid  for  the  space  of  21  days,  or  if  the  said  William 
Dowell,  his  executors,  administrators,  or  assigns,  should  at 
any  time  or  times  during  the  continuance  of  the  said  de- 
mise, assign,  transfer,  set  over,  underlet,  or  otherwise  part 
with  the  said  indenture,  or  the  premises  thereby  demised, 
or  any  part  thereof,  except  certain  cottages  with  their 
appurtenances,  to  any  person  or  persons  whomsoever, 
without  the  special  license  and  consent  of  the  person  or 
persons  for  the  time  being  entitled  to  the  next  and  im- 
mediate reversion  or  remainder  in  the  demised  premises 
first  had  and  obtained  in  writing  under  hand  and  seal,  or 
if  the  said  William  Dowell,  his  executors,  or  administra- 
tors, occupiers  of  the  said  demised  premises,  or  any  part 
thereof,  except  the  said  cottages,  should  at  any  time,  during 
the  continuance  of  the  said  demise,  commit  any  act  or  acts 
of  bankruptcy  wherein  a  valid  commission  or  commissions 
of  bankrupt  should  be  sued  and  prosecuted,  or  if  the  then 
present  lease  or  the  tenant's  term  and  interest  in  the  said 
demised  premises  or  any  part  thereof  should  be  taken  or 
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1842.  seized  under  or  by  virtue  of  any  executioii,  or  warranty  or 
process  in  the  nature  thereof^  or  should  otherwise  become 
legally  assignable  or  salable^  without  such  consent  as 
aforesaid^  or  if  the  said  William  DoweU,  his  executors, 
administrators^  or  assigns^  should  not  in  all  things  well  and 
truly  observe^  perform^  fulfil^  and  keep  aU  and  ereiy  the 
covenants^  conditions^  stipulations,  and  agreements,  therem 
expressed  and  contained  on  the  lessee's  part  to  be  obseryed, 
performed,  fulfilled,  and  kept,  then  or  in  any  or  either  ct 
the  said  cases,  and  at  any  time  thereafter  it  should  be 
lawful  for  the  person  or  persons  for  the  time  being  entitled 
to  such  next  and  immediate  reversion  and  remainder  as 
aforesaid,  into  and  upon  the  said  demised  premises  or  any 
part  thereof,  in  the  name  of  the  whole,  wholly  to  re-enter, 
&c.  in  forfeiture  of  the  lease*  The  lease  then  contained 
covenants  by  the  lessee  for  payment  of  met  and  taxes,  fiur 
the  cultivation  of  the  lands  according  to  the  custom  of 
the  country,  and  for  keeping  the  premises  in  repair. 

William  Dowell  executed  a  counterpart  of  this  lease,  and 
entered  into  the  occupation  of  the  premises.  He  died  on 
the  15  th  March,  1832,  having  made  his  will,  dated  the 
25th  July,  1825,  whereby  he  bequeathed  all  his  farms  and 
effects  to  his  son  John  Dowell,  whom  he  appointed  sole 
executor  of  his  wilL  John  Dowell  proved  the  will,  and 
entered  into  possession  and  occupation  of  the  premises. 

In  1832  Mr.  Bernard  who  was  a  partner  in  the  house  c( 
Duckett,  Morland  &  Co.,  became  bankrupt  with  his  co- 
partners. 

In  1835  John  Dowell,  in  contemplation  of  his  lease  ex- 
piring, and  with  the  intention,  as  stated  by  Mr.Bemard,  who 
was  examined  as  a  witness  for  the  plaintiff,  of  laying  down 
part  of  the  farm  in  grass,  applied  to  Mr.  and  Mrs.  Bernard 
for  a  renewal  of  the  lease ;  upon  which  he  received  the  fol- 
lowing undertaking  in  writing,  signed  by  Mr.  and  Mrs.  Ber- 
nard, and  dated  the  27th  July,  1835,  ''Mr.  John  Dowell, 
as  you  have  expressed  a  wish  to  continue  in  the  occupa- 
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tion  of  our  farm  at  CliiBFbrd  Courts  we  will  undertake  to         1842. 
grant  you  a  lease  on  the  same  terms  as  the  lastj  for  a 
period  of  14  years^  when  the  present  lease  expires ;  and  we 
hope  you  may  live  long  enough  to  renew  it  at  a  future 
period.*' 

No  new  lease  was  executed  in  pursuance  of  this  memo- 
randum^ but  John  Dowell  continued  in  occupation  of  the 
premises  beyond  the  expiration  of  the  original  lease^  which 
took  place  on  the  2nd  February^  1837^  and  the  death  of 
Mrs.  Bernard,  which  took  place  on  the  15th  May^  1837^ 
until  he  relinquished  such  occupation  in  favour  of  his 
brother^  the  plaintiflP^  in  July^  1837. 

In  July^  1838^  the  assignees  under  Mr.  Bernard's  bank- 
ruptcy caused  the  life-interest  of  the  bankrupt  in  the 
estates  comprised  in  the  settlement  of  July^  1819^  to  be 
put  up  to  auction^  when  the  defendant  Dew  was  declared 
the  purchaser.  This  purchase  was  completed  by  convey- 
ance in  May^  1839.  In  the  particulars  and  conditions  of 
sale  which  were  circulated  on  the  occasion  of  the  auction^ 
the  farm  occupied  by  the  plaintiff  was  described  as  being 
in  his  occupation  under  an  agreement  for  a  lease  of  14 
years  from  the  2nd  February^  1837^  at  a  rent  of  JE525  per 
annum,  from  which  land-tax  was  to  be  deducted,  and  sub- 
ject^ amongst  other  annual  outgoings,  to  a  chief  rent  of 
£15. 

In  June,  1839,  the  defendant  Dew  served  the  plaintiff 
with  notice  to  quit  the  farm.  This  the  latter  refused  to 
do^  on  the  ground  of  having  a  good  equitable  title  to 
the  premises  under  the  memorandum  of  the  27th  July, 
1835^  which  had  been  given  to  his  brother.  He  however, 
in  order  to  strengthen  his  title^  took  a  release  from  his 
brother^  dated  the  29th  August,  1839,  of  all  his  brother's 
interest  in  the  farm  under  or  by  virtue  of  that  memoran- 
dum. And  he  ultimately  filed  the  present  bill,  to  which 
David  William  Bernard  was  made  a  party  defendant, 
praying  a  declaration  that  the  plaintiff  was  entitled  to 

VOL.  I.  A  A  N.  c.  c. 
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1842.  occupy  the  premises  for  the  term  of  14  years  from  the  2nd 
February^  1837^  upon  the  terms  contained  in  the  kasCi 
for  the  specific  performance  of  the  agreement  of  July, 
1835^  and  for  a  perpetual  injunction  to  restrain  proceed- 
ings at  law  to  recover  the  premises  from  the  plaintiff. 

Tbt  defendant  Dew^  by  his  answer^  insisted  principally 
on  the  following  points : — ^First^  that  the  undertaking  of 
the  27th  July,  1835^  did  not  amount  to  a  contract,  as  the 
same  was  merely  voluntary ;  but  that,  even  if  it  had  been 
made  for  valuable  consideration,  it  would  have  been  in- 
operative, except  as  to  the  separate  estate  of  Mrs.  Bernard 
during  the  joint  lives  of  herself  and  her  husband ;  she 
being  a  married  woman,  and  her  husband  having  become 
bankrupt.  Secondly,  that  the  transfer  of  John  Dowell's 
interest,  and  the  delivery  of  the  possession  of  the  premises 
by  him  to  the  plaintiff,  was  made  without  the  consent  m 
writing,  or  otherwise,  of  the  assignees  of  Bernard,  and 
without  any  subsequent  confirmation  on  their  part ;  and 
that  if  such  assignees  had  been  under  any  obligation  to 
grant  a  lease  to  John  Dowell  upon  the  terms  mentioned  in 
the  undertaking  of  July,  1835,  which  the  defendant  sub- 
mitted was  not  the  case,  such  transfer  and  delivery  were 
a  direct  violation  of  one  of  the  covenants  to  be  contained 
in  such  lease.  Thirdly,  that  the  rent  of  £525  was  not  the 
best  and  most  improved  yearly  rent  which  could  at  the 
expiration  of  the  lease  of  February  1823,  be  had  or 
gotten  for  the  premises.  Fourthly,  that  the  plaintiff  had 
not,  since  he  had  been  in  possession  of  the  premises,  duly 
kept  the  covenants  of  the  lease  of  February  1828,  more 
particularly  the  covenants  for  repairs  and  good  husbandry, 
according  to  the  custom  of  the  country.  Lastly,  (in  de- 
nial of  allegations  in  the  bill),  that  no  sums  of  money  had 
been  expended  by  John  Dowell  on  the  farm  since  1836, 
which  would  not  have  been  expended  by  a  tenant  occupy- 
ing merely  from  year  to  year. 

The  cause  now  came  on  for  hearing. 
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The  general  purport  of  the  evidence  on  both  sides  is  fiilly  1842. 
stated  in  the  judgment.  In  support  of  the  plaintiff's  case 
as  to  the  alleged  assignment  by  John  Dowell  to  the  plain- 
tiiF^  and  the  adoption  of  that  assignment  by  the  assignees^ 
the  most  material  witness  was  a  Mr.  Rose.  He  was  ap- 
pointed manager  of  the  property  by  the  assignees  on  the 
28th  October^  1887;  and  in  consequence  of  a  letter  which 
he  received  from  the  sister  of  the  plaintiff^  dated  the  22nd 
of  that  months  in  which  she  mentioned  the  particulars  of 
the  transfer  and  assignment^  the  deponent  on  the  9th  Octo- 
ber visited  the  farm^  and  saw  the  plaintiff:  and,  according 
to  hisown  evidence^  on  finding  the  cultivation  and  repairs 
generally  satisfactory,  he  assented  to  the  substitution  of 
the  plaintiff  for  John  Dowell  as  tenant  of  the  farm. 

Several  of  the  plaintiff's  witnesses  stated  that  John 
Dowell,  on  the  understanding  that  he  was  to  have  a  new 
lease,  cultivated  the  farm  in  a  different  manner  and  with 
greater  expenditure  than  he  would  have  done  had  he  been 
compeDed  to  quit  at  the  end  of  the  term.  And  they  stated 
the  particulars  in  which  this  difference  consisted. 

The  defendant  Dew  admitted,  that,  considering  the  plain- 
tiff as  a  tenant  from  year  to  year,  he  had  received  rent 
from  him  to  the  2nd  February,  1839. 

Mr.  Bussell  and  Mr.  Parry,  for  the  plaintiff. — ^The 
first  lease  expired  on  the  2nd  February,  1837.  No 
question  arises  upon  that  lease,  but  the  covenants  con- 
tained in  it  tiiew  that  it  was  a  beneficial  lease,  and  that  it 
tied  up  die  hands  of  the  tenant  for  life.  Mrs.  Bernard 
died  on  15th  May,  1837,  about  three  or  four  months  after 
die  time  when  the  first  lease  would  have  expired.  Mr. 
Bernard  became  a  bankrupt  in  1832.  The  sale  took  place 
in  July,  1888.  The  particulars  of  sale  describe  the  pro- 
perty as  being  in  the  possession  of  Dowell,  under  an  agree- 
ment for  a  lease  from  the  2nd  February,  1837.  The  de- 
fendant Dew  was  declared  the  purchaser  for  £4800,  and 
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1842.        signed  an  agreement^  indorsed  on  one  of  the  conditions  of 
sale^  and  dated  the  25th  Jvly,  ISSS,  the  day  of  the  sak. 

.  An  abstract  of  the  title  was  delivered^  containing  the 
agreement.    The  conveyance  to  Dew  was  dated  the  10th 

.  May^  1839^  and  recites  the  conditions  of  sale^  and  the  con- 

•  veyance  is  expressed  to  be  subject  to  the  exiatiiig  leases 
and  agreements  for  leases.  On  the  20th  June,  1839,  the 
notice  to  quit  was  given;  and,  on  the  1st  August,  1839, 
the  plaintiff  gave  notice  of  his  intention  to  apply  to  this 

.  Court.  There  is  no  suflScient  evidence  of  any  breach  of 
covenant  by  reason  of  non-cultivation  or  otherwise. 

In  Harnett  v.  YeUding  (a)  there  was  an  agreement  to 
grant  a  lease  on  the  1st  of  November.  If  the  grantor  had 
died  before  that  time,  the  agreement  would  have  been 
void ;  but,  having  survived  the  1st  of  November,  specific 
performance  was  decreed.    In  the  present  case  there  was 

.  a  good  equitable  execution  of  the  power.  And  the  subse- 
quent dealings  of  the  parties  prevent  them  from  saying 
that  the  lease  is  invalid. — fFatton  v.  Stamford  (A),  and 
Shannon  v.  Bradatreet  (c),  were  also  cited  for  the  plaintiff. 

Mr.  Simpkinson,  Mr.  Jama,  and  Mr.  Bayleyy  for  the  de- 
fendant.— ^The  original  lease  contained  a  clause,  that  it 
should  not  be  assigned  without  license.  The  plaintiff  files 
his  bill  without  any  such  license  having  been  granted. 
The  bill  is  filed  by  a  person  not  a  party  to  the  agreement, 
for  performance  of  a  contract  by  which  the  party  with 
whom  the  contract  was  entered  into  was  restricted  from 
assigning.  The  plaintiff  entered  into  possession  in  Julji 
1837.  No  rent  had  been  received  by  the  assignees  ante- 
cedently to  the  sale  to  Dew.  The  payment  of  rent  to  the 
assignees,  after  the  sale  to  Dew,  could  not  affect  or  prejn- 
dice  Dew,  or  in  any  way  amount  to  a  confirmation  of  the 
tenure.    A  party  laying  out  money  in  the  purchase  of 

(a)  2  Sch.  &  L.  M9.        (h)  2  Vem.  279.        (c)  1  Sch.  &  L.  52. 
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property  with  a  knowledge  of  a  defective  title^  cannot  1842. 
acquire  a  right  to  a  specific  performance :  Robeiison  v.  St.  dowell 
John  (a).  The  evidence  shews^  that  the  rent  reserved  was 
not  the  best  or  most  improved  rent.  The  evidence  also 
shews^  that  there  was  great  mismanagement  in  the  culti- 
vation of  the  farm.  The  plaintiff  is  not  entitled  to  a  spe- 
cific performance^  inasmuch  as  the  performance  which  he 
seeks  is  in  direct  opposition  to  the  contract^  by  which  it  is 
stipulated  that  the  property  shall  not  be  assigned  without 
license^  and  it  is  not  pretended  that  there  has  been  any 
license  to  assign. 

With  respect  to  the  question  of  assignment^  one  would 
have  thought  i  priori,  with  Lord  Redesdale,  that  every 
contract  for  a  lease  was  personal^  and  that  an  objectionable 
tenant  could  not  be  forced  upon  the  lessor.  But  it  must 
be  admitted  that^  in  Crosbie  v.  Tooke  {b),  and  Rhodes  y. 
Morgan  (c),  Lord  Cottenham  adopted  a  different  course. 
[T%e  Fice-Chancellor. — The  principle  of  those  cases  is, 
that  the  assignment  leaves  the  original  lessee  still  liable  on 
his  covenant.]  But  even  those  cases  recognise  two  excep- 
tions from  the  general  assignability  of  the  contract,  both 
of  which  it  is  submitted  apply  to  this  case ;  namely,  one 
where  a  personal  motive  has  been  the  cause  of  the  agree- 
ment ;  the  other,  where,  as  has  been  already  mentioned, 
there  is  a  proviso  against  alienation.  Now,  here  Mr.  and 
Mrs.  Bernard  contemplated  a  lease  to  John  Dowell,  and 
no  one  else.  The  words  of  the  agreement  of  July,  1835, 
if  it  can  be  called  an  agreement,  are  purely  of  a  personal 
nature,  and  applicable  to  him  alone.  The  Court,  there-' 
fore,  will  be  astute  in  such  a  case  to  adopt  the  principle 
acted  upon  by  Lord  Manners  in  Flood  v.  Finlay  [d).  In 
that  case,  there  was  nothing  on  the  face  of  the  agreement 
to  shew  that  Blackwood^s  personal  accommodation  was  in- 
tended, but  parol  evidence  of  that  intention  was  held  sufii- 

(a)  2  Bro.  C.  C.  140.  (o)  Id.  435. 

(A;  1  Myl.  &  K.  431.  {d)  2  BaII&  B.  9. 


854 


CASES   IN   CHANCBRT. 


1842.  cient  to  avoid  the  assignment  In  reference  to  the  other 
exception,  it  is  submitted  that  WetheraUy.  Oeermg  (n)^  and 
Buckland  v.  Hall  {b)^  are  quite  sufficient  for  this  Court  to 
act  upon  in  refusing  specific  performance  of  the  contract, 
and  leaving  the  plaintiff  to  his  remedy  at  law.  The  extra- 
ordinary jurisdiction  of  this  Court  will  not  be  exercised  in 
favour  of  a  person  who  has  taken  an  assignment  of  a  thing 
which  is  not  in  equity  assignable. 

But,  lastly,  the  undertaking  of  July,  1835^  was  not  in 
execution  of  the  power  of  leasing,  and  was  in  itself  inoper- 
ative as  an  agreement.  It  was  not  in  execution  of  the 
power,  because  reversionary.  In  Shanmm  v.  Brad$ireet 
the  same  objection  was  taken,  but  there  the  execution  of 
the  power  was  only  two  days  prior  to  the  expin^tion  of  the 
existing  lease^  and  de  mimmis  turn  curat  lex.  But  what 
necessity  is  there*  that  an  agreement  for  a  lease  ahould 
precede  the  lease  itself  eighteen  months  ?  It  is  dear  that, 
in  1837,  a  larger  rent  than  that  reserved  by  the  contract 
might  have  been  obtained.  The  evidence  of  Mr.  Bemard 
shews  that  the  transaction  was  an  improvident  exerdae  of 
the  power  so  far  as  concerned  the  reversioner,  and  an  ex- 
cessive execution  of  it  as  regards  the  terms  of  the  power. 
Besides,  a  married  woman  is  not  9U%  Jurii  as  to  property 
over  which  she  has  only  a  power.  Supposing,  however, 
the  power  to  have  been  well  executed  in  point  of  fonn^  the 
memorandum  of  July,  1835,  was  not  an  agreement,  but  a 
mere  one-sided  undertaking,  for  which  there  ^as  no  con- 
sideration. The  continuance  in  possession  by  the  tenant 
was  no  part  performance  of  it :  Marphett  v.  Jones  (c).  The 
consent  of  the  defendant  was  necessary  to  its  comj^lation; 
and,  under  such  circumstances,  conceding  that  he  piir«« 
chased  with  notice  of  an  invalid  charge,  he  was  not  bound 
to  give  effect  to  it:  Doe  v.  Archer  (rf);  Muakerry  y.  Chhir 
nery  {e);  lAftim  v.  Nwm  (/). 

(a)  12  Vea.  504.  (rf)  1  Bos.  &  PuU.  531. 

(6)  8  Ves.  92.  («)  Uoyd  &  G.  t  Sogd.  185. 

(c)  1  Swantt.  172.  (f)  11  Vm.  170. 
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Mr.  Russell,  in  reply.  1842. 

.  The  Vice-chancellor. — The  first  question  to  be  con- 
sidered is^  whether  the  plaintiff's  case  fails  on  the  ground 
of  the  coverture  of  Mrs.  Bernard^  who  was  a  married 
woman  when  she  signed  the  agreement  in  questiouj  and 
daring  the  remainder  of  her  life. 

I  think  this  circumstance  not  material  as  the  case  stands. 
She  was  tenant  for  her  life^  or  for  the  joint  lives  of  herself 
and  her  husbandj  for  her  separate  use,  with  or  without 
power  of  alienation,  but  with  the  power  of  leasing  in  ques- 
tion ;  which  legally,  at  least,  was  not  a  power  annexed  to 
the  life  estate. 

To  the  legal  or  equitable  validity  of  such  execution  by 
her  of  this  power,  it  is,  I  apprehend,  clear,  that  her  cover- 
ture was  no  impediment,  that  no  fine,  no  separate  exami- 
nation  was  or  could  be  requisite,  that  the  concurrence  or 
approbation  of  her  husband  or  hia  assignees  was  not  ma- 
terial ;  and,  it  being  clear  that  an  unmairied  tenant  for  Ufe, 
with  a  power  of  leasing,  can  equitably  bind  the  estate  by  a 
written  contract  to  execute  the  power,  though  omitting  the 
formalities  prescribed  by  its  terms.  I  do  not  see  any  sub- 
stantial distinction  for  the  purposes  of  this  suit  between 
such  a  case  and  the  present,  especially  where  there  has 
been  mutual  part  performance,  as  in  this  case  I  think 
there  was,  in  the  interval  between  the  expiration  of  the  old 
lease  and  the  death  of  Mrs*  Bernard.  The  only,  question 
here  is  whether  the  estate  is  bound.  And  I  conceive,  that 
subject  to  the  points  to  be  mentioned,  it  did  come  bound 
into  the  hands  of  Mr.  Dew;  whether  Mrs.  Bernard  did  or 
did  not  bind  herself  personally,  so  as  to  expose  herself  to  a 
personal  decree,  is,  I  conceive,  upon  the  principles  recog- 
nised in  ToUeti  v.  ToUeti  (a).  Pollard  v.  Oretwil  (i),  Vernon 
V.  Vernon  (c).  Doe  v.  WeUer  (rf),  Sfiannon  v.  Bradstreet  (e), 

(a)  2  P.  WiU.  489.  (rf)  7  T.  R.  478. 

{h)  1  Ch.  Ca.  U).  (€)  1  Sch.  &  Lefv.  52. 

(c)  Ainbl.  3* 
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1842.        and  other  cases  not  material  to  the  present  question.   She 

"dowbll      sigiied  and  never  objected  to  the  agreement.     It  was  in 

V.  part  performed  by  her  and  by  the  tenant^  and  if  its  terms 

were  not  contrary  to  the  power^  the  assignees^  or  Mr.  Dew, 

mighty  I  conceive^  have  enforced  it  against  him  after  her 

decease  (a). 

It  is  then  argued^  that  there  was  no  consideration  for 
this  agreement — ^that  it  was  merely  nudum  pactum.  It  is 
not^  however^  considered  requisite  in  this  Courts  that  an 
agreement  should  at  the  time  be  binding  on  both  parties ; 
it  is  sufficient  if  an  agreement  signed  by  one  party  be 
afterwards  accepted  and  acted  on  by  the  other.  The 
agreement  in  this  case  was  to  demise  for  a  certain  rent  to 
be  paid^  and  under  certain  covenants  to  be  entered  into 
and  performed.  Now^  if  Mrs.  Bernard  had  died  before  the 
time  at  which  a  lease  under  the  agreement  could  with  pro- 
priety have  been  granted^  the  agreement  possibly  could 
never  have  been  carried  into  effect.  In  point  of  fact,  how- 
ever, she  did  not  do  so.  The  old  lease,  the  expiration  of 
which  was  a  preliminary  to  the  commencement  of  the  new 
demise,  expired  in  February,  1837.  Mrs.  Bernard  lived 
more  than  three  months  afterwards.  The  tenant  under 
that  agreement  was  in  possession  under  the  former  lease 
at  the  date  of  the  agreement,  and  continued  in  posses- 
sion in  that  character  up  to  the  time  of  the  expiration 
of  the  old  lease.  From  that  time  his  possession  was 
only  referable  to  the  new  agreement;  and  without  lay- 
ing too  much  stress  on  those  acts  done  on  the  £snn, 
between  the  agreement  and  the  death  of  Mrs.  Bernard, 
which  are  proved  to  have  been  done  solely  with  reference 
to  the  new  agreement  and  by  reason  of  it,  it  is  suflSdent 
to  say,  that  this  agreement  was  in  part  performed  by  the 
continuance  of  the  possession  of  the  tenant  after  the  ex- 


(a)  TheFice-Chancellorhaying,  fully  than  he  did  in  Court,  the  above 
in  his  note-book,  stated  his  reasons  is,  with  his  permisdon,  taken  ftom 
upon  the  first  point  in  this  case  more      that  source. 
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piration  of  the  old  lease  until  the  death  of  Mrs.  Bernard ;         1842. 
at  the  time  of  her  death  she  was  in  a  condition  to  have       i>owbll 
enforced  the  performance  of  the  agreement  in  equity  <^- 

against  him  by  reason  of  that  part  performance.  The  con- 
tinued possession  was^  it  may  be  added,  at  no  unimportant 
period  of  the  year  for  a  farmer,  between  Candlemas  and 
the  middle  of  May,  at  which  period  Mrs.  Bernard's  death 
happened.  I  think,  therefore,  that  this  forms  no  objection 
to  the  plaintiff^s  case. 

It  is  then  said,  that  the  contract  was  future  in  its  na- 
ture, and  the  prohibition  against  reversionary  leases  and 
the  authority  of  the  case  of  Harnett  v.  Yeilding  are  cited 
in  support  of  that  argument.  To  the  case  of  Harnett  v. 
Yeilding  I  entirely  accede;  the  decision  there  did  not  de- 
pend on  the  question  of  the  agreement  having  been  a  fraud 
on  the  power,  and  would  have  been  equally  right  if  that 
ingredient  had  not  formed  part  of  the  case ;  but  even  if 
tfiat  circumstance  had  been  the  main  foundation  of  the 
decision,  I  should  have  thought  the  present  case  not 
aflTected  by  it.  In  Harnett  v.  Yeilding  there  were  two 
agreements :  the  first  was  for  renewal  at  any  time  on  re- 
quest during  the  life  of  the  tenant  for  life;  and  the  second, 
on  which  the  bill  seems  mainly  to  have  proceeded,  was 
one,  as  I  have  always  considered  the  report,  utterly  un- 
inteUigible  in  its  nature.  In  the  present  case  a  lease  for 
14  years  of  a  large  farm  was  to  expire  at  Candlemas,  1837. 
In  the  summer  of  1835>  it  being  obviously  material  to  the 
tenant  to  know  what  he  was  to  do^  both  with  respect 
to  his  mode  of  treating  the  farm,  and  with  respect  to  the 
disposition  of  himself  and  his  capital  after  the  expiration 
of  the  term,  and  it  being  equally  material  to  the  landlady 
to  know  how  she  was  to  stand  with  respect  to  her  farm 
after  the  termination  of  the  lease  in  February,  1837, 
the  agreement  is  made  for  a  renewed  lease,  at  the  old 
rent,  after  the  expiration  of  the  term.  There  is  nothing 
to  impeach  the  fairness  of  the  agreement,  and  admitting. 
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1842.  for  the  purpose  of  tlie  argument^  the  rent  to  have  heen 
sufficient  in  the  Spring  of  1837^  and  the  covenaata  properi 
I  do  not  see  any  rational  ground  upon  which  such  a  con- 
tract ought  to  fail.  I  think  the  lapse  of  time  between  the 
agreement  and  the  expiration  of  the  old  lease  nothing  be- 
yond that  which  is  ordinary  and  reasonable.  Therefore, 
supposing  the  rent  and  ooyenants  sufficient^  and  suppos- 
ing no  act  to  have  been  dcme  in  material  contravention  of 
the  agreement^  but  that  all  things  in  other  reqpects  had 
remained  the  same^  and  that  this  bill  had  been  a  bill  hj 
John  Dowell,  the  original  tenant^  no  effectual  resistance  to 
the  relief  sought  could,  in  my  judgment^  have  been  offered. 
There  are,  however,  of  course,  points  assumed  for  the 
purpose  of  the  observations  which  I  have  made,  that  re- 
main to  be  considered.  It  is  said,  that  the  present  bill  is  not 
by  the  tenant  with  whom  the  agreement  was  made^  but  by 
some  person  to  whom  he  has  assigned,  or  to  whom  he  is  al- 
leged to  have  assigned^  that  such  an  assignee  cannot  ocmie 
to  the  Court  under  any  mcumstances  for  the  perform* 
ance  of  the  agreement,  and  that  if  he  could  there  is  no  proof 
here  of  a  valid  or  a  fair  assignment.  Now,  the  question  of 
the  effect  of  the  covenant  against  assigning  does  not  occur 
here,  that  belongs  to  another  part  of  the  argument ;  for, 
if  the  covenant  against  assigning  without  license  has  been 
legally  and  equitably  broken,  and  not  the  breach  waived, 
the  case  must  £Edl  on  another  ground.  I  apprehend  that, 
subject  to  that  objection,  the  agreement  was  assignable,  and 
especially  with  the  assent  contemporaneous  or  subsequent 
of  the  landlord  for  the  time  being.  It  is  another  question, 
whether  the  landlord  is  to  be  compelled  to  grant  the  lease 
to  the  assignee  without  the  benefit  ot  the  personal  req^n- 
sibility  of  the  original  lessee  for  which  he  contracted :  I 
am  of  opinion,  in  the  circumstances  of  this  case^  that  the 
plaintiff  is  not  so  entitled ;  and  that  though,  if  the  case  be 
free  from  all  other  objection,  Thomas  Dowell  will  be  enti- 
tled to  have  a  lease  granted  to  himself;  yet  he  will  not  be 
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10  entitled  without  giving  to  the  landlord,  if  the  landlord  1842. 
ihall  require  it,  the  personal  liability  of  John  Dowell  for 
the  coyenantt.  Before,  therefore,  doing  any  thing  in  favour 
of  the  plaintiflp,  I  must  require  an  undertaking  to  that 
effiact,  which,  no  objection  having  been  taken  for  want  of 
parties,  will  satisfy  me. 

The  next  contention  is,  that  there  was  no  assignment. 
Looking,  however,  at  the  evidence  of  John  Dowell ;  look- 
ing at  the  evidence  of  Higgins,  a  neighbouring  farmer 
and  old  acquaintance  of  the  family ;  looking  at  the  letter 
of  the  sister  which  has  been  produced,  though  I  do  not 
place  much  stress  on  that,  except  as  it  may  seem  to  rebut 
any  imputation  or  inference  of  fraud ;  and  looking  at  the 
continued  possession,  the  conduct  of  all  parties,  and  the 
general  aspect  of  the  case ;  I  am  of  opinion,  that  it  is  suffi- 
ciently made  out  that  there  was  a  fisdr  and  sufficient  con- 
tract for  assignment  and  sale  between  the  brothers  in  the 
summer  o!  1837,  which  I  think  was  the  date  stated  by  the 
parol  evidence — a  contract  probably  not  committed  to 
writing  until  that  period  of  1839  which  followed  the  dis- 
pute raised  by  Mr.  Dew,  as  to  the  validity  of  the  plaintiff's 
title.  I  am  of  opinion,  that  this  fiict  is  established,  and 
that  I  am  bound  to  treat  Thomas  Dowell,  in  this  cause,  as 
an  assignee  of  the  interest  of  John  Dowell  from  July,  1837, 
dothed  with  possession  and  open  to  no  objection,  except 
that  to  which  I  shall  presently  come,  of  the  proviso  against 
aaignment  without  consent. 

The  next  question  is,  whether  the  lease  which  was 
agreed  to  be  granted  was  conformable  to  the  power;  and, 
of  course,  if  it  was  not  conformable  to  the  power,  it  would 
be  useless  and  improper  to  grant  any  relief.  It  is  another 
question  how  the  Court  is  to  arrive  at  the  conclusion, 
whether  it  was  or  was  not  conformable  to  the  power. 

Now,  I  do  not  understand  that  the  answer  ndses 
any  issue  with  regard  to  the  sufficiency  of  the  cove- 
nants; and,  therefore,  for  the  purpose  of  this  suit,  at 
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present  I  must  take  it  for  granted^  that  there  is  no 
such  objection,  not,  however,  meaning  to  preclude  the 
landlord  firom  raising  any  such  question  hereafter,  if  he 
thinks  fit.  As  to  the  rent,  it  is  obvious  that,  in  a  case 
of  difficulty,  this  is  a  question  which,  from  its  nature, 
cannot  be  very  satisfactorily  discussed  and  considered 
by  a  judge  in  equity,  without  the  assistance  of  a  juiy, 
or  the  opp<»rtunity  of  seeing  and  hearing  the  wit- 
nesses. There  must  be  great  risk  of  a  failure  of  justice 
in  such  a  course.  Still,  I  agree,  that  courts  of  equity  are 
judges  both  of  fact  and  law ;  and,  with  a  well-known  ex- 
ception, it  is  generally  in  their  discretion,  whether  thqr 
will  act  for  themselves  without  assistance — a  discretion  I 
agree  to  be  exercised  not  arbitrarily  but  judicially,  after  ^ 
the  Court  has  become  informed  of  the  evidence.  The  par- 
ticular subject,  however,  which  a  court  of  equity  has  to 
consider,  must  have  its  bearing  on  the  discretion  which  the 
Judge  has  to  exercise.  Now,  this  is  a  question  as  to  the 
value  of  a  farm ;  whether  the  rent  fixed  in  1835  was  a  fiiir 
rent  in  1835  or  in  1837,  when  the  lease  was  to  commence. 
The  case  is  that  of  a  married  lady,  tenant  for  life;  the  hus- 
band a  man  of  business,  (for  I  think  Mr.  Bernard  had  been 
a  banker),  in  the  prime  of  life,  probably  of  mature  judgment 
and  sufficient  in  every  respect  for  the  conduct  of  his  affiurs; 
Mr.  Bemard^s  circumstances,  it  is  obrious,  rendered  in- 
come very  material  to  him :  primd  facie  these  are  reasons  (by 
no  means  conclusive  reasons)  against  supposing  that  the  rent 
was  too  low.  Mr.  Bernard  himself  is  examined  as  a  wit- 
ness, and  states  distinctly,  that  in  his  opinion  and  judgment 
the  rent  was  a  fair  rent,  with  which  he  and  his  wife  were  and 
would  have  been  satisfied.  The  farm  is  variously  stated  at 
quantities,  ranging  between  600  and  515  acres;  the  rent  is 
jE525.  Mr.  Price,  who  appears  to  be  a  considerable 
yeoman  in  the  neighbourhood,  and  to  be  a  man  of  re- 
spectability and  a  practical  man,  values  the  farm,  one  acre 
with  another,  all  round,  at  j£1  per  acre,  which  would  oer- 


CASES    IN    CHANCERY.  361 

tainly  bring  the  rent  rather  under  than  over  £525  per  1842. 
annum.  James  Chambers^  who^  I  think^  was  married  to 
a  deceased  sister  of  the  plaintiff^  gives  the  same  valuation 
of  it.  There  is^  however^  in  the  plaintiff's  evidence  cer- 
tainly one  remarkable  circumstance^  namely^  that  Evan 
Williams  agrees  with  Price  and  Chambers  as  to  the  su£S- 
ciency  of  £i  an  acre  all  round  as  applicable  to  the  year 
1835^  but  he  says  that  the  year  1837  was  better;  and  as  to 
the  year  1837^  he^  the  plaintiff's  own  witness^  puts  the 
rent  at  £535  per  annum — £10  a  year  more — not  a  very 
material  amount  perhaps^  perhaps  not  an  amount  on  which 
a  jury  would  come  to  a  conclusion  against  the  lease,  but 
there  the  statement  is  among  the  plaintiff's  evidence. 

Now,  the  defendant  has  met  this  evidence  by  teatimony 
which,  probably,  I  do  not  overstate,  when  I  say  that  jmm^ 
facie  it  seems  of  more  weight.  Mr.  Williams,  who  ap- 
pears to  be  an  experienced  land  agent  and  surveyor,  takes 
the  quantity  as  given  him  by  Mr.  Dew  at  507  acres  and  a 
fraction,  and  he  values  it,  with  a  singular  minuteness  per^ 
haps  open  to  observation,  at  697/.  8^.  M.  The  next  wit* 
ness  is  Bluck,  a  farmer.  He  appears  to  have  taken  the 
quantity  from  Tench,  whom  I  consider  as  Mr.  Dew's 
agent;  and  oddly  enough,  though  Mr.  Dew  gives  Williams 
the  quantity  at  507  acres  and  a  fraction.  Tench  gives  it  to 
Bluck  at  513  and  a  fraction :  Bluck  values  the  farm  at 

• 

1/.  7s,  an  acre  all  round,  which  would  be  between  £690 
and  £700  a  year,  coming  very  near  Williams's  valuation. 
Tretheuty,  a  land  agent,  gives  £680  a  year.  Plant,  a 
fiurmer,  gives  1/.  6#.  an  acre  all  round.  Tench,  the  agent 
of  Mr.  Dew,  gives  667/.  8^.  Fosbrook,  a  surveyor,  who 
says  that  he  had  the  quantity  fr'om  Mr.  Dew,  as  514  acres 
and  a  fraction,  gives  £651/.  6#. 

It  is  impossible  not  to  be  struck  with  the  great  variety 
of  valuations  given  by  these  witnesses,  which  I  mention  as 
shewing  the  impossibility  of  easily  arriving  at  any  certain 
condosion — an  observation  (certainly  having  stronger  fact9 
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to  support  it)  which  was  made^  I  apprehend,  not  without 
etkct,  in  an  important  case  in  the  House  of  Lords,  where 
a  large  property  in  the  neighbourhood  of  London,  said  to 
have  been  leased  at  an  undervalue,  was  valued  by  varioos 
surveyors,  and  one  of  the  persons  who  had  to  advise  on 
that  occasion,  was  so  struck  with  the  dttcrepancy,  that  he 
caused  a  tabular  representation  of  the  various  valuations, 
all  on  one  side,  to  be  made ;  each  surveyor  being  entitled 
to  equal  credit,  when  their  valuations  were  brought  to- 
gether in  this  form,  they  had  an  appearance  which  rendered 
it  difficult  to  treat  them  seriously.  I  agree,  that  the  dif- 
ference there  was  much  greater  than  the  difference  here; 
still,  I  say,  that  weighing  not  merely  the  number,  but  the 
number  as  well  as  the  probable  relative  weight  of  these 
witnesses,  and  having  particular  regard  to  a  witness,  whom 
I  have  not  yet  mentioned,  namely,  Mr.  Godsell,  the  imme- 
diate predecessor  of  the  plaintiff's  father  in  the  farm,  who 
held  it  up  to  1823,  at  a  rent  of  i6700  a  year,  and  whose 
valuation  is  £675  a  year,  I  should,  if  placed  under  the  ne- 
cessity, by  my  view  of  the  duty  belonging  to  me,  of  deciding 
on  this  evidence,  feel  myself  probably  obliged  to  decide  the 
point  of  value  in  favour  of  the  landlord,  and  against  the  ten- 
ant; but  I  cannot  help  seeing  that  it  is  very  possible  that 
I  may  take  an  erroneous  estimate  of  such  a  subject.  I 
cannot  help  seeing  the  vast  advantage  to  justice  pos- 
sibly derivable  firom  an  oral  examination  of  these  witnesses 
before  a  judge  and  a  jury,  and  from  observing  their  demean- 
our;  knowing,  as  I  do,  how  frequently  it  has  happened  that  a 
case,  apparently  strong  in  favour  of  one  party  on  written 
evidence,  has  ultimately  come  out  as  strong  in  favour  of 
the  other  party,  not  merely  upon  an  oral  examination  of 
the  witnesses  already  examined,  but  on  the  examination  of 
further  witnesses  :  nor  can  I  avoid  recollecting  also,  that, 
if  on  my  view  of  this  evidence,  I  decide  against  the  plaintiff, 
he  is  utterly  remediless,  except  by  appeal  frcmi  my  judg- 
ment, and  must  instantly  be  turned  houseless  on  the  world 
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from  this  fann  whicli  his  family  has  held  for  twenty  years.         1842. 
I  am  struck,  I  confess,  with  the  danger  of  allowing  my 
own  judgment  to  operate  for  the  purpose  of  final  decision 
against  him,  upon  such  a  case  as  the  present,  and  I  consi- 
der myself  bound  to  send  the  matter  to  a  jury. 

I  have  entered  thus  largely  into  the  evidence,  because 
I  hold  it  generally  to  be  the  duty  of  a  judge  in  equity, 
bdbre  he  abstains  from  deciding  on  a  matter  of  fact,  to 
consider  the  evidence  fully  from  the  beginning  to  the  end, 
and  then,  and  not  till  then,  to  ask  his  own  conscience,  ju- 
dicially, whether  he  is  in  a  safe  position  to  decide.  I  am 
ci  opinion  that  I  am  not.  The  question  must  go  to  a 
court  of  law,  wholly  unprejudiced  by  my  observations, 
which  I  have  made  for  the  reasons  only  that  I  have  men- 
tioned. I  consider  it  very  possible,  that,  even  on  an  eia- 
mination  in  open  court  of  the  present  witnesses,  to  say  no- 
thing of  the  possible  production  of  others,  the  aspect  of  the 
case  may  be  importantly  changed. 

We  come  next  to  consider  whether  the  acts  done  have 
amounted  to  that  which  would  have  been  a  forfeiture 
of  the  lease,  if  a  lease  had  been  granted;  and  it  is  of  course 
plain,  if  this  Court  were  satisfied  that  the  lease,  if  granted, 
would  have  been  forfeited  by  breaches  of  covenant,  that  it 
would  be  impossible  to  direct  such  a  lease  to  be  granted. 
It  is  another  question,  how  the  Court  is  to  arrive  at  that 
satisfaction. 

Now,  not  to  isCfSUfame  too  much  time  in  delivering  the 
reasons  which  I  feel  it  my  duty,  to  some  extent,  to  deliver 
on  this  part  of  the  case,  I  may  very  shortly  dispose  of  one 
head  of  breaches  of  covenant — namely,  the  allegations  of 
want  of  repairs  and  of  improper  cultivation.  The  evidence 
on  tke  part  of  the  plaintiff,  on  this  subject,  is  not  confined 
to  the  witnesses  whom  I  have  mentioned.  It  would,  as 
general  evidence,  if  unmet,  be  satisfactory  and  sufficient  to 
shew,  that  the  farm  had  been  properly  treated  and  con- 
ducted. 
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1842.  On  the  other  hand,  there  is  strong  evidence  on  the 

part  of  the  landlord,  and  going  into  more  particulars,  the 
other  way.  The  observations,  however,  that  I  have  made 
as  to  the  danger  and  difficulty  of  deciding  in  a  court  ci 
equity  finally  on  the  notion  which  the  Court  may  enter- 
tain of  the  effect  of  conflicting  written  evidence  as  to  the 
sufficiency  of  rent,  bear  with  much  more  strength  on  the 
question,  whether  this  Court  is  in  a  condition  satisfactorily 
to  decide  on  the  repairs  and  management. 

We  must  recollect  also,  with  reference  to  what  these 
witnesses  state,  that,  as  early  as  June,  1839,  Mr.  Dew  had 
served  a  notice  to  quit,  and  probably  he  is  not  entitled 
much  to  complain,  if,  after  he  had  thus  endeavoured  to 
throw  off  the  burthen  of  the  lease,  and  to  deprive  the 
tenant  of  it,  the  tenant  somewhat  held  his  hand  with  re- 
spect to  expenditure  under  the  covenants.  Another  veiy 
obvious  observation  i&  this,  that  if  the  particulars  of  the 
repairs  and  management  of  a  farm  were  to  be  viewed  in  a 
strict  and  literal  manner,  there  would  be  endless  war 
throughout  the  country  between  landlord  and  tenant;  no 
tenant  could  hold  a  farm  in  safety.  It  has  been  a  veiy  old 
principle  of  the  law  to  disregard  unimportant  matters  of 
waste.  When  Lord  EUon  was  in  the  Common  Pleas,  an 
application,  if  I  recollect  right,  was  made  to  that  Court  in  an 
action  of  waste  in  which  there  was  a  verdict,  I  think  with  a 
farthing  damages,  to  convert  the  judgment  into  a  judgment 
for  the  defendant ;  Lord  Eldon  was  very  much  struck  with  it, 
and  at  first  objected ;  but  he  was  satisfied,  by  old  authori- 
ties, that  that  had  always  been  the  course.  It  is  also  a 
mode  of  viewing  the  subject  which  juries  take  still  more 
largely ;  in  some  cases  perhaps  too  largely,  in  others  not 
un wholesomely  for  justice;  for  if,  according  to  a  literal 
interpretation  of  strict  covenants,  a  tenant  was  to  be 
ejected  for  a  foul  turnip-field,  an  unhinged  gate^  a  broken 
shutter,  or  small  matters  of  that  description,  which  fre- 
quently occur  on  the  best-managed  farms,  there  would 
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scarcely  be  a  lease  in  existence  thronghout  the  kingdom.  1842. 
It  is  necessary  that  in  these  cases,  juries  and  judges 
should  make  a  reasonable  allowance,  and  not  put  too  strict 
and  precise  an  interpretation  on  such  covenants.  Now, 
there  is  the  evidence  of  surveyors ;  and  when  I  began  to 
read  a  catalogue  of  defects  given  by  one  at  least  of  these 
gentlemen,  I  was  struck  with  its  apparent  bulk;  but  when 
I  came  to  the  conclusion  of  the  list,  I  found  that  the  sum- 
ming up  was  about  £280.  It  is,  however,  not  new.  No 
man  who  has  ever  been  a  householder  or  landholder  is 
a  stranger  to  this  kind  of  operation.  An  occupier  of  a 
house  or  a  farm  may  be  constantly  laying  out  money  upon 
it,  allowing  no  seeming  want  of  repair  to  go  unremedied, 
fimcying  the  property  to  be  in  the  best  order  and  con- 
dition ;  let  a  surveyor  be  called  in  as  to  the  state  of  re- 
pairs, and  a  thick  volume  of  defects  in  and  out  of  the  house 
will  be  the  probable  result.  I  do  not,  myself,  I  confess, 
pay  any  very  great  attention  to  the  list  of  dilapidations 
which  is  given  by  the  surveyors  here.  That  is,  however,  a 
matter  which  may  most  properly  be  submitted  to  a  jury, 
and  to  a  jury  it  must  go.  I  feel  myself  utterly  unable,  on 
the  evidence,  to  decide  as  to  their  extent,  or  materiality,  or 
immateriality. 

The  only  remaining  question,  I  believe,  is,  as  to  the  effect 
of  the  assignment  without  license,  and  the  underletting  to 
Price.  On  the  underletting  to  Price,  it  must  be  observed, 
however,  that  it  is  not  put  in  issue ;  and  although  breaches 
of  covenant  are  alleged  in  the  answer,  yet  the  answer  goes 
on  to  specify  the  character  of  those  breaches,  and  the  un- 
derletting to  Price  is  in  no  manner  in  issue ;  it  comes  out 
incidentally  on  examining  Price  as  a  witness :  and  I  should 
therefore  run  the  hazard  of  doing  the  greatest  possible  in- 
justice, if,  on  that  ground  only,  I  were  now  to  decide  that 
there  has  been  a  forfeiture  of  the  lease.  It  is  said,  how- 
ever, and  truly«  that  John  Dowell  agreed  for  a  lease  sub- 
ject to  the  obligations  of  the  old  one,  including  a  provi- 

VOL.  I.  B  B  N.  c.  c. 
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Ig42.  sion  on  pain  of  forfeiture  against  assignment  except  bj 
Ecense  under  hand  and  seal;  and  without  any  license  in 
writing  he  assigns  to  Thomas  Dowell  in  the  month  of 
July,  1837.  Such  a  breach,  however,  it  is  plain,  may  be 
waived.  An  underletting  may  or  may  not  be  what  is 
called  a  continuing  breach,  on  which,  perhaps,  all  the  an* 
thorities  do  not  agree ;  but  I  apprehend  an  assignment  is 
a  breach  once  committed,  and  for  all ;  and  if,  therefore, 
after  the  assignment  to  Thomas  Dowell,  Thomas  Dowell 
was  accepted  as  the  tenant,  that  matter  is  waived.  Now, 
am  I  to  say  that  there  is  no  evidence  in  this  case,  that 
Thomas  Dowell  has  been  accepted  as  tenant,  and  therefore 
that  the  breach  in  this  respect  has  not  been  waived?  In 
my  opinion,  there  is  very  strong  evidence  that  he  was.  It 
is  said  by  Mr.  Dew,  that  the  payment  of  rent  to  the  assig- 
nees was  after  his  equitable  title  had  commenced.  Whe< 
ther  it  was  or  was  not  so^  perhaps,  does  not  very  clearly 
appear ;  but  Mr.  Dew  has  received  rent  himself  firom  tins 
very  man ;  and  I  have  the  assignees  themselves,  when  ad- 
vertising the  estate  for  sale — the  sale  at  which,  or  under 
which,  Mr.  Dew  bought,  describing  Thomas  Dowell  as 
being  in  possession  under  this  agreement.  A  judge  and 
jury  may  take  such  a  view  of  that  matter  as  they  may 
think  just  and  right;  but  it  is  impossible  that  I  can  decide 
on  this  evidence  that  that  breach  has  not  been  waived. 
And  upon  this  head  also  one  observation  arises  with  re- 
gard to  the  evidence  of  Price,  which  may  introduce  a  nice 
question :  it  may  do  so — I  give  no  opinion  upon  it.  The 
proviso  against  assigning  or  underletting  without  license 
may  or  may  not  have  been  waived  finally  and  completely,  if 
waived  partially — a  point  as  to  which  Dta^m^s  coMe  (a)  and 
other  authorities  at  once  occur  to  our  recollection.  Now 
according  to  Price's  evidence,  if  it  is  to  be  relied  on.  Price 
was  actually  in  possession  of  the  underlet  piece  of  land  ly- 
ing at  a  distance  firom  the  farm,  at  the  time  wben  the  agree- 

(a)  4  Rep.  119  b. 
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ment  of  July,  1835,  was  entered  into,  he  has  ever  since  1842. 
continued  in  that  possession,  and  has  been  so  till  the  pre- 
sent time.  The  question  of  waiver  may  apply  not  merely 
to  the  underletting  to  Price,  but  may  go  deeper.  On  that, 
however,  I  give  no  opinion ;  it  is  a  purely  legal  question. 
When  that  question,  however,  comes  to  be  considered,  it 
may  be  found  useful  to  refer,  not  merely  to  Doe  v. 
Bliss  {a),  but  to  earlier  authorities,  which  were  not  cited 
in  this  case :  I  mean  Whitchcot  v.  Fox{b),  and  the  case  in 
Lord  JUansfieUPs  time  in  Mr.  Cknpper^s  reports  (c),  as  well 
as  a  much  more  recent  case  of  Doe  v.  Pritchard{d)» 

I  have  alluded  to  the  particulars  of  sale.  It  has  been 
argued  by  Mr.  Russell,  and  very  properly  argued,  though  I 
do  not  agree  in  the  conclusion  which  he  drew,  that  the  as- 
signees have  so  conducted  themselves  by  their  agent  Rose, 
and  otherwise,  as  to  preclude  themselves  from  objecting  to 
the  lease,  at  least  on  the  ground  of  the  amount  of  rent,  if  not 
further,  and  that  they  being  precluded,  Mr.  Dew  would  be. 
I  cannot,  however,  consider  that  to  be  the  effect  of  what  the 
assignees  have  done.  The  argument  must  assume  before  it 
has  any  place,  that  there  was  no  originally  binding  agree- 
ment. What  pretence  is  there  for  saying  there  was  a  new 
agreement  ?  Before  there  could  be  confirmation,  even  if  the 
Statute  of  Frauds  were  out  of  the  question — before  there 
could  be  confirmation,  you  must  shew  that  the  assignees 
intended  to  confirm  with  knowledge  of  the  infirmity  in  the 
title ;  in  which  points,  the  case  is,  as  it  appears  to  me, 
deficient;  and  the  particulars  of  sale,  though  they  are 
very  good  eyidence  against  them,  as  any  declaration  wonld 
be,  that  they  knew  of  Thomas  Dowell  being  the  tenant, 
and  knew  that  he  was  tenant  under  an  agreement,  and 
were  selling  the  property  not  objecting  to  it,  cannot 
I  think  amount  to  a  contract  in  favour  of  the  tenant,  nor 
can  the  language  of  the  conveyance  to  Mr.  Dew,  as  I  con- 

(a)  4  Taunt  735.  (c)  Probably  Goodright  v.  Davids^  Cowp.  803. 

{h)  Cro.  Jac.  398.         {d)  5  B.  &  Ad.  765. 
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1842.        ceive,  have  that  effect.    The  question  of  the  validity  of  the 
agreement  of  1835  is^  I  conceive^  fully  open  to  him. 

The  decree  pronounced  was  this : — 

Declare  that  it  appears  that  John  Dowell,  before  and  at  the  time  of 
the  date  and  signature  of  the  agreement  of  July,  1835,  and  from  thence- 
forth until  and  at  the  time  of  the  death  of  Mrs.  Bernard,  was  in  possession 
and  occupation  of  the  farm  as  tenant  under  the  lease  of  1823,  and  under 
that  agreement  subject  as  to  such  part,  if  any,  thereof,  as  was  held  by 
William  Price  under  the  said  John  Dowell,  as  tenant  to  him,  to  such 
under-tenancy,  if  any,  of  the  said  William  Price.     And  it  appearing  that 
Mrs.  Bernard  lived  until  some  time  in  the  month  of  May,  1837,  and 
therefore  some  months  after  the  expiration  of  the  term  demised  by  the 
lease  of  1823 — Declare  that  the  agreement  of  1835  was  (subject  to  the 
question  of  the  sufficiency  of  the  rent  nuide  payable,  and  the  covenants 
provided  by  such  agreement)  a  good  equitable  execution  of  the  power  o\ 
leasing  given  or  reserved  to  Mrs.  Bernard  by  the  settlement ;  bat  suck 
declaration  is  without  prejudice  to  the  said  questions  as  to  the  rents  and 
covenants.     Continue  the  injunction  until  further  order,  but  without  pre- 
judice to  the  leave  given  to  proceed  at  law,  as  after  mentioned,  the 
tiff  continuing  his  former  undertakings,  and  undertaking  to  treat  and  m 
nage  the  farm  in  a  proper  and  husbandlike  manner,  and  undertaking 
John  Dowell  shall  join  in  the  lease,  if  a  lease  shall  hereafter  be 
And  the  defendant,  John  Dew,  alleging  the  insufficiency  of  the  said  rem 
and  covenants,  and  alleging  that  breaches  of  covenant  have  been  com 
mitted  which  are  not  relievable  in  equity,  and  have  not  been  waived,  1 
the  defendant  Dew,  within  six  weeks,  bring  an  action  of  ejectment  on  h 
own  demise  for  the  purpose  of  recovering  the  possession  of  the  farm;  th 
plaintiffs  in  equity  not  to  set  up  any  objection  on  the  ground  of  want 
proof  of  a  notice  to  quit  prior  to  June,  1839,  or  on  the  ground  of  an 
waiver  or  supposed  waiver  of  any  such  prior  notice,  but  that  is  to 
without  prejudice  to  any  other  question  between  the  parties  in  the  actioi 
as  to  the  effect  of  any  conduct  of  either  party  or  otherwise;  and  let 
plaintiff  become  the  defendant  in  such  action;  and  let  the  parties  so 
ceed  therein  as  to  enable  issue  to  be  joined  in  such  action  before  the-^ 
end  of  Trinity  Term  next ;  and  let  either  party  be  at  liberty  to  proceeds 
to  judgment  in  such  action,  but  execution  therein  is  hereby  stayed  untiL^ 
further  order :  and  let  all  the  exhibits  in  this  cause  be  in  Court  at  the- 
trial  of  such  action ;  and  let  all  or  any  of  them  be  produced  in  evidence?^ 
at  such  trial,  upon  the  request  of  either  party,  saving  just  exceptions  ;r 
and,  in  the  meantime,  let  either  party  be  at  liberty,  at  his  own  expense^ 
to  have  copies  of  the  said  exhibits  of  the  other  parties  :  and  let  it  be  ad- 
mitted by  each  party  at  the  said  trial,  for  the  purposes  of  the  action,  that? 
Mrs.  Bernard's  death  happened  on  the  15th  of  May,  1837;  Mr,  Bernard's 
bankruptcy  in  the  year  1832 ;  the  consequent  title  of  hit  aisigneea  there- 
under to  his  life  estate,  and  the  names  of  such  Andgnect;  the  settle- 
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ment,  the  lease  of  1823 ;  the  fact  that  John  Dowell,  as  the  personal  repre-  1642. 

seDtatiTe  of  the  lessee,  was  entitled  to  the  benefit  of  that  lease  before  and 
m  July,  1885;  the  signature  by  Mr.  and  Mrs.  Bernard  in  July,  1835; 
the  agreement  of  that  date,  the  particulars  of  sale  and  contract  with  Mr. 
Dew,  and  the  conveyance  to  him.     Let  it  also  be  admitted  on  the  trial, 
for  the  purposes  of  the  action,  that  on  the  3rd  of  February,  1837,  in  pur- 
•nance  of  the  agreement,  Mrs.  Bernard,  with  the  intention  of  performing 
the  samC)  and  of  acting  in  due  exercise  of  the  power  of  leasing  conferred 
by  the  settlement,  executed  an  indenture  of  lease  to  John  Dowell  of  the 
farm  for  the  term,  at  the  rent  and  with  and  under  the  covenants  and  pro- 
visions required  by  the  said  agreement;  that  she  duly  executed  such  lease 
with  the  formalities  required  by  the  power,  and  that  John  Dowell  duly 
executed  a  counterpart  thereof;  and  that  such  indentiure  was  dated  the 
8rd  of  February,  1837;  and,  except  as  necessarily  varied  by  the  differ- 
ence of  date,  the  different  conunencement  of  the  term  and  the  different 
name  of  the  lessee,  was  conformable  in  all  respects  to  the  lease  of  1823; 
and  that  all  the  estate  and  interest  of  John  Dowell,  under  the  agreement 
of  1835,  and  under  the  indenture  of  1837,  were  by  deed  assigned  by  him 
to  the  i^ntiff*,  Thomas  Dowell,  in  July,  1837.    And  the  defendant, 
Thomas  Dew,  is  not  to  take  any  advantage  on  such  trial  of  any  breach  of 
covenant  subsequent  to  serving  the  notice  to  quit  of  June,  1839,  or  of 
the  non-payment,  or  any  failure  in  payment  of  rent.    And  the  plaintiff 
in  equity  is  not  to  take  any  advantage  on  such  trial  of  any  receipt  of 
rent,  by  or  on  behalf  of  Mr.  Dew,  subsequent  to  the  filing  of  the  bill  in 
this  cause.     Reserve  further  directions  until  after  judgment  in  such 
action.     Reserve  all  costs,  here  and  at  law,  with  liberty  to  apply.     And 
let  there  be  directions  as  to  witnesses  in  this  cause,  dead  or  unable  to 
attend,  as  in  the  case  of  an  issue ;  and  continue  the  order  as  to  the  rent, 
and  the  plaintiff's  undertakings  until  further  order.  And  let  the  defendant 
Dew,  within  six  weeks  from  this  time,  cause  to  be  delivered  to  the  plain- 
tiff in  equity,  or  his  solicitor,  full  particulars  of  such,  if  any,  breaches  or 
lOcged  breaches  of  covenant,  and  such,  if  any,  acts  or  alleged  acts  of  for- 
feiture, and  such,  if  any,  acts  as  he  shall  contend  to  have  entitled  him  to 
re-enter,  as  he  intends  to  rely  upon  at  the  trial ;  and  the  periods  within 
which  he  contends  that  the  same  were  committed,  and  the  particulars  also, 
if  any,  and  the  instances  and  reports,  if  any,  on  which  he  intends  to 
lUege  the  lease  to  contiun  insufficient  covenants.    And  in  the  event  of 
obtaining  a  decree  for  specific  performance,  the  plaintiff  to  undertake  to 
put  the  farm  into  repair  and  order  according  to  the  covenants  within 
ox  months  afterwards ;  and  to  abide  by  such  order  as  to  the  rent  for  the 
lime  past  and  to  come,  as  this  Court  shall  think  fit  to  make;  and  in  such 
svent  as  aforesaid,  the  plaintiff  and  John  Dowell  severally  undertaking, 
hat  John  Dowell  shall  join  in  such  lease  as  this  Court  shall  direct  to  be 
Executed,  and  be  liable  for  the  rent  and  covenants  therein  to  be  reserved 
md  contained.   And  the  plaintiff  in  equity  consenting,  let  him  be  ordered 
not  to  remove  from  the  farm  more  than  two-thirds  of  the  present  corn 
aropa  therein  without  the  leave  of  the  Court,  till  further  order. 
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1842. 

»    ^  ^^^  James  v.  Frearson. 

On  a  biu  filed  AgNES  TAYLOR  being  seised  and  possessed  of  con- 
^SJf ewk^r  si^^'^b^®  ^*^  ^^  personal  estete,  by  her  will  dated  the 
to  cliargc  him     gth  March,  1816,  after  bequeathing  to  Esther  James  her 

in  respect  of  i  ■%    t*       »  :i«ii 

devattavitt  household  goods  and  furniture,  gave,  devised,  and   be* 

SlccJ^ecutor,  queathed  all  her  ready  money,  securities  for  money,  book 

Sbed^dant'  ^^^^f  ^v  *^^  ^  Other  her  property,  real  and  personal, 

by  hu  answer,  to  her  nephew  James  Frearson,  the  son  of  the  testatrix's 

denied  that  he  _  .      _^. 

had  erer  inter-  late  brother  John  Frearson,  John  Dickenson,  and  Francis 
Stor'saffidre'"  J*™©8,  their  heirs,  executors,  and  administrators  respec- 
in  ^e  lifetime  tively,  according  to  the  nature  of  the  said  estates,  upon 
cntor;  and  it  trust  that  they  or  the  survivors  or  survivor  of  them,  and 
that  he  had  not  the  heirs,  exocutors,  and  administrators  of  such  survivor, 
S?^  ^^h  should  collect,  get  in,  and  convert  the  same  into  money, 
of  that  execa-     ^nd  thereout  pay  her  funeral  expenses  and  just  debts,  and 

tor: — Held,  '^  ''  *^  •»  # 

nererthdess,  after  paying  £100  to  Esther  James,  invest  the  clear  residue 

doDM  of  ^o'  in  the  public  funds,  or  on  real  security,  and  out  of  the 

•p«tS«  to  dif-  dividends  and  interest  of  such  funds  and  securities,  apply  a 

ferent  facts,  sufficient  sum  towards  the  support  and  education  of  James 

bat  corroborat- 
ed by  circmn-    Taylor  Jamcs,  the  son  of  Esther  James,  until  he  should 

espe^ybj^  attain  the  age  of  21,  and  upon  his  attaining  that  age  to 

^^^^d^^  pay  and  transfer  to  him  all  such  principal  monies,  stocks, 

deed  haying  ftinds,  and  securities;  and  in  case  he  should  die  under 

by  the  snrviy.  21,  to  pay  and  transfer  the  same  unto  and  amongst  the 

wtth^'we-  children  who  should  be  then  living  of  the  testatrix's  bro- 

OTtor  of  the  h^q^,  Johu  Frearson,  in  equal  shares.    The  will  contained 

deceased,  that 

there  was  a  suf.  a  declaration  that  the  trustees  should  not  be  charged  or 
for^^qSri^  chargeable  with  any  more  of  the  monies  and  premises  than 
Se's^^^'  they  respectively  should  actually  receive,  and  that  one  of 
ezecator.    The  them  should  not  be  answerable  or  accountable  for  the 

Conrt  accord- 
ingly directed     other  of  them,  but  each   for  his   own  acts  and  defaults 

special  enqoi-       -.^i„ 
net  on  the  sub-   "^7* 

i^  The  testatrix  died  on  the  26th  May,  1816,  leaving  the 

several  persons  named  in  her  will  surviving  her.    Esther 
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James  in  1827  married  Edward  Newby.  John  Dickenson  1842, 
died  in  December^  1823,  having  by  his  will  appointed  his 
wife  Elinor  Dickenson  his  sole  executrix,  who  proved  his 
will,  and  died  in  the  jesr  1825,  leaving  Benson  Harrison 
her  executor,  who  duly  proved  her  will.  James  Taylor 
James  attained  the  age  of  21  in  July,  1836. 

The  bill  was  filed  by  James  Taylor  James  against  James 
Frearson  and  Francis  James.  It  stated  that  the  defendants 
and  Dickenson,  who  was  an  attorney,  upon  the  decease  of 
the  testatrix  accepted  the  trusts  of  the  will,  and  took  upon 
themselves  the  execution  of  it ;  that  the  farming-stock  and 
other  personal  estate  of  the  testatrix  was  sold  by  auction 
on  behalf  of  the  executors,  and  that  the  defendants  at- 
tended and  sanctioned  the  sale ;  that  the  monies  got  in  on 
account  of  the  testatrix's  estate,  including  the  monies 
arising  from  the  auction,  were  received  by  Dickenson,  with 
the  sanction  and  permission  of  the  defendants;  that 
Dickenson  out  of  such  monies  paid  the  debts  and  funeral 
expenses  of  the  testatrix  and  the  legacy  of  £100,  but  that 
he  never  invested  the  residue,  though  amounting  to  up* 
wards  of  £4000,  for  the  benefit  of  the  plaintiff,  nor  ever 
allowed  him  any  maintenance,  nor  ever  proved  the  vrill; 
that  the  defendants  took  no  steps  to  compel  Dickenson 
properly  to  perform  the  trusts  of  the  vrill,  although  he 
acted  and  professed  to  act  on  behalf  of  himself  and  the 
defendants;  that  the  defendants  had  since  Dickenson's 
death  proved  the  will;  that  the  defendant  James,  on  seve-^ 
ral  occasions  in  the  lifetime  of  Dickenson,  received  con- 
siderable sums  of  money  firom  Dickenson,  or  his  clerk 
Sykes,  on  account  of  the  testatrix's  estate ;  that  the  amount 
of  these  sums  had  been,  in  breach  of  trust,  retained  by  the 
defendant  James,  with  the  privity  of  the  other  defendant, 
and  secured,  as  they  pretended,  by  a  mortgage  of  an  estate 
of  James;  that  Dickenson's  estate  was  insolvent,  and 
that  the  defendants  had  entered  into  a  composition  with 
Benson  Harrison,  the  representative  of  Dickenson,  under 
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1842.  which  they  had  received  an  inconsiderable  dividend  on 
account  of  the  testatrix's  estate,  and  that  since  the  execa- 
tion  of  that  deed^  Benson  Harrison  had  received  nothing 
on  account  of  Dickenson's  estate. 

As  evidence  (in  addition  to  what  has  been  previously 
stated)  that  the  defendants  acted  in  the  executorship  be- 
fore the  death  of  Dickenson,  the  bill  alleged,  that  on  the 
occasion  of  the  testatrix's  funeral,  her  will  was  read  over 
to  the  defendants  and  the  assembled  relatives,  and  that 
neither  of  the  defendants  made  any  observation  expressive 
of  an  intention  not  to  accept  the  trusts ;  that  the  sale  ol 
the  testatrix's  effects  was  advertised  in  the  usual  manner ; 
that  both  the  defendants  were  present  at  the  sale,  and 
took  part  therein  as  executors ;  and  that  during  the  life  o; 
Dickenson,  and  while  he  acted  or  professed  to  act  as  exe- 
cutor, the  defendants  called  several  times  at  his  office  to 
enquire  into  the  state  of  the  affairs  of  the  estate  of  the 
testatrix,  and  to  require  firom  him  an  account  of  the  monies 
paid  and  received  by  him  on  account  of  the  estate,  and  that 
latterly  they  were  unable  to  see  John  Dickenson,  but  saw 
his  clerk  Sykes. 

The  bill  prayed,  that  an  account  might  be  taken  of  the 
personal  estate  of  the  testatrix  possessed  by  Dickenson,  or 
which  but  for  his  wilful  default  might  have  been  received 
by  him,  and  that  it  might  be  declared  that  the  defendants 
were  severally  liable  for  the  sums  received  by  Dickenson, 
and  not  accounted  for  by  him,  and  might  be  decreed  to 
make  good  the  same ;  and  that  an  accoimt  might  be  taken 
of  all  sums  received  by  each  of  the  defendants  on  account 
of  the  testatrix's  estate,  with  half-yearly  rests,  and  jE5  per 
cent,  interest  on  the  balances  from  time  to  time  appearing 
to  be  in  their  hands,  and  they  might  be  decreed  to  pay 
the  same;  and  that  in  case  either  of  them  should  appear 
to  be  insolvent,  that  each  should  be  declared  liable  for  the 
amount  found  due  from  both,  and  should  be  decreed  t6 
pay  the  same. 


CASES   IN   CHANCERY.  873 

The  defendant  Freiurson,  by  his  answer/  denied  that  he  1842. 
did  upon  the  death  of  the  testatrix  accept  the  trusts  of  the 
willj  or  that  he  had  undertaken  the  execution  thereof^ 
until  after  the  death  of  Dickenson;  for  knowing  that 
Dickenson  had  been  the  confidential  agent  and  adviser  of 
the  testatrix^  and  that  he  was  then  employed  as  such  agent 
and  adviser  by  Esther  James  and  Francis  James^  who  from 
their  near  connection  with  the  plaintiff^  were  the  proper 
guardians  of  his  interests^  the  defendant  forbore  to  inter- 
fere  in  any  manner  in  the  executorship  during  the  lifetime 
of  Dickenson.  He  admitted  that,  on  the  death  of  Dicken- 
son^ he  was  requested  by  Mrs.  Newby  (formerly  Esther 
James)  to  undertake  the  trusts  of  the  will,  and  he  then 
discovered  for  the  first  time  that  Dickenson  had  not 
proved  the  will,  but  had  acted  as  executor  and  had  called 
in  the  testatrix^s  mortgages,  and  converted  into  money  the 
rest  of  her  personal  estate,  and  mixed  the  proceeds  with 
his  own  monies.  The  defendant  then  stated,  that  under 
such  circumstances  he  was  unwilling  to  undertake  the 
executorship,  but  to  prevent  the  total  loss  of  the  estate  he 
did  so,  and  he  accordingly,  together  with  the  defendant 
James,  proved  the  will.  He  further  stated,  that  having 
taken  upon  himself  the  executorship,  he  took  legal  advice 
as  to  whether  he  should  file  a  bill  against  Benson  Harrison 
for  the  recovery  of  what  was  due  from  Dickenson,  but 
upon  being  informed  that  Dickenson's  estate  was  insolvent, 
he  forbore  to  take  that  step ;  and  he  admitted,  that  after 
an  investigation  of  Dickenson's  affairs,  and  after  several 
meetings  of  Dickenson's  creditors,  at  one  of  which  the  ba- 
lance due  from  Dickenson's  estate  to  that  of  the  testatrix 
was,  upon  an  examination  of  the  accounts,  found  to  be 
£4180,  he  the  defendant,  and  the  defendant  James,  did, 
at  the  request  of  Mrs.  Newby,  who  took  an  active  part 
at  the  meetings,  execute  to  Benson  Harrison,  in  conjunc- 
tion with  the  other  creditors  of  Dickenson,  a  deed  of  com- 
position^ bearing  date  the  19th  November,  1831,  under 
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1842.        which  two  dividends  of  £1465  and  1392.  13«.  (latter 

understood  to  be  a  final  dividend)  were  receiyed  on  ac* 
count  of  the  testatrix's  estate.    The  defendant  denied  all 
knowledge^  till  after  the  death  of  Dickenson,  of  the  pay- 
ments made  by  Dickenson  and  Sykes  to  the  defendant 
James ;  but  he  stated,  that  upon  those  payments  coming 
to  his  knowledge,  he  required  a  security  from  James,  and 
finding  that  he  had  no  better  security  to  give,  he  admitted 
that  he  had  taken  from  James  a  mortgage  for  £1000,  the 
amount  of  three  sums  and  interest,  advancing  to  James^ 
out  of  the  testatrix's  estate,  d&200  in  addition,  in  order  to 
pay  off  a  former  mortgage,  and  thereby,  as  the  defendant 
submitted,  to  better  the  security  by  getting  in  the  legal 
estate.    And  he  alleged  that  he  had  always  been  ready  and 
wiUiDg,  and  had  frequently  offered,  to  assign  the  mortgage 
to  the  plaintiff,  and  in  the  meantime  to  pay  the  rent  (£39) 
to  him.    He  admitted  that  he  was,  as  a  relative  of  the  tes- 
tatrix, present  at  the  reading  of  her  will,  and  that  he  made 
no  objection  to  the  executorship.    He  also  admitted  that 
he,  on  his  return  from  market,  was  present  at  the  aalc^ 
but  denied  that  he  took  any  part  in  it  as  executor,  or  that 
he  ever  authorized  advertisements  in  his  name.   He  denied 
the  whole  of  the  allegations  in  the  bill  as  to  his  calling 
with  the  other  defendant  at  Dickenson's  office,  and  as  to 
what  took  place  there.     He  did  not,  however,  deny  that 
he  had  ever,  for  any  purpose,  called  at  Dickenson's  office. 
The  answer  of  the  defendant  James  did  not  materially 
differ  from  the  answer  of  Frearson,  except  that  he  ad> 
mitted  having  gone  to  Dickenson's  office  in  his  lifetime 
on  affairs  of  his  own. 

In  support  of  his  case,  the  plaintiff  examined  two  wit- 
nesses. One  of  these,  Mrs.  Newby,  stated  that  after  the 
funeral  of  the  testatrix,  her  friends  returned  to  the  houses 
when  the  will  was  read  aloud  by  Isaac  Dickenson,  the  bro- 
ther of  John  Dickenson,  both  the  defendants  being  presenti 
and  the  names  of  the  trustees  and  executors  being  dis- 
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fincUy  mentioned^  and  that  the  d^onent  did  not  hear  1842. 
either  of  the  defendants  refuse  to  accept  the  trusts;  and 
that  after  the  will  was  read  Isaac  Dickenson  took  it  away 
with  him.  The  deponent  also  stated,  that  the  farming- 
stock  and  effects  were  sold  by  order  of  the  trustees,  who 
were  both  present  at  the  sale  in  the  capacity  of  trustees, 
and  exercised  acts  of  authority  or  ownership,  by  giving 
orders  respecting  the  sale,  namely,  by  ordering  the  de- 
ponent, who  was  resident  in  the  house,  to  provide  refresh* 
meats  and  make  things  ready ;  that  on  the  day  of  the  sale 
the  deponent  asked  both  defendants  to  give  her  a  pig,  &c., 
which  they  agreed  to;  and  that  when  the  defendants  were 
in  the  habit  of  going  to  see  John  Dickenson,  the  defend* 
ant  James  used  to  call  at  the  deponent's  house  on  his  re* 
tarn,  &c. 

The  other  witness,  Sykes,  deposed  to  several  calls  having 
been  made  by  the  defendant  Frearson  at  Dickenson's 
office,  during  his  lifetime,  for  the  purpose  of  making  en- 
qniries  relative  to  the  affairs  of  the  testatrix ;  and  he  ako 
stated,  that  on  one  occasion  both  the  defendants  called 
ti^ther,  but  that  Dickenson,  by  reason  of  illness,  de- 
dined  to  see  them :  that  nothing  particular,  however,  was 
said  on  this  occasion,  except  that  James  enquired  gene- 
rally how  the  accounts  of  the  testatrix  were  going  on, 

Mr.  Sfvanston  and  Mr.  RomUbf,  for  the  plaintiff,  referred 
to  Muckhw  y.  Roller  {a)  and  Booth  v.  Booth  (i). 

Mr.  BusseU  and  Mr.  Phillips,  for  the  defendants,  con- 
tended that  there  was  no  ground  whatever  for  charging 
the  defendant  Frearson  in  respect  of  anything  which  took 
place  before  the  death  of  John  Dickenson. 

Thb  Vice-chancellor. — ^Every  step  which  has  been 

(a)  Jac  198.  {h)  1  Beav.  125. 
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1842.  taken  in  the  argnment  has  only  shewn  it  to  be  more  and 
more  absolutely  necessary  that  an  enquiry  should  be  di- 
rected upon  almost  every  point  raised  in  the  pleadings. 

The  plaintiff^  who  attained  his  majority  in  1836,  and 
filed  his  bill  in  1839,  sues  as  the  residuary  legatee  of  a  tes- 
tatrix who  died  more  than  twenty  years  ago.    The  de- 
fendants are  the  surviving  executors  and  trustees  of  the- 
testatrix.     The  subject-matter  of  the  transactions  in 
tion  is  only  personalty.    The  defendants  were  relatives  oi 
the  testatrix,  who  carried  on  the  business  of  a  farmer^  and^ 
appears  to  have  been  wealthy.     Dickenson,  one  of  the- 
trustees  and  executors,  was  a  professional  gentleman,  and. 
probably  concerned  for  her  in  her  lifetime.    Probably,  for* 
this  reason  the  lady  put  him  in  the  administration  of  her* 
affairs  after  her  death.     It  appears,  however,  singularly 
enough,  that  though    the  personal  estate  consisted  oF 
several   thousands  of  pounds,  and  was  not  confined  ta 
farming-stock  and  matters  of  that  description,  there  was 
no  probate  in  the  lifetime  of  Dickenson,  who  survived  her 
several  years,  and  died  in  1823.     Probate  was,  in  the  year 
1825,  taken  out  by  the  two  defendants  on  the  record.    It 
is  clear,  however,  that  during  the  years  which  elapsed  be- 
tween the  death  of  the  testatrix  and  that  of  Dickenson,  the 
estate  was  administered  by  the  defendants  and  Dickenson, 
or  some  or  one  of  the  three,  substantially  in  the  same  way 
as  if  probate  had  been  obtained.    It  appears  that  Dicken- 
son, at  the  time  of  his  death,  had  received  several  sums 
upon  account  of  the  personal  estate,  and  was  indebted  to 
the  estate  in  a  large  amount,  exceeding  JS4000 ;  and  after 
the  death  of  Dickenson,  the  defendants,  having  proved  the 
will,  appear  to  have  entered  into  an  arrangement  with  the 
representatives  of  Dickenson  for  the  purpose  of  settling 
that  demand,  and  receiving  payment  from  the  estate  of 
Dickenson,  by  way  of  composition.    We  are,  however,  left 
in  the  dark  during  the  six  or  seven  years  between  the 
death  of  Dickenson  and  the  death  of  the  testatrix^  as  to 
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the  particulars  of  the  sum  left  in  the  hands  of  Dickenson.  1842. 
It  is  suggested  for  Frearson  that  he  cannot  be  compelled  to 
Bccount  for  them^  because^  amongst  other  reasons^  he  did 
not  prove  the  will  till  the  death  of  Dickenson.  From  the 
absence  of  probate^  however^  in  Dickenson^s  lifetime  little 
is  to  be  inferred,  because,  if  there  was  no  probate,  matters 
went  on  as  if  it  had  been  taken  out  in  the  usual  way  j  and 
as  to  this  or  any  other  matter,  the  defendant  has  entered 
into  no  evidence  in  the  cause,  oral  or  documentary. 

On  the  part  of  the  plaintiff  two  witnesses  have  been 
examined.  One  of  them,  the  plaintiff's  mother,  was  at 
the  house  at  the  time  of  the  testatrix's  death,  and  was 
present  at  some  of  the  transactions  which  took  place  after 
her  death;  and  if  the  evidence  of  the  two  witnesses  is  to 
be  believed,  no  doubt  they  establish  the  fact,  that  in  the 
lifetime  of  Dickenson,  and  at  an  early  period  after  the 
death  of  the  testatrix,  Frearson  had  accepted  the  executor* 
ship.  I  say  if  it  is  to  be  believed,  because  Frearson  has 
denied  it.  It  is  not  proposed  to  decide,  and  I  do  not  say 
that  I  shall  now  decide,  that  point ;  but  to  say  in  the  face 
of  the  facts  appearing  from  the  evidence,  more  especially 
the  fact  of  a  large  balance  remaining  in  the  hands  of 
Dickenson  at  his  death,  followed  by  a  deed  of  composition 
by  his  executors  after  his  death,  to  say,  as  has  been  sug- 
gested^ that  there  shall  be  no  enquiry  as  to  these  circum- 
stances, is  a  proposition  of  such  a  nature  as  it  has  seldom 
occurred  to  me  to  hear  made  in  a  court  of  justice.  It  is 
plain  there  must  be  an  enquiry. 

Before^  however,  I  proceed  to  direct  the  enquiries,  I  may 
remark  upon  the  meaning  of  the  word  "  both,^'  in  the  de- 
position of  Mrs.  Newby.  It  is  clear  that  she  meant  both 
the  defendants.  Looking  at  the  whole  of  her  evidence 
it  18  impossible  to  think  otherwise. 

The  transaction  as  to  James,  the  other  executor,  equally 
demands  enquiry.  I  have  been  anxious,  as  far  as  I  could^ 
not  to  express  any  opinion  on  the  case^  and  I  desire^  in 
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1842.  sending  it  to  the  Master's  Office,  to  haye  it  understood 
that  I  express  no  opinion  as  to  what  ought  to  be  the  result 
of  all  the  facts,  after  going  before  the  Master.  All  I  de- 
cide is,  that  it  is  a  case  for  enquiry,  with  larji^e  and  ample 
discretionary  powers  in  the  Master.  The  Registrar  wiU 
take  a  note  oi  there  being  no  objection  for  want  of  parties, 

DiRKCT  the  ordinary  administration  accounts  against  the  two  defendants 
as  if  they  were  the  only  executors.    Then  let  the  Master  enquire  what 
parts  of  the  testatrix's  personal  estate,  if  any,  are  now  ovtstanding ;  and  if 
any  parts  of  the  testatrix's  personal  estate  are  now  outstandings  how  long 
the  same  have  been  so,  and  under  what  circumstances.     Enquire  when, 
and  by  what  person  or  persons,  and  in  what  character,  and  under  what  cir- 
cumstances, idl  other  parts  of  the  testatrix's  personal  estate  have  been  pos- 
sessed, received,  applied,  and  disposed  of,  and  what  has  become  therecC 
Enquire  and  state  what  payments  were  properly  made  on  account  <^  ths 
testatrix's  estate,  or  in  the  course  of  a  due  administration  thereof  in  tlie 
lifetime  of  the  late  John  Dickenson,  and  when  and  by  whom,  and  in  whst 
character,  and  to  what  amount.    The  Master,  in  considering  what  paf* 
ments  were  so  made,  not  to  have  regard  to  the  probate  not  being  pro- 
duced.   Enquire  and  report  whether  Dickenson  in  his  lifetime  ever,  and 
when,  first  accepted  the  trusteeship  or  executorship  of  the  testatrix's  wil^ 
and  whether  in  his  lifetime  he  acted  in  that  character,  and  when  fint 
Enquire  and  report  when  first  the  defendants  respectively  accepted,  or 
agreed  to  accept,  the  trusteeship  and  executorship  of  the  siud  will ;  and 
whether  the  defendants,  or  either  and  which  of  them,  ever,  and  when, 
first  acted  in  such  trusteeship  or  executorship  in  the  lifetime  of  John 
Dickenson.    Enquire  and  report  in  what  sum  and  under  what  circun- 
stances  John  Dickenson  was  indebted  to  the  testatrix's  estate  at  the  time 
of  his  death,  and  by  what  means  he  had  become  so,  and  how  long  he 
had  been  so.    Enquire  and  report  when  first  the  defendants  respectively, 
or  either  and  which  of  them,  had  notice  that  John  Dickenson  was  in- 
debted to  the  estate  of  the  testatrix  in  any  and  what  sum.     Enquire  and 
report  whether  the  defendant,  Francis  James,  was,  at  the  time  of  filing 
the  bill,  indebted  to  the  testatrix's  estate  in  any  and  what  sum  of  money, 
and  by  what  means,  and  under  what  circumstances,  and  when  he  had  be- 
come 80,  and  how  long  he  had  been  so,  and  when  first  the  defendant  Frear- 
son  had  notice  that  James  was  indebted  to  the  testatrix's  estate  in  any  and 
what  sum  of  money.    Enquire  and  state  whether  the  defendant  Freanon 
ever,  and  when,  took  any  and  what  security  or  securities  from  the  defendant 
James,  in  respect  of  any  and  what  sum  due  firom  the  defenduit  James  to 
the  testatrix's  estate,  and  under  what  circumstances,  and  what,  if  any  thing, 
has  been  produced  thereby,  and  what,  if  any  thing,  the  defendant  Frearsoo 
received,  and  the  value  of  such  securities.    Enquire  under  what  cxrcnm- 
stances  tiie  compondoo  deed  of  the  19th  Novtiiibtr,  1S31,  waa  tnlMid 
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into,  and  what,  if  any  thing,  has  been  received  by  the  parties  to  this 
cause,  or  any  or  either  and  which  of  them,  or  by  or  for  their  or  his  order 
or  use,  under  or  by  virtue  of  such  deed,  and  whether  anything  now  re- 
mains to  be  received  thereunder.  Enquire  and  state  when  the  plaintiff 
attained  hb  majority ;  when  he  first  had  notice  of  the  composition  deed ; 
when  he  first  had  notice  of  the  defendant  James  being  indebted  to  the 
said  testatrix's  estate,  and  when  he  first  had  notice  of  the  security  obtain- 
ed from  James.  Enquire  and  state  whether  any  and  what  account  or 
accounts  was  or  were  ever,  and  when,  settled  between  the  plaintiff  on  the 
cue  hand,  and  the  defendants,  or  the  defendants  and  Walker,  or  any  or 
either  and  which  of  them,  on  the  other,  and  of  what  nature  and  imder 
what  circumstances ;  and  if  the  Master  shall  find  any  such  accounts  to 
have  been  setded,  let  him  state  all  the  particulars  relating  thereto,  and 
whether,  when  the  plaintiff  settled  the  same,  he  had  notice  of  all  the  ma- 
terial facts  and  circumstances  relating  to  the  subject  thereof.  Enquire 
and  state  whether  any  and  what  vouchers,  or  other  documents  or  papers 
relating  to  the  said  testatrix's  estate,  or  the  administration  thereof, 
were  ever,  and  when,  delivered  to  the  plaintiff,  or  by  hie  order  or 
for  hla  use,  and  by  whom,  and  under  what  circumstances^  and  what 
has  become  thereof;  and  whether  the  defendants,  or  either  and  which  of 
them,  at  the  time  of  filing  the  bill,  or  at  any  time  since,  had  in  their  or 
his  possession  or  power  any  and  what  documents,  papers,  or  writings  re- 
lating to  the  aaid  testatrix's  estate,  or  the  administration  thereof.  Liberty 
to  state  any  special  circumstances  with  respect  to  the  acta  and  conduct  of 
the  defendanta  and  Dickenson  respectively,  between  the  death  of  the 
testatrix  and  the  death  of  Dickenson,  or  subsequently,  relating  to  her 
afidrs,  or  the  administration  thereof.  Liberty  to  state  special  circum- 
stancea  (if  he  shall  find  any)  with  respect  to  the  acts  and  conduct  of  the 
plaintiff,  in  respect  of  the  matters  aforesaid,  or  any  of  them,  since  hia 
majority.  Liberty  to  state  any  special  circumstances  with  regard  to  any 
ef  the  matters  aforesaid.  Let  the  accounts  and  enquiries  as  to  the  testa- 
trix's estate,  and  receipts  and  pajrments  in  respect  thereof^  be  without  pre- 
judice to  the  effect,  if  any,  to  be  given  to  any  settled  account  or  accounts^ 
if  the  Master  shall  find  any.  Usual  directions  for  discovery  and  produc- 
tion of  documents.    Reserve  further  directions  and  costs,  with  liberty  to 
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1842. 

March  14M,  MoRRIS  V.  LiVIE. 

15M.  T) 

Testator  be-  JtvOBERT  LIVIE,  the  elder,  by  his  will,  dated  the  20th 
Sr^t^t^  tf  o^  December,  1806,  gave  and  bequeathed  unto  his  brother- 
hU  three  cxc-     in-law,  Alexander  Champion,  and  his  partner  Robert  Livie 

caton,  80  much  '  xr       '  xr 

money  as  would  the  younger,  the  sum  of  £4000,  upon  trust  that  they  and  the 
^ol^Mlsrwhich  survivor  of  them,  and  the  executors  or  administrators  rf 
^d^ooids^^  such  survivor,  should,  as  soon  as  conveniently  might  be  after 
in  their  joint      the  testator's  decease,  lay  out  and  invest  the  same  in  the 

name§,  upon  " 

tnut  to  pay  the  public  fimds  in  their  or  his  names  or  name,  and  should  stand 
fo7iife ;  the  *  posscsscd  thereof,  and  of  the  dividends  thereof,  upon  trust 
^pit^,  after      ^o  rcccivc  the  interest  and  dividends  when  and  as  the  same 

0.  8  death,  to 

sink  into  the  should  become  due  and  payable,  and  pay  the  same  into  the 
then,  out  of  the  proper  hands  of  Catherine  Primrose,  the  testator's  sister, 
I^^'iSnni-  ^^  *^  ^^^  assigns,  for  her  sole  use  and  benefit,  fipee  from 
ary  legacies,  ^j^g  debts,  control,  or  engagements  of  any  husband  whom 
was  a  legacy  of  she  might  intermarry,  her  receipts  alone,  notwithstand- 
and  beqaeatiied  ii^g  such  covcrture,  to  be  good  sufficient  discharges,  &c. ; 
ridiw^^D."'"  ^^^  ^^^^  ^^^  decease,  upon  trust  to  pay,  assign,  and 
Upon  the  death  transfer  the  said  principal  sum,  and  the  stocks  or  funds 

of  the  testator,  . 

A.  and  B.  pnr-  whcrciu  the  same  might  be  invested,  and  the  interest  and 
sols,  purroant"  dividends  thereof,  imto  her  son  Robert  Primrose,  if  he 
*f S« wm^^A*  ®^^^^  ^^  living  at  the  decease  of  his  said  mother,  for  his 
afterwards         own  absolute  use ;  but  in  case  he  should  die  in  the  life- 

B.  sold  oat  the  time  of  his  said  mother,  then  the  testator  directed  that  the 
pUei  the  pro-'  ^^^  principal  money,  and  the  stocks  or  funds  to  be  pur- 
ceeds  to  his        chased  therewith,  as  aforesaid,  should  sink  into  and  beoome 

own  use : — 

Held,  that  part  of  the  residue  of  his  personal  estate  thereinafter  be- 
^ropriation  qucathed.  And  after  giving  several  specific  legacies,  the 
I!toik**w  M  to*'  testator  gave  and  bequeathed  all  the  rest  and  residue  of 

separate  it  from 

the  residue,  and 

consequently,  that  0.  and  D.  were  entitled  to  be  reimbursed  ratably  out  of  B/s  legacy  of  £9M 

the  losses  which  they  had  respectiyely  incurred  by  means  of  B/s  breach  of  trust. 

If  an  executor  assigns  his  rerersionary  legacy,  the  assignee  takes  it  subject  to  the  equitiBS 
which  attached  to  the  executor ;  and  therefore,  if  the  latter,  though  subsequiendy  to  the  assigB- 
ment,  wastes  the  testator's  assets,  the  assignee  cannot  reoeifc  the  logicy  till  wtiifaction  hM 
been  made  for  the  breach  of  trust. 
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his  estate  and  effects^  subject  to  the  payment  of  his  debts  1842. 
and  funeral  expenses^  and  also  the  several  legacies  therein- 
before given  unto  the  said  Alexander  Champion  and 
Robert  Livie  the  younger,  their  executors  and  admini- 
strators, upon  trust  that  they  or  the  survivor  of  them,  his 
executors  and  administrators,  should,  as  soon  as  conve- 
niently might  be  after  his  decease,  collect  and  get  in  the 
same,  and  after  deducting  all  necessary  expenses,  should 
lay  out  and  invest  the  clear  residue  of  his  estate  and  effects, 
firom  time  to  time,  in  some  of  the  public  funds,  or  upon  real 
securities,  as  to  them  should  seem  best,  in  their  or  his  names 
or  name,  and  should  stand  possessed  of  all  such  stocks, 
fimds,  and  securities,  and  of  the  dividends  and  interest 
thereof,  upon  trust,  during  the  life  of  Jane  Livie,  the  tes- 
tator's wife,  to  receive  the  dividends,  interest,  and  produce 
of  the  said  clear  residue,  and  pay  the  same  unto  his  wife, 
or  otherwise  authorize  and  empower  her  to  receive  the 
same  during  her  life,  for  her  own  sole  and  absolute  use  and 
benefit;  and  from  and  immediately  after  the  decease  of  his 
said  wife,  upon  trust  to  sell  and  transfer  the  said  stocks, 
fimds,  and  securities  wherein  or  upon  which  the  rest  and 
residue  of  his  said  personal  estate  should  be  invested,  and 
to  receive  and  stand  possessed  of  all  the  monies  arising 
firom  the  sale  thereof,  and  all  the  dividends  and  interest 
which  should  have  arisen  from  the  decease  of  his  said  wife, 
upon  the  several  trusts,  and  to  pay  and  apply  the  same  for 
the  several  legacies,  uses,  intents,  and  purposes  therein- 
after mentioned.  And  in  particular,  the  testator  thereby 
gave  and  bequeathed  the  sum  of  £6000,  part  of  such  last- 
mentioned  monies,  to  his  nephew  the  said  Robert  Prim- 
rose, to  be  paid  to  him  as  soon  after  his  the  said  testator's 
wife's  decease  as  conveniently  might  be,  for  his  own  abso- 
lute use.  And  the  said  testator  thereby  also  bequeathed 
the  sum  of  £6000,  further  part  of  such  last-mentioned 
monies,  unto  the  said  Robert  Livie  the  younger,  to  be  paid 
to  him  over  and  above  all  other  legacies  given  to  him  by 
VOL.  I.  c  c  N.  c.  c. 
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1842.  Ills  said  will^  as  soon  as  conveniently  might  be  after  his,  the 
testator's,  wife's  decease,  to  and  for  his  own  absolute  use. 
And  after  giving  out  of  such  last-mentioned  monies  the 
several  other  legacies  therein  particularly  mentioned,  as  to 
all  the  rest  and  residue  of  the  said  stocks,  funds,  and  secu- 
rities wherein  the  residue  of  his  estate  and  effects  should 
be  invested,  and  of  all  monies  to  arise  by  sale  thereof,  and 
all  other  his  estate  and  effects,  firom  and  after  the  decease 
of  his  said  wife,  and  payment  and  appropriation  of  the 
several  sums  of  money  and  legacies  thereinbefore  given 
and  bequeathed,  the  testator  directed  that  his  said  trus- 
tees, and  the  survivor  of  them  &c.,  should  stand  possessed 
thereof,  in  trust  for  such  person  and  persons,  and  for  such 
uses,  intents,  and  purposes  as  his  said  wife,  in  and  by  her 
last  will  and  testament,  or  any  codicU  thereto,  should  limit 
or  appoint,  give  or  bequeath  the  same ;  and  in  default  of 
such  limitation  or  appointment,  gift,  or  bequest,  and  as  to 
all  such  part  thereof  whereof  no  such  limitation  or  appoint- 
ment, gift,  or  bequest  should  be  made,  in  trust  for  the 
executors  and  administrators  of  his  said  wife.  And  the 
testator  appointed  the  said  Jane  Livie,  Alexander  Cham- 
pion, and  Robert  Livie  the  younger,  executrix  and  execu- 
tors of  his  will. 

By  a  codicil  to  his  will,  dated  the  19th  of  February, 
1807,  after  reciting  the  bequest  of  £4000  for  the  benefit 
of  his  sister  Catherine  Primrose,  the  testator  declared  his 
will  to  be,  that  in  case  the  said  sum  of  £4000  should  be 
insufficient  to  purchase  the  sum  of  6666/.  13s.  4d.  Three  per 
cent.  Consolidated  Bank  Annuities,  the  deficiency  should 
be  made  good  out  of  his  personal  estate,  and  he  therefore 
gave  and  bequeathed,  in  the  event  aforesaid,  unto  the  said 
Alexander  Champion  and  Robert  Livie  the  younger,  and 
the  survivor  of  them,  so  much  money,  in  addition  to  the 
said  sum  of  £4000,  as  would  with  that  sum  purchase  the 
sum  of  6666/.  13s.  4sd.  Three  per  cent.  Consols.  And  he 
declared  that  the  trustees  should  stand  possessed  of  the 
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said  sum  of  6666/.  13^.  4d.  Three  per  cent.  Consols^  upon        1842. 
the  same  trusts  as  were  in  his  will  mentioned  and  declared 
concerning  the  stocks  and  fiinds  therein  directed  to  be 
purchased  with  the  said  sum  of  £4000. 

The  testator  died  in  May^  1807^  and  his  will  was  proved 
in  the  same  month  by  Champion  and  Robert  Livie  the 
younger.  Champion  afterwards  dying,  probate  was  in 
April,  1809,  granted  to  Jane  Livie. 

In  1823,  which  was  in  the  lifetime  of  his  mother,  Robert 
Primrose  died,  whereupon  a  bill  was  filed  by  his  executors, 
Morris  and  Dawes,  against  Jane  Livie,  the  assignees 
under  the  bankruptcy  of  Robert  Livie  the  younger,  and 
other  persons,  suggesting  that  after  the  death  of  Champion, 
Robert  Livie  the  younger  had  committed  a  devastavit  as  to 
part  of  the  testator's  assets,  and  praying  that  the  testator's 
residuary  estate  might  be  ascertained  and  secured;  and  if 
the  same  were  foimd  insufficient  for  payment  of  Robert 
Primrose's  legacy  of  £6000,  and  the  other  legacies  be- 
queathed out  of  the  residue,  then,  that  it  might  be  de- 
clared that  the  legacy  of  £6000  bequeathed  to  Robert 
Livie  the  younger  was  liable  to  make  good  Robert  Prim- 
rose^s  legacy,  and  the  other  legacies. 

In  this  suit  the  Master  reported,  that  on  the  2nd  June, 
1807,  part  of  the  personal  estate  of  the  testator  was  in- 
vested by  Alexander  Champion  and  Robert  Livie  the 
younger,  as  the  trustees  and  acting  executors  named  in  the 
will  of  the  testator,  in  the  purchase  of  6666/.  \Zs.  44.  Three 
per  cent.  Consols,  to  provide  for  the  legacy  in  favour  of 
the  testator's  sister  Catherine  Primrose,  and  that  such 
stock  was  placed  in  the  joint  names  of  Alexander  Cham- 
pion and  Robert  Livie  the  younger,  in  the  books  of  the 
Bank  of  England.  That  in  or  about  the  month  of  April, 
1809,  Alexander  Champion  died,  whereby  Robert  Livie 
the  younger  became  the  survivor  in  the  joint  account  of 
the  said  6666/.  ISs.  4d.  Three  per  cent.  Consols,  and  also 
entitled  to  transfer  the  same;  and  that  on  or  about  the 

c  c  2 
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1842.  month  of  December,  1812,  Kobert  Livie  the  younger  sold 
and  transferred  the  said  sum  of  6666/.  ISs.  4rf.  Three  per 
cent.  Consols,  and  applied  the  proceeds  thereof  to  his  own 
nse.  The  Master  further  found  that  Catherine  Primrose 
received  from  Kobert  Livie  the  younger,  firom  the  death  of 
the  testator  up  to  the  month  of  December,  1821,  the  sum 
of  £200  annually  in  respect  of  the  interest  or  dividends  of 
the  monies  by  the  testator's  will  and  codicil  directed  to  be 
invested  for  her  benefit  for  her  life,  and  that  since  the 
month  of  December,  1821,  she  had  received  no  monies 
whatever  in  respect  of  such  interest  or  dividends,  but  the 
same  remained  unpaid  firom  that  time. 

It  appeared  that  before  he  sold  out  the  stock,  Robert 
Livie  the  younger  assigned  his  own  legacy  of  £5000,  for 
valuable  consideration,  to  one  Seward. 

In  January,  1830,  the  cause  came  on  for  hearing  before 
the  Master  of  the  Rolls  on  further  directions,  when  Cathe- 
rine Primrose  presented  her  petition  for  payment  of  the 
arrears  of  her  dividends.  That  petition  was  dismissed,  but 
with  liberty  to  the  petitioner  to  apply,  as  she  might  be 
advised,  on  the  death  of  Jane  Livie. 

Early  in  1833  Catherine  Primrose  died,  having  ap- 
pointed the  plaintifiPs  her  executors. 

In  December,  1839,  Jane  Livie  died,  whereupon  the 
suit  was  revived  against  her  personal  representatives. 

The  cause  now  came  on  again  fo^  hearing  on  further 
directions,  and  also  on  the  petition  of  the  executors  of 
Catherine  Primrose.  The  petition  prayed  that  the  sum 
of  £2200,  being  the  amount  of  the  arrears  of  Catherine 
Primrose's  annual  dividends  on  the  6666/.  ISs.  4d.  Consols 
might  be  paid  to  her  executors  out  of  the  £5000  bequeathed 
to  Robert  Livie  the  younger. 

Mr.  JVigram  and  Mr.  Goldsmid,  for  the  executors  of 
Robert  Primrose. — In  Skinner  v.  Sweet  (a),  the  executrix 

(a)  3  Madd.  244. 
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was  indebted  to  the  testator's  estate^  and  had  an  annuity  1842. 
under  the  will,  and  the  Vice-Chancellor  decided  that  the 
annuity,  as  it  became  due,  should  be  applied  in  discharge 
of  the  debt.  Upon  the  same  principle,  the  legacy  of 
£5000  bequeathed  to  Robert  Livie,  junior,  ought  to  be 
applied  in  satisfaction  of  the  loss  occasioned  to  the  tes- 
tator's estate  by  his  devastavit.  The  circumstance  of  his 
having  assigned  his  legacy  before  the  devastavit  was  com- 
mitted will  make  no  difference :  Hopkins  y.  Gowan  (a). 
He  had  in  his  hands  a  certain  fiind,  for  which  he  was 
liable  to  account,  and  though  he  had  a  prospective  claim 
to  a  reversionary  legacy,  yet  it  was  subject  to  an  account. 
IThe  Vice-Chancellor. — ^You  say,  that  when  he  assigned 
the  legacy  he  was  under  an  obligation  not  to  claim  it  till 
lie  had  made  good  the  consols.] 

Mr.  Russell  and  Mr.  Colville,  for  the  executors  of  Cathe- 
rine Primrose. — Robert  Livie,  the  younger,  converted  to 
liis  own  use  a  fund  which  ought  to  have  been  provided  for 
securing  payment  of  Mrs.  Primrose's  dividends.  He  there- 
fore cannot  take  any  benefit  under  the  will  without  ex- 
plaining that  particular  fiind«     The  rights  of  Mrs.  Primrose 
must  be  dealt  with  in  the  same  way  as  if  the  £6666  stock 
liad  not  fallen  into  the  residue.    Whatever,  therefore,  may 
1>e  the  efiPect  on  the  testator's  general  estate,  the  fund  out 
of  which  she  was  entitled  to  receive  payment  being  wasted^ 
ure  submit  that  her  estate  has  a  prior  claim  to  that  of 
Hobert  Primrose  against  the  £5000.    If  the  Court,  how- 
ever, should  not  be  of  that  opinion,  the  £5000  must  be 
applied  rateably,  as  far  as  it  will  go,  in  satisfaction  of  what 
18  due  to  the  estates  of  both  legatees.    The  assignment  by 
Robert  Livie,  junior,  cannot  affect  the  rights  of  these 
parties.    The  assignee,  under  the  circumstances  of  this 
case,  remains  liable  to  the  equities  which  attached  to 
the  assignor.    Can  he,  by  taking  such  an  assignment  as 

(a)  1  MoUoy,  562. 
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1842.        this,  without  notice  to  the  other  parties  interested  nnder 
MoR&iB       *^®  ^^'  deprive  those  other  parties  of  the  security  which 
»•  they  had  under  the  will  ? 

Mr.  Kenyon  Parker  and  Mr.  Stinton,  for  the  representa- 
tives of  Seward. — ^Neither  Catherine  nor  Robert  Prim- 
rose have  any  equity  against  Seward.  In  the  case  in 
MoUoy  a  suit  had  been  instituted  when  the  assignment 
was  made^  which  clearly  distinguishes  that  case  from  the 
present.  As  to  notice^  the  only  party  to  whom  notice 
could  have  been  given  was  the  assignor  himself;  the  cenhi 
que  trust  was  not  entitled  to  notice.  Why,  then,  is  Seward 
to  be  prejudiced  by  breach  of  trust  committed  subsequently 
to  the  assignment?  At  the  time  of  the  assignment,  the 
£6666  was  an  appropriated  fund,  and  not  part  of  the 
residue. 

Mr.  Roupett  and  Mr.  Caior,  for  the  assignees  under 
Robert  Livie  the  younger's  bankruptcy. 

Mr.  Swanston  and  Mr.  Allfrey  for  the  representatives  of 
Mrs.  Livie, — There  was  a  strict  appropriation  of  the  iE6666 
Consols  conformably  with  the  directions  in  the  will.  The 
testator's  estate  was  discharged  as  to  that  legacy  the  mo- 
ment it  was  appropriated.  If  so,  upon  what  principle  is 
the  loss  to  fall  upon  the  residue,  which  it  must  do  if  the 
iS5000  legacy  is  paid  to  the  representatives  of  Catherine 
Primrose  ?  By  the  terms  of  the  codicil,  the  £6666  Con- 
sols are  to  be  invested  in  the  names  of  two  only  of  the  three 
executors.  That  was  a  trust  entirely  distinct  from  the 
executorship.  Suppose  it  had  been  invested  in  other 
names,  or  in  a  difiPerent  stock,  could  it  have  been  con- 
tended that  the  loss  of  these  dividends  could  have  fidlen 
on  any  other  person  than  Catherine  Primrose?  If  she 
has  a  right  against  the  residue,  she  has  an  equal  right 
against  the  tenant  for  life. 
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Mr.  Grave,  for  some  of  the  legatees  under  the  will,  con- 
tended that  Mrs.  Primrose  was  primarily  bound  to  look  to 
the  preservation  of  the  fiind. 

Mr.  Wiffram  in  reply. 


1842. 


The  Vice-chancellor. — ^The  legacy  of  6666/.  \Zs.  4rf. 
Consols  was  a  bequest  prior  and  preferable  to  all  the 
others  now  in  question;  those  others,  in  effect,  being 
merely  residuary.  The  claimants  under  them,  therefore, 
cannot  be  considered  as  entitled  to  any  thing  until  after 
due  provision  made  for  the  gift  of  consols. 

It  is  contended,  however,  that  this  due  provision  was 
made,  inasmuch  as  the  requisite  amount  of  that  stock  was 
appropriated  in  the  names  of  the  trustees  appointed  for  that 
purpose  by  the  testator,  in  the  manner  directed  by  him ; 
and  this  may  be  true  as  to  every  person  except  one. 
That  one  is  Mr.  Robert  Livie,  the  legatee  of  a  part  of  the 
residue.  As  to  him,  it  is,  I  think,  not  true;  because, 
being  by  survivorship  the  sole  trustee  of  the  stock  legacy, 
he  wrongfully,  and  in  breach  of  trust,  sold  out  the  stock, 
and  applied  the  proceeds  to  his  own  use;  an  act  which, 
as  it  disappointed  and  defeated  the  appropriation,  and  the 
testator's  intention  in  respect  to  the  stock  legacy,  must,  as 
I  conceive,  preclude  him,  and  those  who  may  stand  in  his 
place,  firom  contending  that  due  provision  was  made  for  it. 
His  subsequent  conduct  may,  I  think,  as  against  him,  be 
properly  argued  to  shew  that  he  never  meant  a  fair  or 
substantial  appropriation;  that  the  provision  for  the  le- 
gacy was  not  made  bond  fide,  and  therefore  was  not  made 
effectually. 

I  am  of  opinion,  that,  as  to  him,  the  primary  obligation 
upon  the  estate  (primary  for  this  purpose)  has  not  been 
dischai^ed,  and  that,  as  far  as  his  interest  is  concerned, 
there  cannot  be  any  residue  until  its  discharge  shall  have 
taken  place. 


March  IbtK 
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1842.  It  is,  however,  insisted,  that  as  he  assigned  his  share  of 

the  residue  for  valuable  consideration,  after  the  stock  had 
been  placed  and  while  it  remained  in  its  proper  state  of 
appropriation,  before  any  breach  of  trust  had  been  commit- 
ted, the  equity  which  might  have  existed  against  Mr.  LdTie, 
but  for  the  assignment,  cannot  be  made  applicable  against 
his  assignee;  that,  as  matters  stood  when  the  assignment 
was  made,  there  was  not,  in  fact,  any  equity  attaching  on 
what  was  assigned. 

It  appears  to  me,  however,  that  I  ought  not  to  treat  the 
cases  as  substantially  different.  The  assignee  had  the  will 
before  him,  and  must  be  taken  to  have  known  the  nature 
of  the  rights  and  interests  under  it.  Supposing  him  to 
have  ascertained,  or  been  informed,  that  the  appropriation 
had  been  made,  he  must  still  have  been  aware  that  it  re- 
mained in  Mr.  Livie^s  power  to  disappoint  and  destroy 
that  appropriation. 

It  may  be  argued  that  it  was  incumbent  on  the  assignee, 
with  a  view  to  preserving  his  title  from  risk,  to  place  the 
validity  and  effectual  nature  of  the  appropriation  in  a  state 
free  fix)m  uncertainty,  by  obtaining  the  consent  of  the  per- 
sons interested  in  the  stock  legacy,  or  having  it  placed  by 
some  due  course  of  proceeding  in  a  position  beyond  the 
power  of  Mr.  Livie.  Mr.  Livie,  after  his  co-trustee's 
death,  never  could  have  said  that  there  had  been  a  fidr 
and  effectual  appropriation  without  having  the  fund  forth- 
coming. Can  the  assignment  place  the  matter  in  a  differ- 
ent position?  If  this  particular  form  of  reasoning  with 
regard  to  the  assignee  should  be  considered  unsatisfactory, 
I  know  not  how  he  is  to  avoid  being  brought  to  the  same 
conclusion  in  a  way  not  substantially  dissimOar.  It  may, 
I  conceive,  be  properly  said,  that  Mr.  B.  livie's  l^acy  was 
given  under  a  condition  raised  and  implied  by  laWj  that 
undertaking  he  should  duly  fulfil  the  duties  and  obli- 
gations imposed  on  him  by  the  instrument  giving  it.  This 
he  could  not  do  without  performing  the  trust  as  to  the 
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Btock  legacy,  which,  before  his  own  legacy  became  due,  he 
had,  by  his  own  misconduct,  disabled  himself  from  per- 
forming. The  condition,  if  existing,  accompanied  his  le- 
gacy until  its  discharge,  and  applied  to  it  as  much  after  as 
before  its  assignment. 

On  the  whole,  having  regard  to  what  was  done  at  the 
Rolls  in  1830,  the  £5000  legacy  must,  I  think,  be  appor- 
tioned rateably  between  the  difiPerent  interests  which  the 
breach  of  trust  has  disappointed. 


1842. 


Dbclare  that  the  legacy  of  £5000  bequeathed  to  Robert  Livie  the 
jronnger,  after  the  decease  of  Jane  Livie,  and  interest  thereon  from  the 
death  of  Jane  Livie  (after  deducting  legacy  duty),  are  liable  to  be  applied 
towards  making  good  the  loss  sustained  by  Catherine  Primrose,  deceased, 
ind  also  sustained  by  the  estate  of  the  testator  by  reason  of  the  sale  by 
the  said  R.  Livie,  the  younger,  of  the  6666/.  13«.  4<^.  Consols.  Refer 
t  back  to  the  Master  to  ascertain  what  was  the  value  of  the  said 
)666L  ISt.  4d,  Consols  on  the  22nd  December,  1839,  the  day  of  the 
leath  of  the  said  Jane  Livie,  and  of  the  dividends  accrued  due  thereon 
bee  her  decease.  Take  an  account  of  what  is  due  in  respect  of  the  said 
igacy  of  £5000,  and  interest  thereon  at  £4  per  cent,  from  the  death  of 
le  said  Jane  Livie ;  and  let  the  Master  apportion  the  amount  of  what 
lall  be  found  due  in  respect  of  the  said  legacy,  and  interest  (after  de- 
ucting  legacy  duty),  between  the  executors  of  the  said  Catherine  Prim- 
lae  and  the  residuary  estate  of  the  said  testator,  in  proportions  conform- 
ble  to  the  relative  amounts  of  the  sum  of  £2200  (the  amount  of  the  loss 
ifltatned  by  the  said  Catherine  Primrose),  and  the  sum  which  shall  be 
wind  to  have  been  the  value  of  the  said  6666/.  13«.  4d,  Consols  on  the 
lid  22nd  December,  1839,  and  the  amount  of  the  dividends  accrued  due 
nee  that  time.  And  if  the  defendants,  the  executors  of  Jane  Livie,  shall 
esire  it,  take  an  account  of  the  dividends  on  the  said  6666/.  13«.  4d. 
onaola  which  ought  to  have  been  received  by  the  said  Jane  Livie,  as  tenant 
»r  life  of  the  residuary  estate  of  the  said  testator;  and  let  what  shall  be  so 
pportioned  to  the  residuary  estate  of  the  said  testator  be  again  apportioned 
etween  the  defendants,  the  executors  of  Jane  Livie,  and  the  capital  of 
tie  residuary  estate  of  the  said  testator  in  proportions,  conformable  to 
be  relative  amounts  of  the  dividends  of  the  said  6666/.  ISs,  4d.  Consols, 
rbich  ought  to  have  been  received  by  the  said  Jane  Livie,  and  the  value 
if  the  said  6666/.  13«.  4c/.  Consols,  when  ascertained,  as  before-mentioned. 

Compute  interest  on  legacies.    Tax  costs.     Let  the  sums  of  £ ,  and 

t  Bank  Annuities,  standing  to  the  credit  of  this  cause,  be  sold.    Out 

>f  the  monies  to  arise  from  such  sales,  and  any  cash  which  may  be  stand- 
ing to  the  credit  of  the  said  cause,  let  what  shall  be  found  due  to  the  ex- 
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Morris 

V. 

Livii. 


ecnton  of  Catherine  Primrose  on  the  first  apportionment  before  directed 
be  paid  to  such  executors ;  and  let  what  shall  be  found  due  to  the  ex- 
ecutors of  Jane  Livie  on  the  second  apportionment  before  directed  (if 
the  same  shall  be  made)  be  paid  to  such  executors;  and  out  of  the  resi- 
due of  the  monies  to  arise  from  such  sales  and  cash  let  the  costs  before 
directed  to  be  taxed  be  paid ;  and  declare  that  the  residue  of  the  pro- 
ceeds of  such  sales  and  cash  (including  what  shall  be  apportioned  to  the 
testator's  residuary  estate)  is  applicable,  in  the  first  place,  to  the  payment 
of  the  legacies  and  interest  bequeathed  by  the  said  testator's  will,  other 
than  the  legacy  bequeathed  to  the  said  R.  Livie,  the  younger.  Pay  the 
said  legacies  and  interest  accordingly ;  and  let  the  residue  of  the  produce 
of  the  said  sales  and  cash  which  shall  remain  after  such  payments 
(such  residue  to  be  verified  by  affidavit)  be  paid  to  the  defendants,  the 
executors  of  Jane  Livie.     Liberty  to  the  several  parties  to  apply. 


Isaac  Spooner  and  Richard  Spooner,  Plaintiffs ; 

and 
Feb.  2Srd.  RiCHARD  Samuel  Butler  Sandilands^  Defendant. 

A.  having  joined  Xn  and  prior  to  April,  1816,  the  plaintiffs  carried  on  the 

B.  in  a  bond  to  business  of  bankers  at  Worcester,  in  copartnership  with 
Ae  pa^^raiTof  Matthew  Attwood  and  Thomas  Garden,  both  deceased, 
the  interest  of    under  the  firm  of  Attwood,  Spooner,  and  Garden. 

a  pnncipal  smn  . 

secured  by  a  Previously  to  April,  1816,  Thomas  Jelf  Sandilands  had 

B.  to  c,  andT  bccome  indebted  to  the  plaintiffs  and  their  deceased  part- 
S^^a^"  °®^8  ^  ^  ^^^  ^^  £2,500  upon  a  mortgage,  and  also  in  a 
rant  of  attorney  large  arrcar  of  interest  thereon. 

as  a  oollateral 
security  with 
the  bond,  af- 
terwards  exe- 
cuted to  C.  a 
letter  of  attor- 
ney authorizing  foreclosure  of  such  prior  mortgage,  the  estates  and  pre- 

C.  to  take  pos-  °^  ^ 

session  of  a 

rectory  and  glebe  lands,  of  which  A.  was  the  incumbent,  and  of  certain  frediold  lands  and  liere- 
ditaments  of  whidi  he  was  seised  in  fee  simple,  and  to  hold  such  possession,  and  receive  and  take 
the  tithes,  fees,  perquisites,  emoluments,  rents  and  profits  thereof,  until  thereby  and  tberewidi, 
or  otherwise,  he  should  be  paid  the  interest  secured  by  the  bond  and  warrant  of  attorney : — 
Heldf  that  the  letter  of  attorney  operated  not  merely  as  a  letter  of  attorney,  but  also  as  a  diaife 
on  the  freehold  estates,  and  that  C.  was  entitled  to  retain  possession  of  the  freehold  estates 
until  by  means  of  the  rents  and  profits  all  arrears  of  the  interest  should  be  satisfied,  notwithstand- 
ing the  death  of  A.,  and  the  revocation  by  that  event  of  the  power  of  attorney. 


At  the  time  the  mortgage  was  given,  the  premises  com- 
prised therein  were  subject  to  a  prior  mortgage,  and,  under 
a  decree  of  this  Gourt  afterwards  made  in  a  suit  for  the 
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mises  comprised  therein  were  sold^  and  the  proceeds  of        1842. 
such  sale  were  not  sufficient  to  pay  or  satisfy  any  part  of      sfooncr 
the  aforesaid  debt  of  £2,500.  <"- 

Sandilamdb. 

In  Aprils  1816,  the  phdntiffs  and  their  late  partners  com- 
menced an  action  at  law  against  Thomas  Jelf  Sandilands, 
to  recover  the  principal  sum  of  £2,500,  and  the  arrears  of 
interest  thereon,  and  proceeded  to  judgment,  and  sued  out 
a   writ  of  execution  on  such  judgment.     Thomas  Jelf 
Sandilands  thereupon  applied  to  the  plaintiffs  and  their 
late  partners,  and  offered  and  agreed  to  procure  further 
security  for  the  payment  of  the  interest  which  should  from 
time  to  time  become  due  and  owing  upon  the  principal 
sum  of  £2,500,  and  obtained  their  consent  to  stay  the  pro- 
cseedings  under  the  writ  of  execution ;  and  the  writ  was 
thereupon  withdrawn.    Thomas  Jelf  Sandilands  thereupon^ 
and  in  pursuance  of  such  agreement,  with  the  Bev.  Richard 
Sandilands,  as  his  surety  and  at  his  request,  executed  to 
the  plaintiffs  and  their  late  partners  a  bond  dated  the  25th 
April,  1816,  whereby  the  said  Thomas  Jelf  Sandilands  and 
Sichard  Sandilands,  and  each  of  them,  became  bound  to  the 
plaintiffs  and  their  late  partners  in  the  penal  sum  of  £500. 
The  bond,  after  reciting  the  debt  and  the  judgment,  and 
the  issuing  of  the  writ  of  execution,  and  that  for  the  better 
and  more  effectually  securing  the  punctual  and  regular 
payment  of  the  interest  of  the  said  sum  of  £2,500  by  half- 
yearly  payments,  in  the  manner  thereinafter  expressed,  the 
said  Thomas  Jelf  Sandilands  had  applied  to  and  requested 
the  said  Richard  Sandilands  to  join  him  in  the  bond  or 
obligation,  with  which  request  the  said  Richard  Sandilands 
had  consented  and  agreed  to  comply,  contained  a  condition 
to  the  following  effect^  viz.  '^  K  the  said  Thomas  Jelf  San- 
dilands and  Richard  Sandilands,  or  either  of  them,  their 
or  either  of  their  heirs,  executors^  or  administrators,  shall 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
Matthias  Attwood,  Isaac  Spooner,  Richard  Spooner,  and 
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Thomas  Garden,  their  executors,  administrators,  or  assigns, 
interest  for  the  said  sum  of  £2,500,  after  the  rate  of  £b  for 
»•  every  £100  for  a  year,  by  equal  half-yearly  payments,  on  the 

25th  day  of  October  and  the  25th  day  of  April,  in  each  and 
every  year,  so  long  as  the  said  sum  of  £2,500,  or  any  part 
thereof  shall  remain  unpaid,  then,  and  while  such  payment 
shall  be  duly  made  as  aforesaid,  the  said  bond  shall  be  void, 
otherwise  the  same  shall  remain  in  full  force  and  virtue/' 
Up  to  the  month  of  April,  1818,  the  plaintiffs  and  their 
late  partners  received  various  sums  of  money  from  Thomas 
Jelf  Sandilands,  on  account  of  the  said  principal  sum  of 
£2,500,  and  also  various  other  sums  of  money  both  from 
Thomas  Jelf  Sandilands  and  Richard  Sandilands,  on  ac- 
count of  the  interest  due  on  the  said  principal  sum  of 
£2,500,  by  which  means  the  debt  became  reduced  to  the 
sum  of  1,789/.  ISs.  4rf.  On  the  25th  April,  1818,  there 
remained  due  and  owing  to  the  plaintiffs  and  their  late 
partners,  on  the  security  of  the  said  mortgage,  the  said 
principal  sum  of  1,789/.  ISs.  4J.,  and  a  further  sum  of 
241/.  7s.  9d.,  for  the  arrears  of  interest  accrued  due  on 
the  aforesaid  sum  of  £2,500;  and  Bichard  Sandilands 
thereupon  executed  to  the  plaintiffs  and  their  late  part- 
ners a  warrant  of  attorney,  bearing  date  the  14th  May, 
1818,  to  confess  judgment  against  him  in  the  Court  of 
Queen's  Bench  at  Westminster,  in  an  action  of  debt,  at 
the  suit  of  plaintiffs  and  their  late  partners,  for  the  sum 
of  499/.  15^.,  with  a  defeasance,  by  which  it  was  declared, 
that  the  said  warrant  of  attorney  was  given  to  secure 
the  sum  of  241/.  7s.  9d.  interest  money,  due  on  an  ac- 
count stated  on  the  said  bond,  dated  the  25th  April,  1816, 
and  also  all  interest  which  should  from  time  to  time  there- 
after accrue  and  become  due  and  owing  for  or  in  respect 
of  the  said  sum  of  1,789/.  ISs.  4J.,  being  the  remaining 
part  of  the  sum  of  £2,500  secured  by  the  said  bond,  at 
the  times  and  in  the  manner  in  the  said  condition  thereof 
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mentioned.    And  judgment  was  entered  upon  this  war-        1842. 
rant  of  attorney  as  of  Easter  Term,  1818,  for  the  sum  of      spoonbr 
499/.  15«.  and  costs.  v. 

In  June,  1818,  no  part  of  the  said  sum  of  241/.  78.  9d., 
the  said  arrear  of  interest,  having  been  paid  to  the  plain- 
tiffs and  their  said  late  partners,  Richard  Sandilands,  in 
order  further  to  secure  the  payment  thereof,  and  also  the 
payment  of  the  interest  to  become  due  from  time  to  time 
on  the  said  sum  of  1,789/.  ISs,  4d.,  executed  to  the  plaintiffs 
and  their  said  late  partners,  a  power  of  attorney  or  instru- 
ment in  writing  under  his  hand  and  seal,  bearing  date  the 
13th  of  June,  1818,  which,  after  reciting  the  bond  of  the 
25th  of  April,  1816,  was  in  the  words  and  figures  following, 
viz.: — "And  whereas  there  have  been  divers  sums  of 
money  paid  in  part  discharge  of  the  said  sum  of  JE2,500, 
and  there  remains  due  for  principal  on  the  said  recited 
bond,    on    the    25th    day  of  April    last,    the    sum    of 
1,789/.  ISs.  4d.,  and  there  was  likewise,  due  for  interest,  the 
sum  of  241/.  7s.  9d.  on  the  25th  day  of  April,  as  the  said 
Bichard  Sandilands  doth  hereby  admit  and  acknowledge ; 
and  whereas,  for  securing  the  pajrment  of  the  said  arrears 
of  interest,  and  also  of  the  future  interest  of  the  said  sum 
of  1,789/.  ISs.  4id.y  at  the  times  and  in  the  manner  in  the 
condition  of  the  said  bond  mentioned,  the  said  Richard 
Sandilands  hath  agreed  to  put  the  said  Matthias  Attwood, 
Isaac  Spooner,  Richard  Spooner,  and  Thomas  Garden  into 
the  possession  of  the  rectory  of  Tumaston,  in  the  county 
of  Hereford,  of  which  the  said  Richard  Sandilands  is 
rector,  and  of  all  the  tithes,  profits,  and  emoluments  of  the 
said  rectory,  and  the  arrears  now  due  for  the  same,  and 
also  of  certain  freehold  lands,  tenements,  and  heredita- 
ments, whereof  the  said  Richard  Sandilands  is  seised  in 
fee-simple,  situate  in  the    several  parishes  of  Michael 
Church,  Exley,  and  CrasweU,  or  places  near  thereto,  in  the 
said  county  of  Hereford,  and  in  the  receipt  of  the  rents 
and  profits  thereof,  and  of  the  arrears  now  due  for  the 
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1842.        same^  in  the  manner  hereinafter  mentioned :  And  whereas, 
Spoonkr      ^  order  the  better  to  put  and  secure  the  said  Matthias 
Attwood^  Isaac  Spooncr^  Richard  Spooner,  and  Thomas 
Garden  in  such  possession,  the  said  Richard  Sandilands 
hath  executed  a  warrant  of  attorney,  bearing  date  the  14th 
day  of  May,  1818,  thereby  authorizing  certain  attomies 
therein  named  to  enter  up  a  judgment  against  him,  the 
said  Richard  Sandilands,  in  the  Court  of  King's  Bendi 
at  Westminster,  at  the  suit  of  the  said  Matthias  Attwood, 
Isaac  Spooner,  Richard  Spooner,  and  Thomas  Garden  for 
the  sum  of  499/.  15^.,  and  costs  of  suit;  now,  therefore,  in 
consideration  of  the  premises  the  said  Richard  Sandilands 
hath  made,  constituted,  and   appointed,   and  by    these 
presents  doth  make,   constitute,  and  appoint  the    said 
Matthias  Attwood,  Isaac  Spooner,  Richard  Spooner,  and 
Thomas  Garden,  their  executors,  administrators,  and  as- 
signs, the  true,  lawful,  and  irrevocable  attomies  of  him  the 
said  Richard  Sandilands,  in  his  name,  or  otherwise,  to  take 
peaceable  and  quiet  possession  of  the  said  rectory  of  Tur- 
naston,  and  of  the  glebe  land  belonging  thereto,  and  to 
receive  and  take  all  the  tithes,  fees,  perquisites,  and  emo- 
luments whatsoever  of  the  said  rectory,  and  the  rents  and 
profits  of  the  said  glebe  land,  and  also  to  receive  and  take 
all  the  arrears  now  due  and  owing  of  such  fees,  perquisites, 
and  emoluments,  rents  and  profits ;  and  also  to  take  peace- 
able and  quiet  possession  of  the  said  lands,  tenements, 
and  hereditaments,  situate  in  the  said  several  parishes  of 
Michael  Ghurch,  Exley,  and  Grasswell,  or  places  near  there- 
to, in  the  said  county  of  Hereford,  and  to  receive  and  take 
the  rents  and  profits  thereof,  and  of  every  part  thereof, 
and  all  the  arrears  now  due  and  owing  of  such  rents  and 
profits  j  and  upon  receipt  of  such  tithes,  fees,  perquisites, 
emoluments,   rents,  and  profits,  or  any  part  or    parts 
thereof,  good  and  sufficient  receipts,  releases,  and  other 
discharges  from  time  to  time  to  make  and  give  for  the 
same,  in  the  name  of  the  said  Richard  Sandilands,  his 
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bxixs,  executors^  or  administrators^  or  in  the  names  of  the         1842. 
said  attomies  or  otherwise,  as  occasion  shall  require ;  and,       spoonm 
apon  any  refusal,  to  give  or  deliver  up  such  possession,  or  v* 

to  pay  such  tithes,  fees,  perquisites,  emoluments,  rents, 
and  profits,  or  any  part  thereof,  in  the  name  or  names 
aforesaid,  or  otherwise  to  bring,  commence,  carry  on, 
and  prosecute,  take,  and  exercise  all  such  actions,  suits, 
distresses,  powers,  remedies,  ways,  and  means  whatsoever, 
and  in  such  manner  as  the  said  Matthias  Attwood,  Isaac 
Spooner,  Richard  Spooner,  and  Thomas  Garden,  their  ex- 
Bcators,  administrators,  or  assigns,  shall  think  proper,  and 
one  or  more  attorney  or  attomies,  for  the  purposes  afore- 
laid,  or  any  of  them,  to  substitute  and  appoint  and  at 
pleasure  to  revoke ;  and  the  said  Richard  Sandilands  doth 
hereby  give  and  grant  to  the  said  Matthias  Attwood,  Isaac 
Spooner,  Richard  Spooner,  and  Thomas  Garden,  their  ex- 
ecutors, administrators,  and  assigns,  and  their  attorney  and 
attomies,  to  be  substituted  as  aforesaid,  full  power  and  au- 
thority in  and  touching  the  premises,  and  doth  hereby 
ratify  and  confirm,  and  promise  and  agree  to  ratify  and 
Hmfirm  all  and  whatsoever  they  or  any  of  them  shall  law- 
fully do  or  cause  to  be  done  in  or  about  the  premises,  by 
fiitue  of  these  presents ;  and  the  said  Richard  Sandilands 
doth  hereby  declare,  that  the  said  Matthias  Attwood,  Isaac 
Spooner,  Richard  Spooner,  and  Thomas  Garden,  their  ex- 
wntors,  administrators,  and  assigns,  shall  hold  such  posses- 
sion of  the  lands,  tenements,  and  hereditaments,  and  receive 
and  take  the  tithes,  fees,  perquisites,  emoluments,  rents, 
and  profits  thereof,  until  thereby  and  therewith  or  other- 
wise, they,  their  executors,  administrators,  or  assigns  shall 
be  fully  paid  and  satisfied  the  said  sum  of  241/.  78.  9d,  due 
for  the  arrears  of  interest  of  the  said  sum  of  £2,500 ;  and 
also  all  interest  which  now  is  due,  or  shall  from  time  to 
time  hereafter  accme  and  become  due,  and  owing  for  or 
in  respect  of  the  said  sum  of  1,789/.  18^.  4c/.,  the  remain- 
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1842.        ing  part^  at  the  times  and  in  the  manner  in  the  said  cod- 
^^^J^J^      dition  of  the  said  bond  mentioned.^' 

*•  At  the  time  of  the  execution  of  the  power  of  attorney,  a 

Sanoilands. 

Mr.  Harris  of  Hereford  was  in  possession  of  the  rectory  of 
Tumaston,  and  of  the  glebe  land  belonging  thereto^  and 
also  in  receipt  of  the  tithes^  fees^  perquisites^  and  emda- 
ments  of  the  said  rectory^  and  the  rents  and  profits  of  the 
said  glebe  land ;  and  he  continued  in  possession  thereof 
up  to  the  year  1819^  when  the  plaintiffs  and  their  said  late 
partners  entered  into  possession  thereof,  and  continued  in 
possession  of  the  same,  and  in  the  receipt  of  the  rentSi 
emoluments,  and  profits  thereof  up  to  the  year  1834^  when 
Richard  Sandilands  having  gone  abroad,  the  rents  and 
profits  of  the  said  rectory  of  Tumaston  were,  by  yirtue  of 
some  ecclesiastical  process  or  order  of  the  Lord  Bishop  of 
Hereford,  applied  for  the  services  and  duties  of  the  churcL 

At  the  time  of  the  execution  of  the  said  power  of  attor- 
ney, Mr.  Harris  was  also  in  possession  of  the  fireehold  land 
and  premises  described  in  the  power  of  attorney,  and  in 
the  receipt  of  the  rents  and  profits  thereof,  and  the 
plaintiffs  and  their  said  late  partners  did  not  obtain  posses- 
sion of  the  same,  and  did  not  enter  into  the  receipt  of  the 
rents  and  profits  thereof  until  the  year  1819,  when  they 
obtained  possession  thereof;  and  the  plaintiffs,  as  the  sur- 
viving partners  of  the  said  Matthias  Attwood  and  Thomas 
Garden,  continued  in  possession  thereof  down  to  and  at  the 
time  of  the  filing  of  this  biU. 

Richard  Sandilands  died  intestate  as  to  the  fireehold  land 
and  premises,  leaving  the  defendant  his  son  and  heir«at-law. 

Soon  after  Richard  Sandilands'  death  the  defendant 
conmienced  an  action  of  ejectment  in  the  Court  of  Queen's 
Bench  against  the  tenants  occupying  the  said  fireehold 
lands  and  premises,  in  order  to  recover  jKMsession  of  the 
same,  and  declared  in  such  action,  and  signed  judgment 
against  the  casual  gector. 
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Upon  such  gectment  being  commenced^  and  on  the  2l8t        ^842. 
June^  1841^  the  plaintiffs  filed  their  bill  against  the  de-      Spoonbr 
fendantSj  stating  the  several  facts^  and  stating  that  the   samdilanos. 
tithes,  profits,  rents,  and  emoluments  of  the  said  rectory  and 
glebe  lands,  and  the  arrears  thereof,  and  the  rents  and 
profits  of  the  freehold  lands  and  hereditaments  received  by 
the  plaintiffs  and  their  late  partners,  amounted  to  1,682/. 
9s.  6d.,  which  had  not  been  sufficient  to  pay  the  said  sum 
of  241/.  78,  9</.,  the  said  arrears  of  interest,  and  the  interest 
accruing  due  on  the  said  principal  sum  of  1,789/.  ISs.  4J. ; 
and  that  there  was  still  a  sum  of  348/.  ISs.  3d.  arrears  of 
interest  on  the  last-mentioned  sum  due  and  owing  to  the 
plaintiffs. 

The  bill  charged  that  the  power  of  attorney  was  not 
revoked  by  the  death  of  Richard  Sandilands,  and  that  the 
same  was  part  of  a  security  for  a  debt  justly  due  to  the 
plaintiffs.  The  bill  further  charged,  that  even  if  it  were  as 
a  power  of  attorney  revoked  by  the  death  of  Bichard  San- 
dilands, yet  that  it  operated  not  only  as  a  power  of  attor- 
ney, but  also  as  a  contract  and  agreement  in  writing  by 
Bichard  Sandilands  with  the  plaintiffs  and  their  late  part- 
ners, that  possession  of  the  said  freehold  lands  and  premises 
should  be  retained  by  the  plaintiffs  and  their  late  partners, 
and  the  rents  and  profits  thereof  be  received  by  them, 
until  they  should  be  duly  paid  and  satisfied  the  said  sum 
of  241/.  7s.  9d.y  the  aforesaid  arrears  of  interest,  and  also 
all  interest  which  should  from  time  to  time  become  due 
and  owing  for  or  in  respect  of  the  said  sum  of  1,789/.  1  Ss.  4J., 
or  any  part  thereof,  so  long  as  the  said  sum  of  1,789/.  ISs. 
Ad.y  or  any  part  thereof,  should  remain  due.  The  bill  further 
charged  that  the  power  of  attorney  was  a  valid  equitable 
charge  upon  the  said  fireehold  lands  and  hereditaments, 
and  constituted  a  good  lien  thereon,  and  entitled  the  plain- 
tiffs to  retain  possession  thereof. 

The  bill  prayed  an  account  of  what  was  due  to  the  plain- 
tiffs for  the  said  principal  sum  of  1,789/.  18^.  4(/.,  and  the 
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1842.  interest  thereof^  and  for  the  said  sum  of  241/.  Is.  9d.,  the 
Spoonbr  ^^  arrears  of  interest  of  the  said  sum  of  £2,500^  a  decla- 
SANDULAin>8«  ^^^^  ^^^^  ^^^  power  of  attorney  was  a  valid  and  subsisting 
power^  not  revoked  by  the  death  of  Richard  Sandilands; 
or,  if  the  Court  should  be  of  opinion  that  it  was  revoked, 
then  a  declaration  that  the  power  of  attorney  operated  not 
only  as  a  power  of  attorney,  but  also  as  a  contract  or  agree- 
ment in  writing  by  Richard  Sandilands  with  the  plaintifls 
and  their  late  partners,  and  that  the  plaintiffs  might 
be  considered  to  have  a  good  equitable  lien  on  the  said 
freehold  lands  and  hereditaments  for  the  said  sum  of 
241  /.  7s.  9d.,  the  aforesaid  arrears  of  interest,  and  for  all 
the  interest  then  due  and  to  become  due  on  the  said  prin- 
cipal sum  of  1,789/.  ISs.  4(/.,  or  any  part  thereof,  so  long  as 
the  said  sum  of  1,789/.  ISs.  4ad.,  or  any  part  thereof,  should 
remain  due,  and  that  the  defendants  might  be  decreed  to 
execute  to  the  plaintiffs  all  such  conveyances  and  assur- 
ances as  might  be  necessary  to  secure  to  the  plaintiffs  the 
possession  of  the  said  powers,  and  to  give  them  the  benefit 
of  the  agreement. 

The  bill  also  prayed  an  injunction  to  restrain  the  plain- 
tiffs from  proceeding  with  the  action  of  ejectment,  and  for 
taking  any  other  proceedings  at  law  against  the  plaintiffs. 

The  defendant,  by  his  answer,  admitted  the  statements 
in  the  bill,  but  contended  that  the  power  of  attorney  was 
revoked  by  the  death  of  Richard  Sandilands,  and  that  it 
had  no  other  operation  or  effect  except  as  a  power  of  at- 
torney. 

No  evidence  was  entered  into  on  either  side. 

Sir  Charles  WethereU^  Mr.  James  Russell,  and  Mr.  Isaac 
Spooner,  for  the  plaintiffs. 

Mr.  Cooper  and  Mr.  R.  D.  Craig  for  the  defendants.— 
The  instrument  in  question  is  in  form  as  well  as  substance 
a  power  of  attorney,  and  is  revoked  by  the  death  of  Richard 


CASES  IN  CHANCERY. 


899 


Sandlilands ;  and  the  only  question  is^  whether  it  will  bind         1842 
the  heir  as  a  contract.    In  case  of  a  bond  or  covenant^  the       spoonsr 
heir  is  not  bound  unless  specially  named.     [The  Vice-    ^      ^• 

^  •'  *•      .  Sakdilakds. 

Chancellor. — ^The  singularity  in  the  form  of  the  instru- 
ment may  possibly  be  accounted  for^  firom  its  being  appre- 
hended that  the  validity  of  the  security  woidd  be  affected  by 
any  charge  on  the  rectory.]  That  circumstance  alone  shews 
that  the  instrument  was  only  intended  to  have  effect  during 
the  life  of  Richard  Sandilands.  If  it  had  been  intended 
to  affect  the  fee-simple  estate^  the  parties  woidd  have  taken 
a  different  course.  As  a  letter  of  attorney  it  woidd  have 
been  revoked  by  the  bankruptcy  or  insolvency  of  the  party. 
A  power  of  attorney^  though  coupled  with  an  interest  and 
in  form  irrevocable,  is  revoked  by  the  death  of  the  party 
making  it.   Watson  v.  King  (a). 

The  power  to  give  receipts  in  the  name  of  the  heirs  of 
the  party  executing  the  power  of  attorney,  does  not  render 
it  the  less  revocable.  The  circumstance  that  no  distinction 
is  made  between  the  rectory  and  the  other  property,  affords 
strong  evidence  of  the  intention  that  there  was  not  to  be 
any  distinction  between  them,  and  that  as  to  both  the 
power  was  to  cease  on  the  death  of  Richard  Sandilands. 

The  Vice-Chancellor. — I  am  of  opinion  that  the  in- 
strument in  question  amounts  to  a  contract  to  charge  the 
freehold  hereditaments  in  question;  under  which  the 
plaintiffs  became  entitled  to  enter  into  possession,  and 
retain  the  possession,  and  receive  the  rents,  until  thereby 
or  otherwise  they  should  be  paid  the  1,789/.  18«.  4J.,  and 
interest,  and  the  interest  then  remaining  due  in  respect 
of  the  2,500/.  It  is  impossible  to  doubt  that  this  was  the 
intention  of  the  parties,  and  I  think  that  this  intention 
has  been  carried  into  effect,  and  that,  therefore,  there 
must  be  the  usual  account  as  in  a  foreclosure  suit,  where 


(a)  4  Campb.  272. 
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the  mortgagee  is  in  possession^  of  the  principal  money 
and  interest  due  to  the  mortgagee^  and  of  the  amount 
due  to  him  for  costs^  both  here  and  at  law ;  not  directing, 
at  present  at  least,  either  a  sale  or  foreclosure.  I  will  not 
grant  any  injunction,  the  defendant  undertaking  not  to 
proceed  at  law.  Further  directions  and  costs  must  be 
reserved  until  after  the  Master  shall  have  made  his  re- 
port (a). 


The  decree  declared,  that  the  instrument  dated  the  13th  day  of  June, 
1 818,  amounted  to  an  effectual  contract,  and  that  Matthias  Attwood,  Isaac 
Spooner,  Richard  Spooncr,  and  Hiomas  Garden,  therein  named,  became, 
and  tliat  the  plain tifis  were  entitled  to  hold  possession  of  the  lands,  tene- 
ments and  hereditaments  in  the  pleadings  mentioned,  and  to  receive  and 
take  the  rents  and  profits  thereof,  until  thereby  and  therewith,  and  with 
the  rectory  and  glebe  lands,  and  the  tithes,  fees,  perquisites,  and  emolu- 
ments in  the  said  instrument  mentioned,  or  otherwise,  the  plaintiff^  their 
executors,  administrators  and  assigns,  should  be  fully  paid  and  satisfied 
the  sum  of  241/.  78,  9d,  due  for  the  arrears  of  interest  on  the  sum  of 
2,500/.,  and  also  all  interest  which  had  since  accrued  due,  or  which  should 
from  time  to  time  thereafter  accrue  and  become  due,  for  or  in  respect  of 
the  sum  of  1,789/.  ISs,  4d,,  being  the  remaining  part  of  the  said  sum  of 
2,500/.,  at  the  times  and  in  manner  stated  in  the  condition  of  the  bond  in 
the  pleadings  mentioned,  and  the  defendant  by  his  counsel  undertaking 
not  to  proceed  with  the  action  already  commenced  for  recovering  the  pos- 
session of  the  said  lands,  tenements  and  hereditaments,  or  to  commence 
any  other  proceedings  at  law  to  disturb  the  plaintifis  in  their  possession  of 
the  same ;  it  was  ordered,  that  it  should  be  referred  to  the  Master  of  the 
court  in  rotation,  to  take  an  account  of  what  was  due  to  the  said  plaintiffs 
for  the  said  principal  sum  of  1,789/.  \Ss,  4d,f  and  interest  thereon,  (dis- 
tinguishing what  was  due  for  principal  from  what  was  due  for  interest), 
and  for  the  said  sum  of  241/.  78,  9d,,  and  to  tax  their  costs  of  the  suit, 
and  at  law;  and  it  was  ordered,  that  the  said  Master  should  also  take  an 
account  of  the  tithes,  fees,  perquisites,  emoluments,  rents  and  profits  of 
the  rector}',  and  of  the  glebe  and  other  lands,  tenements  and  hereditaments 
in  the  pleadings  mentioned,  come  to  the  hands  of  the  said  Matthias 
Attwood  and  Thomas  Garden  in  their  lifetime,  and  also  to  the  hands  of 
the  plaintiffs  or  any  or  either  of  them,  or  to  the  hands  of  any  other  person 
or  persons  by  their  or  any  or  either  of  their  order,  or  for  their  or  either 


(a)  See  Dale  v.  Smithwick,  2 
Vem.  151 ;  Lepard  v.  Vernon,  2 
Ves.  &  B.  51  ;  Mitchell  v.  Eades, 
Prec.  in  Ch.  1 25 ;  Liehman  ?.  Har^ 


court,  2  Meriv.  513 ;  Watson  v. 
King,  4  Gampb.  272;  fFallace  v. 
Cook,  5  Esp.  117. 
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of  their  use,  or  which  without  their  or  any  or  either  of  their  wilful  default  1842. 

might  have  been  received,  and  what  should  be  coming  on  the  said  account  ^^-v— ^^ 

of  rents  and  profits  should  be  deducted  from  what  should  be  found  due  Spooner 

to  the  said  plaintiffs  for  the  said  sum  of  241/.  7s,  9d,  and  interest  and  costs.  Sandilands. 
The  decree  contained  the  usual  directions  for  the  production  of  books 
and  papers,  and  the  examination  of  parties. 


March  19lh, 

BaBNES  V.  BaCSTEB.  23rd. 

T  April  22nd, 

HE  original    bill  prayed  a  foreclosure  of  the  estates  The  costs  of 

mentioned  in  the  pleadings.     By  a  decretal  order^  dated  gageesheidto 

the  26th  July,  1833,  and  made  by  the  Master  of  the  Bolls  ^  '^^^y'T- 

J'  '  J  cording  to  their 

on  further  directions  in  the  original  and  revived  suits^  it  priorities,  al- 
though the  es- 
was  ordered  that  the  mortgaged  estates  should  be  sold,  and  tates  were  by 

the  purchase  monies  paid  into  Court :  the  sale  to  be  free  court  Midland 
from  the  mortage  incumbrances,  and  the  several  mort-  thepurchase- 

*^  "  ^  money  was  paid 

gagees  to  have  the  same  lien  on  the  purchase  monies  that  into  Court,  and 
they  had  on  the  estates^  according  to  their  priorities,  neralfimd. 
And  it  was  referred  back  to  the  Master  to  carry  on  the  estotM^rtT*' 
accounts,  as  directed  by  the  decree  in  the  cause,  of  what  fs^9^  ^^^  ^ 
was  due  to  the  several  mortgagees  for  prmcipal  and  m-  c,  then  both 
terest  in  respect  of  their  securities^  and  to  tax  them  their  Jec^  both  the 
costs  of  these  suits.    And,  after  a  direction  for  an  account  ^^^  ^^  * 

'  further  advance, 

of  rents  and  profits  against  the  mortgagees  in  possession,  then  both  to 

-  D.    The  puisne 

further  directions  and  costs  were  reserved.  incumbrancers 

By  a  subsequent  order,  dated  in  December,  1838,  it  theprior^° 
was  ordered  that  the  Master,  in  proceeding  to  execute  the  charges.    The 

'^  ...  estates  are  not 

former  order,  should  have  regard  to  the  priorities  of  the  se-  saffident  to  pay 

veral  incumbrances;  which  priorities,  by  a  report  dated  in  gages,  but  one 

July,  1832,  had  been  found  to  be  according  to  their  dates.  ^^N^^is 

By  a  report,  made  in  pursuance  of  the  last-mentioned  S^*^®"' '^W 

order,  the  Master,  after  stating  the  sale  of  the  estates  and  Court  will  not, 

payment  of  the  money  into  Court,  and  the  several  sums  and  D.,  mar- 
shal the  secu- 
rities by  direct- 
ing B.  to  take  his  full  payment  out  of  No.  32,  so  as  to  leave  C.  the  first  incumbrancer  on  the 
other  estate,  but  B.'s  debt  must  be  thrown  ratably  on  both  estates. 
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dne  for  principal  and  interest  in  respect  of  the  several  in- 
cumbrances^ proceeded  to  tax  all  parties  their  costs,  and 
he  ascertained  the  proportions  of  the  fund  in  Coort  which 
represented  the  estates  comprised  in  each  of  the  respective 
securities  mentioned  in  the  pleadings. 

The  cause  now  came  on  for  further  directions,  with  a 
view  to  a  division  of  the  fund  in  Court  amongst  the  mort- 
gagees. The  fimd^  however,  being  inadequate  to  pay  all 
parties  their  principal,  interest,  and  costs,  two  material 
points  became  the  subject  of  discussion. 

The  first  question  was,  whether  the  incumbrancers  were 
entitled  to  payment  of  their  costs  out  of  the  fimd  before 
any  division  should  take  place,  or  whether  the  usual  rule 
should  be  applied,  viz.  that  each  incumbrancer  should  add 
his  costs  to  the  principal  and  interest  found  due  to  him, 
and  take  the  whole  out  of  that  part  of  the  fimd  which  re- 
presented  the  property  included  in  his  mortgage,  according 
to  his  priority. 

Mr.  Swanston  and  Mr.  Rasch,  for  certain  puisne  incum- 
brancers, contended  that  all  the  incumbrancers  should  be 
paid  their  costs  out  of  the  fund  in  the  first  instance,  urging 
that  the  order  of  July,  1833,  must  have  been  made  by 
consent,  and  that  the  arrangement  had  been  entered  into 
upon  the  principle  of  the  fund  being  dealt  with  as  one 
common  fund.  They  cited  Brace  v.  Duchess  of  MarUnh 
rough  (a) ;  Kenebel  v.  Scrqfton  {b) ;  and  Hunt  v.  Foumes  (c) : 
and  expressed  a  doubt  as  to  the  correctness  of  the  decision 
in  Upperton  v.  Harrison  (d), 

Mr.  Russell,  for  other  incumbrancers,  cited  Wilson  v. 
Metcalfe  (e). 

(a)  Moseley,  50.  Cooke  v.  Brown,  4  Y.  &  C.  227. 

(6)  13  Ves.  370.     See  WhiU  v.  (c)  9  Ves.  70. 

BUhop  of  Peterborough,  Jac.  402;  (d)  7  Sim.  444. 

WotUner  v.  fFrigki,  2  Sim.  543;  \e)  1  Rim.  530. 
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The  Vice-chancellor. — ^The  general  rule  is,  that  the  ^  1842. 
principal,  interest  and  costs  of  a  mortgagee  go  together. 
The  circumstance  of  there  being  a  decree  for  sale  instead 
of  foreclosure  does  not  primd  facie  change  the  rights  of  the 
parties.  If  a  decree  for  sale  is  conceded  npon  terms,  in 
order  to  prevent  the  operation  of  the  general  rule,  the 
terms  must  appear.  Here,  the  decree  being  to  take  an 
account  of  the  principal  and  interest  due  on  the  mort- 
gages, and,  in  the  same  sentence,  to  tax  the  costs  of  the 
mortgagees,  the  costs  must  be  payable  in  the  same  priority 
as  the  principal  and  interest,  there  being  no  other  terms 
or  agreement  in  the  cause. 

The  other  question  in  the  cause  related  to  the  marshal- 
ling of  securities  under  the  following  circumstances : — 

Bacster,  being  seised  of  Foxhall  Coppice  and  a  piece  of 
land,  marked  in  a  plan  of  the  estate  No.  32,  mortgaged  in 
1792,  Foxhall  to  Barnes; 
1795,  Foxhall  to  Hartwright ; 
1800,  Foxhall  and  No.  32  to  Barnes  ; 
1804,  FoxhaU  and  No.  32  to  Williams. 
The  subsequent  incumbrances  were  taken  with  notice  of 
the  prior  incumbrances.    The  question  was,  whether  as 
No.  32  was  sufficient  to  pay  the  whole  of  Barnes's  demand, 
Hartwright  could,  as  against  WiUiams,  compel  Barnes  to 
resort  to  No.  32,  thereby  leaving  Hartwright  the  first  in- 
cumbrancer on  Foxhall. 

Mr.  Wiffram  and  Mr.  Elderton  for  the  plaintiffs,  the  re- 
presentatives of  Barnes. 

Mr.  Swanston  and  Mr.  Rasch  for  the  defendant  Hart* 
wright. 

Mr.  Cooper  and  Mr.  James  Parker  for  the  defendant 
Williams. 
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1842.  Mr.  Kenyan  Parker  and  Mr.  FreeUng,  Mr.  RuiseU  and 

^][JJJ[^      Mr.  Hislqp  Clarke,  for  other  defendants. 


0. 

Racstxr. 


The  case  was  twice  argued.  At  the  conclusion  of  the 
first  argument^  the  Vice- Chancellor  expressed  his  opinion, 
shortly,  to  the  effect,  that  Hartwright  had  no  claim  against 
No.  32  by  virtue  of  any  contract,  that  he  could  not  have 
filed  his  bill  to  redeem  No.  32,  and  that  the  equity  which 
he  claimed,  whether  enforceable  or  not  against  the  mort- 
gagor, or  his  heir,  coidd  not  be  enforced  in  such  a  case  as 
the  present,  to  the  prejudice  of  Williams.  His  Honor, 
however,  considering  the  question  to  be  one  of  some 
nicety,  directed  the  case  to  stand  over  for  further  argu- 
ment.   And  now — 

Mr.  Cooper  and  Mr.  James  Parker  argued  on  behalf  of 
the  defendant  Williams, — K  the  question  were  between 
the  plaintiffs  and  Hartwright,  and  the  devisee  of  the  mort- 
gagor, the  general  rule  as  to  marshalling  would  apply. 
But  it  will  not  apply  as  between  first  and  second  mort- 
gagees and  a  third  incumbrancer.  There  is  no  instance  in 
which  the  rule  has  been  applied  to  the  prejudice  of  a  cre- 
ditor. It  was  established  for  the  benefit  of  creditors,  and 
to  the  prejudice  of  no  one  but  volunteers.  The  principle 
is  clearly  laid  down  by  Lord  Eldon  in  Aldrich  v.  Cooper  (a), 
and  it  flows  from  this  principle  that  it  is  not  in  the 
power  of  the  plaintiffs  to  make  such  an  election  of  their 
securities  as  shall  benefit  the  second  incumbrancer  and 
disappoint  the  third.  There  is  no  instance  in  the  Bo- 
man  law  of  the  doctrine  being  applied  to  the  prejudice 
of  any  other  persons  than  the  representatives  of  the 
debtor  (i). 

In  the  ordinary  case  of  a  mortgage  of  two  properties  to 
one  party,  and  the  mortgage  of  one  to  another,  the  Court 

(a)  8  Yes.  382 ;  see  p.  389.  (6)  See  Story,  £q.  Jur.  Ch.  ziu. 
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^▼es  the  mortgagee  of  the  two  a  right  to  foreclose  both ;  1842. 
and,  as  a  consequence,  the  party  who  has  a  mortgage  of 
one  has  a  right  to  redeem  the  first.  But  even  in  that  case 
the  right  to  redeem  does  not  universally  prevail ;  for  if 
there  be  a  mortgage  of  estates  A.  and  B.,  then  a  mortgage 
of  A.,  and  then  a  mortgage  or  sale  of  B.  to  another  party, 
there  is  no  case  in  which  the  Court  (apart  from  fraud)  has 
done  otherwise  than  apportion  the  first  charge  between  the 
two  estates :  there  is  no  case  in  which  it  has  marshalled  the 
properties  between  the  two  first  incumbrancers.  The 
observations  of  Sir  Edward  Sugden  in  Averall  v.  Wcide  (a), 
are  illustrative  of  this.  After  observing  that,  where  one 
creditor  has  a  demand  against  two  estates,  and  another 
a  demand  against  one  only,  the  latter  is  entitled  to  throw 
the  former  on  the  fund  that  is  not  common  to  them  both, 
he  says : — ''  This  is  a  narrow  doctrine,  and  cannot  gene- 
rally be  enforced  against  an  incumbrancer  who  is  a  mort- 
gagee/' He  also  in  the  same  case  {b)  adopts  Lord  Eldof^s 
guarded  expressions  as  to  third  persons  (c).  And  in  his 
treatise  of  "Vendors  and  Purchasers,'*  referring  to  the 
same  doctrine,  he  says — "This  does  not  touch  the  question 
between  innocent  purchasers  {d)"  This  view  of  the  case 
is  perfectly  consistent  with  the  general  proposition  laid 
down  by  Lord  Hardwicke  in  Lanoy  v.  Dutchess  of  Athol{e)f 
which  does  not  apply  to  third  incumbrancers  for  value.  As 
against  an  incumbrancer  for  value,  the  only  rule  is  that 
equality  is  equity. 

In  cases  between  principal  and  surety,  if  contemporane- 
ously with  the  contract  of  suretyship  a  mortgage  security  is 
given,  the  surety  paying  the  debt  may  stand  in  the  place 
of  the  creditor  in  respect  of  the  mortgage.  But  that  rule 
does  not  apply  where  a  second  mortgage  security  is  given : 


(a)  Lloyd  &  G.  t  Sugd.  252.  {d)  Vol.  3,  p.  436. 

(6)  Id.  258.  (0  2Atk.446.    Suppose  a  per- 

(e)  8  Ves.  391.  son  who  has  two  real  estates,  &c. 
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1842.         Copii  y.  Middletan  (a) ;  Wade  y.  Coqpe  (b).     [In  the  conne 
^][JJJJ^      of  the  ai^ument  the  Vtce-Chancellor  referred  to  TVoutoS 
«•  Y.  Trappes  {c)y  and  Gwynne  y.  Edwards {d).'] 

1JLAC8TB&* 

Mr.  SwansUm  and  Mr.  AofcA  for  the  defendant  Hart- 
wright. — Is  there  a  right  of  marshalling  in  a  second  mort- 
gagee against  a  first  mortgagee ;  if  there  is,  did  it  exist  in 
this  case^  and  if  so^  when?  We  submit  that^  in  1800^  dr- 
cnmstances  existed  to  which  the  rale  of  marshalling  applies. 
There  were  then  two  creditors^  one  haying  a  single  fimdi 
the  other  haying  two  funds.  What  is  the  nature  of  the 
right  of  marshalling  ?  It  is  this — that  the  single  fund 
shall  be  protected  from  the  demands  of  the  creditor  who 
has  two — ^protected  in  one  of  two  ways,  either  by  preyent- 
ing  any  assault  on  the  fund,  or,  if  assaidted,  by  applying 
the  principle  of  compensation  and  indemnity  by  means  of 
the  other  fimd.  Marshalling  is  not  founded  on  contract, 
but  on  equitable  lien.  Here  the  lien  had  arisen  and  existed 
in  1800 :  how  then  can  any  subsequent  dealing  between 
the  mortgagor  and  third  persons  depriye  the  second  mort- 
gagee of  that  lien  ?  The  equity  of  the  second  mortgagee 
is,  that  equal  claims  must  preyail  by  priority.  It  cannot  be 
contended,  that,  because  his  right  might  under  some  cir- 
cumstances be  defeated,  as  by  tacking,  therefore  it  does 
not  exist.  Besides,  we  haye  an  equity  beyond  a  mere  right 
of  marshalling,  arising  from  the  first  mortgagee  haying 
notice  of  our  right.  Independently  of  that,  howeyer,  it  ii 
submitted  that  the  general  rule  must  preyail,  and  the  in- 
tervention of  a  third  creditor  will  make  no  difference :  Ex 
parte  Kendal  {e) ;  Shalcross  y.  Dixon  (/) ;  Aldridge  y. 
Forbes  {g).    The  equity  which  Hartright  had  originally, 

(a)  T.  &  R.  224.    See  1  C.  P.  («)  17  Ve«.  520. 

Coop.  625.  If)  Jarm.  Conv.  (ed.  Sweet), 

{b)  2  Sim.  155.  Vol.  5,  p.  493. 

(c)  3  Sim.  286.  (^)  4  Jurist,  20. 
(lO  2  Russ.  289,  n. 
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and  wbich  we  snbmit  has  not  been  taken  away  from  him^  1842. 
binds  the  land  into  whatever  hands  it  comes.  In  Hartley 
r.  (y Flaherty  (a).  Lord  Phmkett  says — "  If  a  mortgagor  sells 
a  portion  of  his  eqmty  of  redemption  for  valuable  or  good 
ooDsideration^  the  entire  residue  undisposed  of  by  him  is 
applicable  in  the  first  instance  to  the  dischai^  of  the  mort- 
gage,  and  in  ease  of  the  bond  fide  purchaser;  and  it  is  con- 
trary to  every  principle  of  justice  to  say^  that  a  person 
afterwards  purchasing  from  that  mortgagor  shall  be  in  a 
better  situation  than  the  mortgagor  himself  in  respect  of 
any  of  his  rights.''  The  case  of  Averall  v.  Wade  was  de- 
cided much  more  with  reference  to  the  particular  security 
than  the  general  principle. — ^The  following  cases  were  also 
mentioned  in  argument:  LordPomfret  v.  Lord  Windsor  (i) ; 
Gregg  v.  Arrott  (c) ;  and  as  to  principal  and  surety,  Wright 
V.  Morley  (rf) ;  Bering  v.  Lord  Winchelsea  {e);  Mayhew  v. 
Oriekettif). 

The  Vice-Chancellor, — Bacster  having  two  estates,  April  22nd. 
(me  called  Foxhall,  and  another  which  has  been  called  No. 
82,  mortgages  Foxhall  alone  to  Barnes  in  1792,  and  after- 
wards, byway  of  second  charge,  mortgages  Foxhall  (alone), 
in  1795,  to  Hartwright,  who  at  the  time  has  notice  ot 
Barnes's  security.  Subsequently,  in  1800,  Bacster  mort- 
gages both  No.  32  and  Foxhall  to  Barnes  to  secure  a  fur- 
ther advance,  and  in  such  a  manner  as  to  make  No.  32 
and  Foxhall  liable  each  to  the  whole  of  Barnes's  two  ad- 
vances, Barnes  at  the  time  having  notice  of  Hartwrighf  s 
security.  After  this  both  No.  32  and  Foxhall  are  mort- 
gaged by  Bacster,  in  1804,  to  Williams,  who  at  the  time 
has  notice  of  the  former  securities. 

The  present  proceedings  were  commenced  subsequently 
to  the  year  1804,  nor  until  after  that  year  was  any  step 

(a)  Lloyd  &  G.  t.  Plunk.  216.  (d)  11  Ves.  12. 

(6)  2  Vez.  sen.  485.  (e)  1  Cox,  318. 

(e)  Lloyd  &G.U  Sugd.  246.  (f)  2  Swanst  185. 
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1842.  taken  by  any  party  for  enforcing  either  of  the  securities, 
or  obtaining  payment.  All  the  mortgages  cannot  be  paid 
in  full.  Foxhall  alone  is  not  sufficient  to  pay  the  finfc 
charge  upon  it^  but  No.  32^  without  Foxhall^  is  suffident 
to  pay  the  whole  of  Barnes's  demands.  Hartwright,  there- 
fore^ claims  to  throw  Barnes  on  No.  32  exclusively.  To 
this  Barnes  is  indifferent ;  but  Williams  objects^  contends 
ing  that  as'  he  is  an  incumbrancer  for  value^  the  burthoi 
of  the  first  mortgage  ought  to  be  borne  at  least  ratably 
by  Foxhall  and  No.  32^  upon  which  latter  Hartwrigiit 
never  took  a  charge.  This  is  the  question  to  be  decided, 
and  I  think  that  it  may  be  decided  without  necessarily 
involving  either  of  two  other  points  to  which  the  ai^ument 
has  extended  itself.  I  mean,  firsts  the  question  whit 
would  have  been  the  rights  of  Hartwright  and  Vmiiami 
had  Barnes's  security  upon  No.  32  preceded  and  not  been 
subsequent  to  Hartwrighfs  security  on  Foxhall;  and, 
secondly^  the  question^  what  would  have  been  the  rights 
of  the  parties  had  Williams's  security  not  existed  at  all,  or 
not  existed  until  after  the  commencement  of  these  pro- 
ceedings. Upon  each  of  these  two  points  I  entirely  re- 
serve myself. 

As  to  the  matter  to  be  determined,  the  first  observation 
to  be  made  is,  that,  considered  without  any  reference  to 
Hartwright  or  to  Williams,  the  nature  and  effect  of  the 
security  of  1800  were,  as  I  conceive,  to  make  No.  32  and 
¥oihn\l  pari  passu,  and  ratably,  according  to  their  values, 
liable  to  Barnes's  two  charges.  That,  I  think,  would  have 
been  the  result  between  the  different  heirs  of  Bacster,  had 
he  died  intestate  and  insolvent  as  to  his  personal  estate 
leaving  one  person  his  heir  as  to  No.  32,  and  another  per* 
son  his  heir  as  to  Foxhall.  At  least  the  heir  of  Foxhall 
could  not  have  claimed  more  against  the  heir  of  No,  32. 

Taking  this  to  be  so,  I  am  unable  to  see  that  Hart- 
wright had  in  or  before  the  year  1804  (when  Williams 
took  his  security)   acquired  any  right  in  No.  32,  or  any 
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equity  against  Bacster  to  preclude  him  from  dealing  with  1842. 
it  on  that  footing  for  any  purpose  that  his  necessities 
might  require.  Contract  certainly^  as  to  No.  32^  Hart« 
mright  had  none.  It  was  as  to  him  an  accident — a  matter 
irith  which  he  had  neither  privity  nor  concern^  that  Racster 
happened  in  1800  to  mortgage  No.  32  to  Barnes.  Could 
not  Barnes  and  Racster  at  any  time  after  1800^  as  against 
Hartwright^  have  sold  or  mortgaged  No.  32  separately  to 
a  stranger^  though  with  notice^  leaving  Foxhall  charged  as 
if  it  was  in  1795^  and  leaving  Hartwright  in  the  same 
aitaation  as  if  the  security  of  1800  had  never  existed?  If 
Barnes  and  Racster  could  have  done  this  as  against  Hart- 
wright^ why  should  not  Racster  be  able  as  against  Hart- 
wright to  do  so?  In  my  opinion^  it  would  be  more  than 
justice  to  him^  and  less  than  justice  to  Racster^  to  hold 
that  the  security  of  1800  rendered  No.  32  to  any  degree^ 
or  in  any  respect,  less  available  for  the  necessities  of  Rac- 
ster than  the  rights  of  Barnes  required.  I  think  that 
Hartwright  had  not  any  equity  to  prevent  Racster  from 
doing  what  he  did,  namely,  carrying  this  estate  to  market, 
and  selling  or  pledging  it  as  charged  only  according  to 
the  tenor  of  the  security  of  1800,  that  is,  ratably  and 
pari  passu  with  Foxhall. 

Again,  suppose  judgments  to  have  been  recovered  by 
strangers  in  1794,  1799,  and  1801,  against  Racster,  who 
was,  I  believe,  previously  to  1800,  seised  equitably  and  not 
otherwise  of  No.  82.  Suppose  the  security  of  1800  good 
against  all  these  judgments;  what  would  have  been  the 
relative  rights  of  Hartwright  and  the  several  judgment 
creditors  (with  or  without  elegiis)  as  to  No.  32?  Can 
Williams  be  in  a  worse  situation  than  that  in  which  he 
would  have  stood  if  his  security  had  consisted  of  a  judg- 
ment only  instead  of  what  it  did  ?  If  it  were  conceded  in 
the  present  case,  that  had  Williams^s  charge  not  existed, 
the  right  claimed  by  Hartwright  could  now  be  enforced 
against  Racster,  it  does  not  in  my  judgment  follow  that  in 
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1842.  1804  (in  the  absence  at  the  time  of  any  suit  or  proceeding 
for  applying  the  property  in  question^  or  otherwise  relating 
to  it)  any  such  right  had  arisen.  The  position  of  Williams, 
who  took  his  security  with  notice^  has  been  in  argument 
assimilated  to  that  of  the  heir  of  Bacster^  or  of  a  penon 
claiming  merely  as  a  volunteer  imder  him.  To  this  coin* 
parison  I  am  not  prepared  to  agree.  To  render  it  just,  it 
ought  to  be  established  either  that  eo  inttanii  when  Barnes 
took  his  second  security^  Hartwright  acquired  a  lien  on 
No.  82,  or  that  it  was  inequitable  in  Bacster^  however  mudi 
in  need  of  money^  and  however  fair  his  intentions,  to  use 
No.  32  as  part  of  his  property^  unless  by  the  consent  of 
Hartwright,  or  on  the  condition  of  paying  him  his  whole 
debt.  I  am  of  opinion  that  neither  proposition  can  be 
estabUshed,  and  that  Hartwrighf  s  title,  if  any,  against 
No.  32^  does  not  extend  beyond  such  interest  in  it,  as 
before  the  institution  of  these  proceedings  Bacster  did  not 
alienate  for  value ;  holding,  as  I  do,  the  notice  to  be  as  im- 
material as  notice  to  a  purchaser  of  a  judgment  recovefed 
against  a  vendor,  when  the  latter  having  a  power,  and 
being  seised  in  fee  subject  to  the  power^  can  make  a  title 
and  alienate  the  fee  by  an  exercise  of  that  power,  destroy- 
ing the  creditor's  security. 

Upon  the  whole,  I  retain  the  opinion  which  on  a  former 
occasion  I  expressed,  that  circumstanced  as  the  present 
case  is,  Hartwright  and  Williams  stand  with  regard  to  the 
matter  in  dispute  on  an  equal  footing ;  that  Barnes  most 
be  paid  out  of  the  respective  proceeds  of  No.  32  and  Fox- 
hall^ /?an  passu,  and  ratably  according  to  their  amounts; 
that  the  residue  of  the  produce  of  Foxhall  must  be  applied 
towards  paying  Hartwright ;  and  that  the  residue  of  the 
produce  of  No.  32  must  be  applied  towards  paying  Wil- 
liams ; — a  conclusion,  as  I  consider,  entirely  in  accordance 
with  the  principles  on  which  Lanoy  v.  Dutchess  of  AM^ 
Aldrich  v.  Cooper,  and  Averall  v.  Wade  were  decided. 
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1842. 
AtTORNEY-GeNERAL  v.  CuLLUBi.  ^2Ath 

XHIS  cause  came  on  for  hearing  on  farther  directions  Whereacha- 
and  on  the  petition  of  the  relators.     The  charity  in  ques-  institated  for 
tion,  called  ''  The  GuildhaU  FeoflFment  of  Bury  St.  Ed-  ^^^^5*^ 
munds/'  was  established  in  the  reign  of  Edward  IV.,  by  ^^^j^^P'" 
the  feoffments  and  will  of  John  or  Jenkin  Smith,  under  an  information 
which  divers  lands  near  Bury  St.  Edmunds  were  conveyed  guiation  of  the" 
to  the  following  uses :  viz.  first,  to  the  praise,  honour,  and  ^^^J^^S^ 
glory  of  God,  and  of  the  most  gracious  virgin,  and  of  the  siiouid  form 
glorious  martyr  and  king  St.  Edmund,  and  in  the  relief  scheme ;  the 
of  the  aldermen  and  burgesses,   and  the  whole  commu-  the  parishio^ 
nity  and  poor  inhabitants  of  the  town  of  Bury  St.  Ed-  "^^^^^^ 
munds,  in  support  of  the   burthens   daily  falling  upon  minationa,  re- 
them.^^     The  estate  of  the  feoffees  was  afterwards  in-  Uon  a  system  of 
creased  by  gifts,  devises,  and  bequests,  by  many  benefac-  J^ \t^^^ 
tors  in  succession  for  a  long  series  of  years.  The  objects  of  P™R°^  ^^^ 

pai  uviuar  se* 

the  benefactions  were  various :  namely,  for  supplying  wool  lections  from 

to  set  the  poor  on  work,  for  binding  out  apprentices,  for  should  be  read, 

the  repairs  of  churches,  for  the  prisoners  in  gaol,  for  godly  JhouWbedoS 

purposes,  for  cakes  and  wine  at  the  annual  meeting  of  the  pn  Sundays,  and 

,  .  in  which  no  spe- 

feoffees  and  other  works  of  charity,  for  catechising  and  ciai  provision 

instructing  poor  people,  for  the  ministers  for  their  pains  thT religious' 

in  so  doing,  for  sick  lepers,  for  food  and  raiment  for  aged  ^®^j®^^® 

and  impotent  people,  for  alms,  for  payment  of  taxes  and  Courts  of 

tollages,  for  bread  for  the  poor,  for  horn-books  and  primers  country  wiU 

for  the  poor  children,  for  a  house  for  the  justices  and  JJ^lJ^^^l^f 

otherwise  for  the  public  good,  for  the  setting  forth  of  education  in 

which  religion 

soldiers  serving  in  the  town,  for  the  support  of  priests  who  is  not  included, 

should  pray  for  the  souls  of  the  donors,  &c.  ^ti^  i?to*be" 

The  annual  income  arising  from  these  gifts  amounted  to  Pj^^lf^  ^^^f 

about  j£1156;  in  addition  to  which  the  annual  sum  of  about  different  deno- 
minations, 

there,  hy  rea- 
■cm  of  the  necessity  of  teaching  religion  according  to  particular  tenets,  and  the  difficulty  of 
t»«^liing  different  persons  according  to  different  tenets,  instruction  according  to  the  doctrines  of 
the  Church  of  England  must  prevail ;  hut  provision  will  be  made,  at  far  ai  possible,  for  the 
exercise  of  conicientious  scruploB  on  the  part  of  Dissenters. 
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1842.        £954  was  received  by  the  feoffees  from  lands  purchased  by 
Att  -Gbn.     *^®  ®*^®  ^^  church  plate^  making  the  whole  annual  income 
^   »•  about  £2110. 

CULLUM. 

It  appeared  that  the  sale  of  the  church  plate  took  place 
on  the  dissolution  of  the  monastery  of  Bury  St.  Edmunds. 
The  poorer  order  of  the  population  being  by  that  event  left 
destitute^  the  parishioners  of  the  two  parishes  of  St.  Maiy 
and  St.  James^  in  Bury^  agreed^  in  order  to  provide  a  fund, 
to  sell  the  church  plate^  and  after  repairing  the  church  to 
employ  the  surplus  in  support  of  the  poor. 

In  1809^  a  decretal  order  was  made  in  a  suit  instituted 
by  the  attorney-general^  at  the  relation  of  Waller  Wright, 
against  the  then  trustees  of  the  charity^  by  which  it  was 
ordered  that  new  trustees  should  be  appointed  and  a  pro- 
per conveyance  made  to  them.  Under  this  order  a  deed, 
dated  the  28th  December,  1810^  was  prepared  by MasterCox, 
and  duly  executed,  by  which  it  was  witnessed,  that,  for  the 
performance  of  the  trusts  and  to  the  intent  that  the  pious 
memories  of  the  worthy  benefactors,  donors,  and  founders  cf 
the  charities  for  which  the  lands  and  tenements  thereinafter 
given  might  be  continued  and  perpetuated  according  to  the 
true  intentions  of  the  said  donors  and  benefactors  in  their 
respective  wills  and  grants,  manifested  according  to  the 
schedule  to  the  indenture  annexed,  all  those  freehold  mes- 
suages, lands,  and  tenements,  (which  were  specified),  were 
bargained  and  sold  to  the  new  trustees  and  their  heirs  to 
the  intent,  not  only  that  the  pious  memories,  &c.,  might  be 
published  and  recommended  to  posterity,  but  also  that  the 
messuages,  &c.,  might  for  ever  thereafter  be  continued  and 
employed  according  to  the  true  intention  of  the  said 
donors,  founders,  and  benefactors,  and  also  upon  trust  and 
confidence  that  the  new  trustees  would  bom  time  to  time, 
and  at  all  times  thereafter,  make  use  of  the  rents,  issues, 
increase  and  produce  of  the  said  messuages,  tenements, 
and  premises,  for  the  common  profit  and  benefit  of  the 
inhabitants  of  Bury  St.  Edmunds,  in  such  manner  and 
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wise  and  for  such  charitable  uses,  intents^  and  purposes^  as        1842. 
were  in  the  schedule  thereunto  annexed,  or  any  other  uses     x^t.-Gen. 
intended  by  the  donors,  although  the  same  were  not  con-      ^    v* 

'  o  CULLUM. 

tained  in  the  schedule.  Then  followed  a  schedule  contain- 
ing a  list  of  charitable  dispositions,  which  were  generally 
^leaking  of  the  same  nature  as  those  which  have  been 
mentioned,  except  that  such  as  were  purely  of  a  Roman 
Catholic  nature  were  omitted. 

The  charities  mentioned  in  the  schedule  being  con- 
sidered as  in  many  respects  not  well  adapted  to  the  habits 
and  requirements  of  modem  times^  and  the  charity  in  other 
particulars  requiring  revision,  the  present  information  was 
filed  at  the  relation  of  Francis  King  Eagle  and  James  Cob- 
bing; and  in  1836  a  decree  was  made,  by  which  it  was 
referred  to  the  Master  to  ascertain  the  amount  of  the  pro- 
perly of  the  charity,  and  to  settle  a  scheme. 

The  Master  accordingly  set  forth  a  scheme,  by  which, 
after  making  provision  for  increasiug  the  charities  to  the 
poor  not  receiving  parochial  relief,  and  for  an  augmenta- 
tion of  the  allowance  to  the  parochial  clergy,  and  for  the 
introduction  of  some  new  charities, — as  an  annual  gift  to 
the  hospital,  and  a  gift  of  £300  to  a  new  church, — he  pro- 
posed that  the  balance  of  the  funds  in  hand  should  be  ap- 
propriated to  the  foundation  and  establishment  of  three 
schools,  to  be  open  to  the  children  of  parents  of  all  reli- 
gious denominations,  and  to  be  called,  *'  The  Guildhall 
Commercial  School,'^  "  The  Guildhall  School  for  poor 
GirV  and  "  The  Guildhall  School  for  poor  Boys ;"  and 
amongst  other  rules  and  regulations  for  these  schools,  he 
proposed  the  following:  viz.  that  the  school  should  be 
closed,  as  regarded  instruction,  on  Sundays ;  that  a  con- 
venient and  sufficient  portion  of  the  stated  school-hours 
should  be  set  apart  daily  for  reading  the  Scripture  lessons 
prepared  for  the  use  of  the  Irish  national  schools,  and  the 
authorized  version  of  the  Scriptures,  or  such  part  thereof 
as  the  trustees  should  think  proper ;  and  that  no  other  re- 

VOL.  I,  E  E  N.  c.  c. 


414  CASES   IN   CHANCEKY. 

1842.        ligious  instruction  should  be  introduced  into  the  schooL 

/ — ;;^      No  mention  was  made  as  to  the  religious  creed  of  the 

«•  masters  or  mistresses  of  the  schools ;  but  the  power  of 

appointment  and  removal  of  the  master  and  mistressei 

was  vested  in  the  trustees. 

To  this  part  of  the  Master's  scheme  the  defendants,  the 
trustees,  objected ;  and  they  proposed  that  the  masters  and 
mistresses  of  the  respective  schools  should  be  members  of 
the  Established  Church ;  that  during  one  hour,  at  least, 
in  every  school-day,  the  masters  and  mistresses  respec- 
tively should  give  general  religious  and  moral  instruction 
to  all  the  scholars,  in  such  books  as  the  governors  should 
select ;  that  on  every  Lord's-day  they  should  give  instruc- 
tion, in  the  doctrines  of  the  Church  of  England,  to  such 
of  the  children  whose  parents  were  willing  and  did  not 
object  to  their  receiving  such  instruction ;  that  the  scho* 
lars  should  be  required  to  repair  once  every  Lord's  day  to 
the  parish  church,  or  other  place  of  worship,  according  to 
their  several  creeds ;  and  that  those  who  should  attend  the 
parish  church  should  go  along  with  and  be  accompanied 
by  the  masters  and  mistresses  respectively. 

Mr.  Cooper  and  Mr.  M^Ckrisiie,  for  the  relators,  sug- 
gested that  the  charity  was  intended  for  the  general  benefit 
of  all  the  inhabitants  of  Bury,  and  that  it  was  so  considered 
by  the  Master  who  prepared  the  deed  of  1810;  but  that 
the  effect  of  the  defendants'  proposal  would  be  to  limit  the 
benefits  of  the  charity  to  persons  of  the  Church  of  England. 

Mr.  Twiss  and  Mr.  fVray,  for  the  Attomey-Oeneral, 
contended  that  the  law  of  this  country,  though  it  tolerated 
all  religions,  did  not  place  the  religion  of  Dissenters  on  an 
equal  footing  with  that  of  the  Church  of  England ;  and 
that  if  education  was  provided  for,  it  must  be  a  religiou 
education ;  and  if  a  religious  education,  it  must  be  accord- 
ing to  the  principles  of  the  Church  of  England. 
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Mr.  Boteler  and  Mr.  Lovat,  Mr.  Russell  and  Mr.  Bacon,        1842. 
appeared  for  other  parties.  Att.-Gbm. 


In  the  coarse  of  the  argument^  the  Vtce-Chancelhr  said 
that  it  might  be  a  question  whether  or  not  any  part  of  the 
funds  ought  to  be  devoted  to  the  purposes  of  education  at 
all ;  but  that  if  any  part  were  so  applied^  religion  must  be 
considered ;  for  that  any  scheme  of  education  without  reli- 
gion would  be  worse  than  a  mockery.  The  difficulty  here 
vrza,  how  to  provide  for  education  in  a  proper  manner^  with 
a  view  to  the  opinions  and  feelings  of  persons  of  various 
religious  creeds.  His  Honor  did  not  for  a  moment  question 
the  equal  right  of  every  Roman  Catholic  and  every  Pro- 
testant dissenter  in  the  town  of  Bury  to  a  participation  of 
all  the  advantages  of  the  charity ;  but  as  religious  instruc- 
tion could  not  be  provided  for  every  class  of  persons  hold- 
ing different  religious  opinions^  he  thought  that^  if  called 
upon  to  decide  the  question^  he  had  no  alternative  but  to 
direct  that  the  master  and  mistress  of  each  school  should 
be  of  the  Established  Church. 

The  Vice-chancellor. — As  the  term  education  is  pro- 
perly understood^  by  all  the  parties^  to  comprehend  reli- 
gious instruction^  that  religious  instruction  is  an  essential 
point  to  be  considered.  In  my  judgment  this  scheme  does 
not  provide  for  religious  instruction  in  the  sense  in  which 
the  expression  ought  to  be  understood.  Its  effect  is  not 
that  it  does  not  provide  for  religious  instruction  according 
to  the  doctrines  of  the  Church  of  England^  but  that  it  does 
not  provide  for  what  I  am  able  to  consider  religious  in- 
struction at  all.  If  education^  of  course  including  reli- 
gious instruction^  is  to  be  provided  for^  I  apprehend  it 
must  be  according  to  the  doctrines  and  principles  of  the 
English  Church.  I  know  no  other  standard  or  guide  to 
which  the  Court  can  resort ;  and  dissenting  as  I  do  from 
the  present  scheme^  as  £Eur  as  it  relates  to  purposes  of  edu- 
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1842. 


Att.-Gen. 

V. 
CULLUM. 


cation^  I  must  send  tbat  part  of  the  scheme  back  to  the 
Master  for  the  purpose  of  review^  unless  some  other  course 
can  hereafter  be  suggested  to  the  Court.     If  education 
is  to  be  part  of  the  scheme^  it  is  clear^  in  my  judgment, 
that  whatever  may  be  the  particular  course  of  instruction 
pursued^  or  whatever  may  be  the  course  as  to  exemp- 
tion^ if  any,  from  any  particular  points  of  instruction^  the 
masters^  mistresses^  and  teachers  must  be  members  of 
the  Church  of  England.     I  do  not  think  it  necessary  to 
declare  that  either  the  masters  or  teachers  should  be 
clergymen^  but  that  the  masters^  mistresses^  and  teachers, 
should  all  be  members  of  the  Church  of  England,  and 
that  no  other  course  of  religious  instruction  should  be 
adopted  than  such  as  is  in  conformity  with  the  Church  of 
England.     I  make  these  observations  upon  the  hypothess 
that  it  will  ultimately  be  thought  right  that  a  provision  for 
education  should  form  a  part  of  this  scheme — a  matter 
upon  which  I  do  not  mean  to  bind  myself  by  any  (^inion^ 
and  which,  perhaps,  may  require  reconsideration.     There- 
fore, in  sending  this  case  back  to  the  Master,  I  mean 
to  refer  it  to  him  to  consider  whether,  having  regard 
to  the  nature  of  the  charities,  and  the  present  state  and 
condition  of  the  town  of  Bury,  it  is  fit  and  proper  that  any 
provision  should  be  made  for  education ;  and  if  the  Master 
should  be  of  opinion  in  the  affirmative,  then  to  declare  that 
there  is  to  be  no  master,  mistress,  or  teacher,  who  is  not  a 
member  of  the  Church  of  England,  and  that  no  other 
course  of  religious  instruction  shall  be  adopted  than  in 
conformity  with  that  Church. 


March  24tL  On  this  day  Mr.  Cooper  informed  the  Court,  that  aH 
parties  had  agreed  to  modify  the  scheme  as  to  educa- 
tion as  follows : — ^That  the  masters  and  mistresses  ol  the 
schools  should  be  members  of  the  Church  of  England; 
that,  during  one  hour  at  least  of  each  school-day,  the 
master  should  give  religious  instruction  to  all  the  acholart, 
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such  religious  instruction  to  be  confined  to  the  reading  and 
explanation  of  the  Scriptures;  that  on  every  Lord's-day 
he  should  give  instruction  in  the  liturgy,  catechism^  and 
articles  of  the  Church  of  England^  to  such  of  the  boys 
whose  parents  were  in  communion  with  that  Church ;  and 
that  all  the  scholars  should  be  required  to  repair  twice 
every  Lord's-day  to  church :  provided,  however,  that  any 
two  of  the  trustees,  by  a  note  in  writing,  might  excuse 
from  attendance  at  church  any  of  the  scholars  who  were 
children  of  persons  not  in  communion  with  the  Church  of 
England. 
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The  Vice-chancellor  said,  that  if  the  parties  had  no 
objection  to  this  arrangement,  he  had  none ;  but  he  wished 
to  have  it  distinctly  understood  that  the  ground  on  which 
he  had  proceeded  on  the  former  occasion  was  not  a  prefer- 
ence of  one  form  of  religion  to  another,  but  the  absolute 
necessity  of  adopting  the  course  which  he  had  suggested. 


Attorney-General  v.  Compton. 


March  2nd, 


JL  HE  afi^airs  of  the  parish  of  Marylebone,  more  especially  An  information 

as  relates  to  the  relief  and  maintenance  of  the  poor,  are  the  restitution 

regulated  by  various  local  acts  of  Parliament,  by  one  of  ^^^^^^^S 

which,  the  35  Geo.  3,  c.  73,  it  was  enacted,  that  all  gifts,  plied  out  of 

donations,  benefactions,  and  sums  of  money  whatsoever,  the  relief  of  the 

then  payable,  or  which  should  thereafter  become  payable,  Jf^teT m?^ 

for  and  to  the  use  of  the  poor  of  the  parish  of  St.  Maryle-  **^"*°**: 

bone,  not  being  directed  to  be  applied  for  private  or  parti-  tion  of  any  part 

ii'x*  jj.i_»  Ji  "LiiOfa  fund  raised 

cular  chanties,  and  not  being  sacramental  money,  should  for  the  relief  of 
from  time  to  time  be  paid  into  the  hands  of  the  treasurer  ™£^Jof^e 
or  treasurers  for  the  use  of  the  poor  of  the  said  parish,  to  ^^  of  costs  of 

an  action 
brought  against 
an  officer  of  the  guardians  of  the  poor,  for  a  libel  upon  him  in  respect  of  acts  done  by  Mm  in 
the  exeeation  of  his  duties,  is  a  breach  of  trust  on  the  part  of  the  holder  of  that  fund. 


COMPTOV. 


418  CASES   IN    CHANCERY. 

1842.        be  applied  in  aid  of  the  rate  for  the  relief  of  the  poor 
^     "CT^      thereof.    And  it  was  further  enacted,  that  the  directors 

ATT.*CiEN. 

9'  and  guardians  of  the  poor  should,  and  they  were  thereby 

authorized  and  empowered^  to  maintain  and  employ^  in  any 
works^  trades^  manufactures^  and  emplojonents  whatsoever, 
the  poor  maintained  in  any  workhouse  made  use  of  for  the 
purposes  of  the  act,  and  might  provide  a  convenient  stock 
of  flax,  hemp,  wool,  cotton,  thread,  iron,  stone,  wood, 
leather,  or  other  materials  for  the  employment  of  the  foot 
received  into  such  house;  and,  for  that  purpose  only, 
might  set  up,  use,  and  occupy  any  trade,  mystery,  or  oc- 
cupation whatsoever  in  such  house ;  and  might  sell,  vend, 
and  dispose  of  such  goods,  wares,  and  merchandizes  as 
should  be  manufactured  or  made  by  such  poor  in  such 
workhouse;  any  statute,  law,  or  usage  to  the  contrary 
notwithstanding.  And  it  was  further  enacted,  that  all 
monies  arising  from  any  work  or  labour  done  by  the  poor 
in  any  workhouse  or  other  houses  made  use  of  for  the  pur- 
poses of  the  act,  should  go  in  aid  of  the  poor^s  rate,  and 
other  monies  raised  for  carrying  into  execution  that  and 
the  therein-recited  acts. 

Sometime  before  the  year  1837,  the  parish  adopted  the 
provisions  of  the  stat.  1  &  2  Will.  4,  c.  60,  for  regulating 
vestries. 

Since  the  passing  of  the  stat.  35  Geo.  3,  c.  73,  to  the 
present  time,  the  vestrymen  of  the  parish,  acting  under 
the  powers  given  to  them  by  that  and  other  acts,  have 
made  rates  and  assessments  on  the  inhabitants  of  the 
parish  for  the  maintenance  of  the  poor,  and  for  the  other 
expenses  mentioned  in  the  acts,  and  have  paid  to  the 
directors  and  guardians  of  the  poor  of  the  parish,  or  to 
their  treasurer,  out  of  such  rates  and  assessments,  such 
sums  of  money  as  have  been  necessary  to  enable  the 
directors  and  guardians  to  maintain  the  poor  of  the  parish. 

In  1837,  differences  arose  between  Dr.  Glendinning, 
the  honorary  physician  of  the  parish  infirmary,  and  Dr. 
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Firth,  the  house-surgeon  of  the  workhouse  and  infirmary,  1842. 
relative  to  the  death  of  a  female  pauper,  for  whom  Dr.  att.^Qbn 
Firth  had  improperly,  as  aUeged  by  Dr.  Glendinning,  ^^*^^* 
prescribed  doses  of  opium.  These  differences  led  to  the 
dismissal  of  Dr.  Firth,  and  to  actions  of  libel  and  slander 
by  Dr.  Firth  against  Dr.  Glendinning,  and  Dr.  Boyd,  the 
assistant-surgeon  of  the  workhouse.  In  December,  1837, 
which  was  before  the  trial  of  these  actions,  application  for 
protection  was  made  on  behalf  of  Doctors  Glendinning 
and  Boyd  to  the  then  directors  and  guardians.  This  ap- 
plication, however,  was  refused  on  the  ground,  as  stated  in 
the  minute,  that  the  directors  and  guardians,  though  at 
all  times  anxious  to  protect  their  officers  in  the  perform- 
ance of  their  duty,  could  not  in  the  then  stage  of  the 
proceedings  legally  undertake  the  defence  of  the  appli- 
cants. 

In  February,  1839,  the  action  against  Doctor  Glendin- 
ning came  on  for  trial,  when  the  jury,  after  a  charge  from 
the  judge  very  favourable  to  the  defendant,  found  a  ver- 
dict for  him  on  his  plea  of  the  general  issue,  but  against 
him  on  his  plea  of  justification,  he  having  entered  into  no 
evidence.  The  plaintiff  then  declined  proceeding  in  his 
action  against  Dr.  Boyd.  In  these  actions  Doctors  Glen- 
dinning and  Boyd  employed  as  their  attomies  Messrs.  Hill 
and  Bandall,  who  were  the  attomies  and  solicitors  of  the 
directors  and  guardians.  Their  taxed  bill  of  costs  against 
Dr.  Glendinning  amounted  to  291/.  19s.  Sd.,  and  that 
against  Dr.  Boyd  to  54/.  17«. 

Immediately  after  the  termination  of  the  trial  Dr.  Firth, 
who  had  previously  taken  the  benefit  of  the  Insolvent  Act, 
disappeared. 

In  March,  1839,  an  election  took  place  of  directors  and 
guardians  for  the  year  ensuing.  Availing  themselves  of  this 
change,  Drs.  Glendinning  and  Boyd,  in  September  of  the 
same  year,  applied  to  the  then  directors  and  guardians  for 
payment  of  the  costs  which  had  been  incurred  by  them ; 
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1842.        and  at  a  board  held  on  the  Ist  November  following^  their 
2     "^^^      claims^  after  a  discussion  and  division^  were  allowed ;  and 
V-  such  allowance  was  recorded  in  a  minute  of  the  proceed- 

ings. That  minute  was  afterwards^  at  a  board  of  directors 
and  guardians  held  on  the  8th  November,  confirmed  by  a 
majority  of  twelve  to  eighty  notwithstanding  the  present- 
ment of  a  memorial  against  this  proceeding  by  eighty-five 
rated  inhabitants  of  the  parish.  In  pursuance  of  this 
minute  a  resolution  was  passed,  which  at  a  subsequent 
meeting  was  confirmed  by  the  same  persons  who  consti- 
tuted the  former  majority,  and  notwithstanding  a  written 
protest  by  six  rated  inhabitants,  that  cheques  should  be 
drawn  for  and  applied  in  discharge  of  the  amount  of  costs. 
Two  cheques  were  accordingly  drawn  in  the  usual  form  on 
Sir  Claude  Scott  &  Co.,  the  bankers  of  the  treasurer  of  the 
directors  and  guardians,  for  the  respective  amounts  of 
291/.  19s.  8d.  and  54/.  I7s.,  and  were  made  payable  to 
Hill  and  Bandall;  and  such  cheques  were  on  the  28th 
February,  1840,  delivered  to  Bandall,  as  the  surviving 
partner  of  Hill,  and  he  received  the  amount  from  Sir 
Claude  Scott  &  Co.,  out  of  monies  of  the  directors  and 
guardians  in  their  hands. 

At  the  time  this  payment  was  made,  the  balance  of  cash 
in  the  bankers'  hands  belonging  to  the  directors  and 
guardians  consisted  principally,  if  not  wholly,  of  sums 
raised  by  the  rate  for  the  relief  of  the  poor,  (in  respect 
of  which  the  directors  and  guardians,  between  the  Ist 
of  January  and  the  30th  June,  1840,  received  from  the 
vestry-men  upwards  of  £14,000);  of  sums  arising  from 
the  labour  of  paupers  under  the  before-mentioned  statute 
of  35  Geo.  3,  c.  73 ;  of  sums  repaid  after  having  been  ad- 
vanced out  of  the  poor's  rates,  under  the  stat.  14  Geo.  3, 
c.  78,  for  fire  rewards;  and  of  sums  repaid  which  had 
been  advanced  out  of  the  poor's  rates  in  cases  of  bas- 
tardy. 

The  information  was  filed   in  December,  1840,  at  th6 
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relation  of  Jacob  Metcalfe  and  William  Green^  two  rated        1842. 
inhabitants  of  the  parish^  against  John  Compton  and     2tt^Gev 
others,  being  the  twelve  directors  and  guardians  who  had     _    v- 

,     ,  .  Compton. 

formed  the  majority  of  the  board  at  the  meeting  of  the 
8th  NoTcmber^  1839^  and  at  the  following  meetings  and 
against  Bandall.  It  stated  many  of  the  foregoing  facts^ 
and  set  forth  certain  notices  which  had  been  served  upon 
the  twelve  first-named  defendants^  calling  upon  them  to 
refund  the  monies  so  paid  to  Randall^  and  also  notices 
upon  the  auditors^  calling  upon  them  not  to  allow  in  their 
accounts  the  monies  so  paid.  It  also  averred^  that  when 
Randall  received  the  cheques  he  well  knew  that  they  would 
be  paid  out  of  monies  arising  from  the  rates  and  assess- 
ments for  the  maintenance  of  the  poor^  and  that  such 
monies  had  been  paid  by  the  vestrymen  to  the  directors 
and  guardians  for  the  relief  of  the  poor ;  that  the  monies 
80  received  by  the  defendant  Randall^  in  payment  of  the 
cheques^  were  monies  held  by  the  directors  and  guardians 
of  the  poor  upon  trust  for  charitable  purposes^  that  is  to 
aay^  for  the  maintenance  and  relief  of  the  poor^  and  were 
impressed  with  the  character  of  charity,  or  at  any  rate  the 
same  were  trust  monies  and  held  upon  trusts,  and  the 
defendant  Randall  therefore  became  responsible  for  the 
same,  and  trustee  thereof  for  charitable  purposes,  or  for 
the  same  trusts,  and  liable  to  return  the  same  to  the  trea- 
surer in  order  to  be  applied  to  the  trusts  upon  which  they 
were  held  prior  to  such  payment  to  Randall.  The  in- 
formation further  alleged  that  the  pajonents  so  made  to 
Randall  were  and  are  wrongs  and  grievances  to  all  the 
rated  inhabitants  of  the  parish,  including  the  relators. 

The  information  prayed  that  the  twelve  first-named  de- 
fendants might  be  declared  guilty  of  a  breach  of  trust  in 
ordering  payment  of  the  sums  of  219/.  19^.  8^.  and  54/.  1 78. 
to  Randall,  and  that  it  might  be  declared  that  Randall 
was  a  party  to  that  breach  of  trust,  and  that  the  sums  in 
question  were  raised  for,  and  applicable  to,  charitable  pur- 
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1842.  poses^  or  at  least  were  trust  monies;  and  that  all  the 
defendants  might  be  decreed  to  repay  and  make  good  such 
sums  with  interest  at  £5  per  cent.^  from  the  28th  of 
February,  1840,  and  also  pay  the  costs  of  the  suit. 

The  defendants,  the  directors  and  guardians,  by  thdr 
answer,  stated  that  the  payment  in  question  had  been 
made  with  the  sanction  of  the  vestry,  and  by  the  aoditon, 
and  they  submitted  that  they  were  not  personally  respon- 
sible, and  ought  not  to  have  been  made  parties  to  the  snit. 

The  defendant  Randall,  by  his  answer,  insisted  on  the 
legality  of  the  payment,  upon  the  ground  that  the  monqr 
in  the  hands  of  the  directors  and  guardians  was  appli- 
cable, not  only  to  the  maintenance  of  the  poor  of  the 
parish,  but  to  the  general  purposes  of  expenditure  incident 
to  a  workhouse. 

The  cause  now  came  on  for  hearing. 

Mr.  Russell  and  Mr.  Chandless^  for  the  relators,  com* 
mented  on  the  great  danger  which  would  ensue  if  persons 
in  the  situation  of  Doctors  Glendinning  and  Boyd  were 
permitted  to  be  indemnified  out  of  public  monies.  How- 
ever unjust  the  actions  might  be,  and  although  they  might 
have  been  brought  against  those  gentlemen  in  reference  to 
the  management  of  the  poor,  yet  that  did  not  warrant 
their  receiving  their  costs  out  of  the  poor's  rates. — ^In  sup- 
port of  the  jurisdiction  of  the  Court,  the  counsel  for  the 
relators  cited  Attorney-General  v.  Brown  {a)  i  Attomeif* 
General  v.  Corporation  of  Poole  {b). 

Mr.  Koe  and  Mr.  Moore,  for  the  defendants,  the  directors 
and  guardians. — ^The  parish  of  Marylebone  having  adopted 
the  Stat.  1  &  2  imi.  4,  c.  GO,  the  relators  are  bound  by  the 
provisions  of  that  act.  By  the  37th  section  of  that  act,  no- 

(«)  1  Swanst.  265 ;  1  Wils.  323.  (6)  2  Keen,  190. 
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thing  therein  contained  relating  to  the  appointment  and        1842. 
duty  of  auditors  shall  debar  the  parishioners  from  any  re-     ATT.-aEii. 
medybythem  before  possessed  by  the  law  of  the  land.  Now,  * 

it  is  not  alleged  that  all  the  accounts  of  disbursements  by 
the  board  of  guardians  were  not  accurately  kept,  or  that 
any  person  had  not  full  information  of  the  manner  in  which 
the  money  was  disbursed.  If  the  relators  had  had  any 
ground  of  complaint  against  the  rate,  or  the  disposal  of  it, 
they  might  have  appealed  to  the  sessions,  or  proceeded 
against  the  guardians  by  indictment.  Instead  of  that, 
they  stand  by  and  permit  what  they  term  a  misapplication 
of  the  money,  and  afterwards  apply  to  this  Court.  A 
memorial  by  85  out  of  22,000  rated  parishioners  is  unim- 
portant. The  relators  do  not  state  that  they  were  not 
aware  of  every  proceeding  taken  by  the  board  of  guardians 
and  the  vestry  board.  After  this  long  delay  on  the  part 
of  the  relators,  they  are  bound  by  the  auditors'  allowance 
of  these  accounts.  If  the  relief  sought  by  the  relators  is 
granted,  the  benefit  will  be  received,  not  by  the  rate- 
payers, from  whom  the  money  was  taken,  but  by  the  pre- 
sent rate-payers ;  a  result  which  will  be  productive  of  equal 
injustice,  at  least,  with  that  which  is  insisted  upon. 

But,  in  truth,  the  guardians  and  directors  were  fully 
justified,  on  the  termination  of  the  action,  in  paying 
these  costs.  While  the  action  was  proceeding,  it  was 
impossible  to  say  what  evidence  might  be  produced  by 
the  plaintiff  at  law;  but,  after  its  termination  in  a  man- 
ner most  favourable  to  the  defendant  at  law,  can  it  be 
said  that  the  defendants  were  not  fully  justified  in  what 
they  did?  An  oflScer  appointed  by  them  had,  in  the 
course  of  the  performance  of  his  duties,  an  action  brought 
against  him  for  a  libel  in  relation  to  those  duties,  and 
he  succeeded  in  that  action :  could  they  leave  him  liable 
to  costs?  [The  Vtce-CfianceUor. — Is  it  not  a  large  pro- 
position to  say  that,  because  an  action  is  brought  fri- 
volously and   vexatiously  against  a  party  for  doing  his 
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1842.        duty^  his  employer  is  to  indemnify  him?    Where  is  sudi  a 
Att-Gem      proposition  to  end  ?    It  wonld  be  dangerous  in  private  life, 
v*  and  destructive  of  public  funds.]    There  is  a  class  of  cases 

in  which  the  Courts  have  recognized  a  considerable  latitude 
of  powers  in  persons  situated  like  the  present  defendantSt 
In  ThelGng  v.  (hmmiasioners  of  Sewers  for  the  Tower  Ham- 
lets {a),  it  was  held  to  be  no  valid  objection  to  the  rate  by 
the  commissioners,  that  it  was  made  to  defray  previous  law 
expenses  of  the  commission  bond  fide  incurred  by  the  com- 
missioners in  the  discharge  of  their  duty:  and  in  7%e  King 
V.  The  InJuMtants  of  Essex  {b),  it  is  said  by  Lord  Kenyom, 
that  wherever  a  duty  is  imposed  on  a  county,  and  where 
costs  incidentally  and  necessarily  arise  in  questioning  the 
propriety  of  acts  done  to  enforce  that  duty,  the  magistrates 
who  have  the  superintendence  over  the  county  purse  have 
necessarily  a  right  to  defray  such  expenses  out  of  the 
county  purse.  The  case  of  the  Attomey-General  v.  Magor 
of  Nortvich  {c)  involves  the  same  principle.  It  may  be 
said,  that  where  an  action  is  brought  against  a  sheriff  by 
an  insolvent  attorney  he  gets  no  costs ;  but  a  sheriff  is 
paid  by  poundage ;  whereas  the  defendant  at  law  in  this 
case  had  no  remuneration. 

Lastly,  this  Court  has  no  jurisdiction  to  entertain  this 
suit.  In  order  to  bring  the  case  within  the  jurisdiction, 
the  information  alleges  that  the  fund  is  a  charitable  fund; 
but  a  fund  applicable  for  a  public  or  general  purpose,  and 
raised  by  rates  or  assessments,  is  not  charitable:  Attomeif' 
General  v.  Heelts{d).  [The  Vice-chancellor. — ^That  case 
is  at  variance  with  Attorney-General  v.  Brown."]  At  all 
events,  this  ought  to  have  been  an  information  and  bill, 
and  not  an  information  only.  The  information  alleges 
that  the  payments  made  to  Randall  are  wrongs  and  griev- 
ances to  all  the  rated  inhabitants.  The  proceeding,  there- 
fore, being  on  behalf  of  the  parishioners  themselves^  some 

(a)  1  B.  &  Ad.  232.  (c)  2  Keen,  406. 

(6)  4  T.  R.  594.  (d)  2  S.  &  S.  77. 
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of  them^  on  behalf  of  all^  ought  to  be  plaintiffs :  Attomey-        1842. 
General  v.  Forbes  (a) ;  Attorney-  General  v,  Daniel  (A) .    [The      x^t  -Gen 
Vtce-  Chancellor. — In  F)reunn  v.  Lends  (c)  a  bill  only  was  filed.  »• 

COMPTON. 

It  may  be  conceded^  that  in  the  present  case  an  informa- 
tion and  bill  would  have  been  proper ;  but  does  it  there- 
fore follow  that  an  information  was  not  proper  ?] 

Mr.  Campbell,  for  the  defendant  Randall^  took  the  same 
line  of  argument  as  had  been  used  for  the  other  defend- 
ants^ contending  that  this  was  not  a  case  of  charity^  but 
one  in  which  individual  rights  were  concerned,  and  which 
therefore  required  at  least  an  information  and  bill,  if  not  a 
bill  only.     He  said  that  the  parties  to  be  benefited  by 
this  proceeding  were  the  rate-payers  of  1839,  and  therefore 
that  the  pleadings  should  have  been  so  framed  as  to  admit 
of  an  enquiry,  whether  any  of  these  rate-payers  were  dead, 
and  if  so,  who  were  their  personal  representatives.    Ad- 
mit tin  g,however,  that  the  present  pleadings  were  sufficient 
and  that  there  was  originally  some  ground  of  complaint, 
he  contended  that  the  Court  would  not  now  call  in  ques- 
tion proceedings  which  had  been  taken  honestly,  though 
mistakenly.     In  support  of  this  part  of  his  argument,  he 
cited  the  observations  of  Lord  Eldofi  in  Attorney-General 
T.  Exeter  (a).     He  also  contended,  that  the  intention  of 
the  stat.  1  &  2  Will,  4,  c.  60,  was,  that  the  accounts  of 
lai^  parishes  should  be  annually  settled,  and  that  after 
sach  settlement  the  auditors  should  be  protected  from  pro- 
ceedings in  equity.    As  regarded  the  defendant  Randall 
more  particularly,  it  was  to  be  observed  that  he  had  made 
no  claim  upon  the  directors  and  guardians,  but  had  deli- 
vered his  bill  to  his  own  client.     His  client  having  pro- 
vided payment  for  him  in  a  particular  manner,  did  not 
make  him  accountable  either  to  the  directors  and  guardians, 
or  to  the  vestrymen  generally. 

(a)  2  Myl.  &  Cr.  123.         (h)  4  Jurist,  793.  (c)  9  Sim.  66. 

(d)  2  Russ.  54.    If  the  administration  of  the  funds  &c. 
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1842.  Mr.  Russell  having  commenced  his  reply,  by  observing 

Att  'gbm      *^**  Attorney-General  v.  Heelis  was  overruled  by  Attomeg* 
V*  General  v.  Mayor  of  Dublin  {a),  was  stopped  by  the  Court. 

The  Yice-Chancelloe. — There  are  certain  parts  of 
this  case  upon  which  I  do  not  require  the  counsel  for  the 
relators  to  reply^  I  mean  so  far  as  the  argument  has  pro- 
ceeded upon  the  assumption,  for  the  sake  of  the  ai^ument, 
that  the  application  of  the  sums  in  question  of  which  the 
information  complains  was  unauthorized.  These  sums  were 
part  of  a  public  fund  in  the  hands  of  certain  public  officers, 
devoted  to  certain  public  purposes  within  a  certain  districti 
to  which  purposes  it  was  the  duty  of  those  officers  to  apply 
them.  They  were  in  a  sense  trustees  for  that  purpose; 
and,  if  it  were  held,  that  upon  a  misapplication  of  monies 
so  circumstanced,  it  was  not  competent  for  a  court  rf 
equity  to  interfere,  I  am  not  aware  what  civil  remedy  then 
would  be  in  such  a  case.  This  is  not  a  question  of  the 
legality  of  a  rate,  it  is  a  question  of  the  due  application 
of  monies,  the  produce  probably  in  part  but  not  wholly 
of  rates ;  though  I  think  if  it  were  wholly  the  produce 
of  rates,  it  would  in  substance  make  no  difference  for 
the  present  purpose.  I  say  that  if,  the  money  having 
thus  legally  come  to  the  hands  of  these  public  trustees, 
it  were  not  competent  to  a  court  of  equity  to  enquire 
into  the  due  application  of  the  money,  there  would  be 
an  absence  of  civil  remedy,  for  I  have  yet  to  learn  the 
form  of  action  in  which  a  remedy  for  such  a  misappli- 
cation, producing  the  recovery  of  the  money,  could  be 
obtained. 

But  supposing  the  facts  of  this  case  to  be  satisfac- 
torily made  out,  the  competency  of  a  court  of  equity 
to  interfere  is,  I  think,  plain.    The  same  state  of  cir- 
cumstances appears  to  me  to  prove  that  the  proceed- 
ed) 1  Bligh,  N.  S.  334. 
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ing  by  information  is  proper.    The  right  to  the  fund  is        1842. 
not  vested  in  any  single  individual,  or  in  any  number     att.-Gen. 
of  individuals.     The  beneficial  right  to  the  fund  is  in      ^    •• 

°  COMPTON. 

the  public  generally  of  that  district,  for  whose  benefit  in  a 
particular  manner  it  is  to  be  applied  by  the  public  officers 
of  that  district.  A  mere  bill,  I  apprehend,  could  not  be 
sustained.  Treating  it  as  an  ordinary  civil  demand  be- 
tween  man  and  man,  I  am  not  aware  that  any  number 
of  parties  who  might  be  represented  by  given  individuals 
on  the  record  could  be  accurately  represented  as  having 
in  themselves  beneficially  the  entire  interest  and  property 
in  the  thing  demanded.  That,  therefore,  the  proceeding 
must  be  either  wholly  or  partly  by  information  cannot,  I 
think,  be  doubted. 

It  is  said,  however,  that  the  proceeding  ought  to  be  by 
information  and  bill ;  and  it  is  said  so  on  this  ground,  that 
there  is  an  interest  in  some  person  in  the  due  application 
of  the  money  which  renders  it  improper  to  proceed  by  way 
of  information  alone.  That  argument  would  dispose  of 
ninety-nine  cases  out  of  a  himdred  of  those  suits  which 
are  daily  brought  before  the  Court  by  information  alone, 
because,  in  a  proportion  which  I  think  may  be  represented 
as  great  as  that  which  I  have  stated,  the  charities  or  public 
purposes  which  are  to  be  administered  are  charities  or 
public  purposes  for  the  benefit  of  specified  individuals  or 
specified  classes,  the  members  of  which  classes  must  have 
some  interest  in  it.  The  rule,  I  apprehend,  is  this, — that 
where  property  affected  by  a  trust  for  public  purposes  is 
in  the  hands  of  those  who  hold  it  devoted  to  that  trust, 
it  is  the  privilege  of  the  public  that  the  Crovm  should  be 
entitled  to  intervene  by  its  officer  for  the  purpose  of  as- 
serting, on  behalf  of  the  public  generally,  that  public 
interest  and  that  public  right  which  probably  no  individual 
could  be  found  willing  effectually  to  assert,  even  if  the 
interest  were  such  as  to  allow  it.  I  apprehend,  there- 
fore, that  on  principle,  as  well  as  on  authority,  the  pre- 
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1842.        sent  proceeding  by  information  only  is  a  proper  proceed- 
Att  -Gen.     ^^S^  supposing  the  sums  in  question  to  have  been  unduly 
^'  applied. 

COMPTON. 

It  is  then  stated  that  the  suit  is  not  instituted  in  proper 
time.  The  intention  to  do  the  act  complained  of  wu 
avowed  and  notorious  in  November^  1839.  It  was  then 
plainly  objected  to^  and  notice  that  it  was  objected  to 
was  given  in  the  most  distinct  manner  to  all  persons 
interested  in  the  act.  The  act^  however,  was  not  done 
till  the  following  February,  and  then  with  full  know- 
ledge that  it  was  objected  to,  and  apparently  without 
taking  any  advice  on  the  subject,  the  defendants  chose  to 
take  the  step  against  which  this  protest  had  been  made. 
The  suit  is  not  immediately  instituted ;  it  is  not  instituted 
until  the  following  December.  Under  the  circumstancei 
to  which  I  have  referred,  if  this  had  been  the  case  of  an 
individual  complaining  of  a  breach  of  trust,  I  should  think 
that  the  suit  had  been  instituted  in  sufficient  time;  ifot' 
tiori  when  it  is  a  suit  by  the  Attorney-General  on  behalf 
of  the  Crown,  that  is,  on  behalf  of  the  public,  it  is  insti- 
tuted in  sufficient  time.  It  was  not  necessary,  I  think, 
for  the  present  relators,  or  for  any  person  on  behalf  of 
the  parish,  or  of  the  public,  to  have  interfered  by  in- 
junction, though  they  might  on  this  assumption  have 
effectually  applied  for  an  injunction  between  the  month 
of  November  and  the  month  of  February. 

It  is  then  argued,  that  however  inaccurate  and  undue  the 
application  of  this  fund  may  have  been,  yet,  on  the  principle 
supposed  to  be  recognized  in  the  case  of  The  Attomey^Gene^ 
ral  V.  T%e  Corporation  of  Exeter,  as  there  was  no  moral  turpi- 
tude or  intention  to  do  wrong,  this  Court  ought  not  to  inter- 
fere. I  have  never  before  heard  so  wide  an  interpretation  put 
on  that  case.  The  extreme  danger  of  allowing  such  a  rule 
to  be  acted  on  is  obvious ;  it  requires  neither  comment  nor 
observation.  The  expressions  used  in  the  case  of  TXe 
Mtomey-General  v.  The  Corporation  of  Exeter  must  be 
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taken,  as  all  judicial  expressions  ought,  with  reference  to 
the  particular  case,  beyond  which  the  judge  is  not  to  be 
supposed  to  go.    In  that  case,  a  particular  mode  of  exe-  *• 

cnting  a  particular  trust  for  charitable  purposes  had  been 
followed  by  the  corporation  of  Exeter  in  all  its  various 
changes  from  generation  to  generation  of  its  individual 
members,  daring  a  very  long  series  of  years— I  think, 
considerably  more  than  a  century.  The  question  was, 
whether,  that  application  having  been  honest  though  mis- 
taken, the  corporation  not  having  applied  the  charity 
ftinds  to  their  own  purposes  but  having  distributed  them 
in  charity,  they  should  be  made  to  account  for  the  whole 
time ;  and  it  was  properly  held  that  they  should  not.  That,  I 
apprehend,  has  no  reference  to  a  dispute  of  a  recent  origin, 
where  a  trustee  firom  whatever  motive  chooses  knowingly  to 
commit  a  breach  of  trust,  warned  that  it  is  a  breach  of 
trust,  and  that  it  is  so  considered,  and  intended  to  be  so 
dealt  with  by  those  who  bring  it  under  the  attention  of  the 
troatees. 

It  has  been  argued  also,  that  as  the  twelve  gentlemen 
who  compose  the  majority  who  directed  the  application  of 
this  money,  were  members  of  a  body,  and  as  the  act  when 
done  was  the  act  of  the  body,  not  of  the  majority  only, 
therefore  the  majority  are  not  liable  to  be  sued,  and  not 
justly  to  be  complained  of  in  consequence  of  that  act. 
Such  however,  I  apprehend,  is  not  the  rule  of  a  court  of 
equity  with  respect  to  the  administration  of  property  de- 
voted to  public  purposes.  Treating  this  board  of  guardians 
as  a  corporation,  rejecting,  for  the  sake  of  the  argument, 
an  notion  of  dealing  with  them  as  individuals  not  incorpo- 
rated, the  rule  of  this  Court,  I  apprehend,  is,  that  where  it 
finds  members  of  a  corporation  holding  property  in  trust 
dealing  with  or  directing  that  trust  property  in  a  manner 
amounting  to  a  breach  of  trust,  that  it  will  hold  them  in- 
dividually responsible  for  the  application  of  the  funds ;  and 
as  the  present  application  of  these  funds  was  the  act  of 

VOL.  I.  F  F  N.  c.  c. 
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Att.-Gbk. 

o. 

COMPTON. 


these  twelve  gentlemen  against  the  opinion  of  the  minority^ 
and  as  each  one  of  these  was  an  actor  in  the  breach  of 
trust  complained  of^  I  apprehend  that  the  suit  is  properly 
brought  against  them.  It  is  with  equal  propriety  brought 
against  Mr.  Aandall,  who  received  the  money  in  question 
direct  from  the  trustees^  knowing  that  it  was  a  trust  fund, 
and  knowing  that  it  was  to  be  applied  to  an  improper 
purpose. 

These  observations  are  of  course  made  on  the  assumption 
that  these  sums  have  been  improperly  applied.  K  these 
sums  have  been  improperly  applied^  I  am  of  opinion  that 
the  suit  is  rights  and  that  the  Court  must  exerdae  its 
jurisdiction.  Whether  they  have  been  improperly  applied 
is  another  question;  and  upon  that,  as  my  opinion  at  present 
stands,  I  am  disposed  to  send  a  case  to  a  court  of  law^  both 
on  the  original  liability  of  the  board  of  guardians,  the 
original  propriety  of  the  payment,  and  the  effect  of  the 
allowance  of  the  accounts  by  the  auditors,  which  is  a  veiy 
important  and  general  question. 


After  the  Vtce-Chancellor  had  delivered  this  judgment, 
and  Mr.  Russell y  by  leave  of  the  Court,  had  argued  against 
granting  the  defendants  a  case  for  the  opinionyof  a  oouit 
of  law,  the  Vice- Chancellor  gave  the  defendants  time  to 
consider  whether  they  would  or  would  not  take  a  case. 


March  Ofh, 


On  this  day  the  defendants'  counsel  said  that  they  de- 
clined taking  a  case;  whereupon  the  Vtce- Chancellor  dis- 
missed the  information ;  directing  the  defendants  to  pay 
the  costs  of  the  evidence  on  both  sides,  as  between  party 
and  party;  the  relators  to  have  their  costs  as  between 
solicitor  and  client  out  of  the  two  sums  in  question; 
the  residue  verified  by  affidavit  to  be  paid  by  the  defen- 
dant Randall  to  the  treasurer  of  the  directors  and  guar- 
dians. 
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1842. 

WiLKiNs  V,  Stevens.  March  Ut, 

XHE  original  bill  was  filed  in  1797,  by  legatees  under  Where  the  in- 

the  will  of  Thomas  Bigge,  the  elder,  praying  administra-  administrator 

tion  of  his  estate,  and  suggesting  that  part  of  his  assets  egtS^/w^hU 

had  been  misapplied  by  Ann  Bigge,  afterwards  Stevens,  one  ^^^  money  is 

relied  upon  as 

of  his  personal  representatives,  in  the  purchase  of  an  estate  a  ground  for 
which  she  had  settled,  upon  her  second  marriage,  to  the  JstatTafparVof 
use  of  herself  and  her  second  husband,  John  Stevens.   The  ^^^  intestate's 

'  assets,  such  in- 

cause  was  heard  in  1803,  and  a  report  was  made  in  1810 ;  ability  must  be 

shewn  bv  evi« 

but  that  report  being  inconclusive  as  to  the  principal  dence  of  facts 
matter  at  issue,  the  Court,  upon  the  hearing  of  exceptions  g^^JI^gJ^Ji,|l!* 
to  the  report  in  1831,  directed  an  enquiry  upon  the  point,  elusion  can  be 
Jn  obedience  to  that  direction,  the  Master  to  whom  the  niereiy  or  prin- 
cause  was  then  referred  made  his  report,  whereby,  after  dence^of^hV" 
getting  forth  a  statement  of  facts,  he  expressed  his  opinion  nesserthouffh" 
to  be  in  accordance  with  the  charge  made  by  the  bill.  That  ""e**  witnesses 

,,,.,-,  m*y  have  been 

report  however  was  ordered  to  be  reviewed,  and  the  ques-  well  acquainted 

.  -  t»,    J  i_   /»  i.i_       -a  r     A.  1  'J    with  the  affairs 

tion  afterwards  came  on  before  another  Master,  who  arrived  of  th^  p^^y^ 
at  an  opposite  conclusion.  *"^  ^''®''  ^®'^*" 

*  *^  ^  mony  may  be 

The  facts  on  which  the  several  Masters  founded  their  corroborated  by 
reports  appeared  to  be  as  follows: — ^Thomas  Bigge,  by  his  of  suspicion. 
will,  devised  all  his  real  estate,  charged  with  legacies,  and 
all  his  residuary  personal  estate  to  his  son,  Thomas  Bigge, 
whom  he  appointed  his  sole  executor.     Upon  the  death  of 
the  testator  in  1758,  Thomas  Bigge,  the  son,  proved  the 
will,  and  entered  into  possession  of  all  the  testator's  real 
and  personal  estates.     In  1775,  Thomas  Bigge,  the  son, 
died  intestate,  leaving  a  widow,  Ann  Bigge,  and  a  daughter 
who  was  his  heiress-at-law,  and  heiress-at-law  of  the  testa- 
tor, who  died  intestate,  and  an  infant,  in  1 778.    Upon 
her  husband's  death,  Ann  Bigge  took  out  letters  of  admi- 
nistration of  his  personal  estate,  and  continued  to  occupy 
the  farm,  and  use  the  farming  stock  which  had  been  occu- 

F  F  2 
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1842.        pied  and  used  by  her  husband,  and  before  him^  by  the 
^^j^]!J^      testator.     In  1779,  Ann  Bigge  caused  the  fanning  stock 
V.  to  be  sold  by  auction,  John  Stevens  being  the  auctioneer 

employed  on  the  occasion.  The  money  produced  by  this 
sale  amounted  to  £1,400,  which  was  received  by  Ann 
Bigge,  but  never  repaid  by  her  to  the  testator's  estate. 
In  the  early  part  of  1780,  she  purchased  for  j£800  a  copy- 
hold estate  at  Shitlington,  which  was  the  estate  in  question. 
Two  months  after  this  purchase  she  married  John  Stevens; 
whereupon  the  estate  so  purchased  was  surrendered  to  sudi 
uses  as  she  should,  by  her  last  will  and  testament,  or  any 
testamentary  writing,  whether  sole  or  covert,  appoint.  After 
the  marriage,  she,  by  will,  appointed  the  estate  to  John 
Stevens.  In  1795  she  died,  whereupon  Stevens  took  pes* 
session  of  the  estate,  and  received  the  rents  and  profits 
Upon  his  death  in  December,  1812,  it  came  into  the  pes* 
session  of  his  son,  the  defendant  John  Stevens^  who^ 
notwithstanding  an  injunction  obtained  against  him  in 
1813,  conveyed  the  property  away  in  trust  for  his  cre- 
ditors. 

Relatively  to  the  purchase  so  made  by  Ann  Bigge,  tiis 
Masters'  reports  set  forth  the  deposition  of  Mr.  Wilshii^ 
who  acted  as  the  solicitor  for  the  vendor  in  the  sale  of  the 
estate,  and  who  was  examined  as  a  witness  in  the  cause. 
After  deposing  to  several  of  the  foregoing  facts,  he  stated 
that  though  he  could  not  of  his  own  knowledge  say  out 
of  what  fund  the  purchase-money  was  paid,  except  that  it 
was  paid  by  Ann  Bigge,  yet  at  the  time  of  the  purchase 
he  understood  and  believed,  and  he  still  believed,  that  the 
same  was  part  of  the  assets  of  Thomas  Bigge,  her  former 
husband ;  and  he  believed,  from  his  knowledge  of  the  cir- 
cumstances of  Ann  Bigge,  and  her  father  and  family,  that 
she  could  not  have  possessed  property  from  any  other  source 
suflficient  to  enable  her  to  make  such  purchase. 

The  cause  now  came  on  for  hearing  on  exceptions  to  the 
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last  Master's  report,  by  which  the  statement  in  the  bill  as        1842. 

to  the  circumstances  under  which  the  purchase  by  Ann  Wil&ins 
Bigge  had  been  made  was  negatived. 


Mr.  RusaeU  and  Mr.  Mylne,  for  the  exceptions. — It  is 
difficult  in  these  cases,  even  where  the  transaction  in  ques- 
tion is  recent,  to  prove  the  inability  of  a  party  to  make  the 
purchase.  The  time  therefore  which  has  elapsed  in  this 
case  is  of  no  importance.  The  money  has  been  clearly 
traced  into  the  hands  of  Ann  Bigge,  and  is  proved  to 
have  been  in  her  hands  at  the  time  of  the  purchase.  A 
respectable  witness  pledges  his  belief,  that  she  had  no 
money  of  her  own  to  make  the  purchase.  This  evidence  is 
given  in  the  presence  of  the  husband:  he  could  have  shewn 
whence  the  purchase-money  came.  The  assets  of  Thomas 
Bi^e,  the  younger,  were  included  in  those  of  his  father, 
and  all  were  in  her  possession  till  the  end  of  1799.  In  the 
b^inningof  1780,  the  purchase  takes  place;  and  in  the 
wme  year  the  settlement  is  made  on  the  husband.  He 
died  in  1812«  The  assets  have  disappeared.  Under  such 
circumstances  the  balance  of  presumption  is  against  the 
party  who  is  not  prepared  to  shew  what  became  of  the 
assets.  If  the  party  makes  the  purchase  at  the  time  he 
receives  the  money,  the  onus  is  upon  him  to  shew  how  the 
trust  monies  went.  [The  Vice-Chancellor, — Mr.  Sanders, 
in  his  Book  of  Uses  and  TVusts  (a),  in  observing  upon  the 
case  of  Lane  v.  Dighton  (6),  takes  a  contrary  view.]  Two 
steps  were  wanting  in  that  case — the  sale  of  the  trust  fund, 
and  the  purchase  of  the  stock.    Lench  v.  Lench  (c). 

Mr.  Wigram  and  Mr.  Romiily,  for  the  report,  were  stopped 
by  the  Court. 

The  Vice-chancellor. — It  is  agreed  that  there  does 

(«)  Vol.  1,  p.  324.  (6)  10  Vea.  511.  (c)  Ambl.  409. 


V, 

Stxvxns. 
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1842.         not  exist  any  reasonable  chance  of  obtaining  fiirther  in- 
WiLKiMs.      formation  in  this  case.     Under  such  circumstances,  conai- 
V-  dering  the  length  of  time  over  which  this  litigation  hu 

extended,  and  the  remote  date  of  the  facts,  it  is  the  duty 
of  the  Court  to  arrive  at  such  conclusion  as  it  can.  It 
appears  that  Ann  Bigge  was  the  widow  and  administratrix 
of  a  person  who  was  a  substantial  yeoman,  and  died  in 
1775,  possessed  of  farming-stock  and  personal  property, 
with  which  he  carried  on  the  farming  business.  In  1779, 
the  widow,  who  had  continued  the  farming  business  since 
liis  decease,  declined  it,  and  sold  the  farming  stock  by  auc- 
tion, and  not  long  afterwards  married  the  auctioneer.  In 
the  early  part  of  1780,  she  purchased,  in  her  own  nam^ 
the  freehold  and  copyhold  land  in  question,  in  the  ordinaij 
way,  as  I  take  it ;  treating  it  as  a  purchase  on  her  own 
account.  On  that  state  of  things  the  presumption  is,  that 
it  was  a  purchase  with  her  own  money.  The  burden  of 
proof  lies  on  them  who  allege  the  contrary. 

Beyond  the  circumstances  which  I  have  stated,  the  only 
evidence  for  the  plaintiff  is  that  of  Mr.  Wilshire,  a  profes- 
sional man,  who  lived  at  the  time  in  the  same  county, 
but  several  miles  off,  and  who  was  concerned  as  the  solid- 
tor  for  the  vendor.  He  in  effect  says,  that  firom  his  own 
knowledge  of  the  party  herself,  and  her  family,  he  does  not 
believe  that  she  had  the  means  of  purchasing  the  estate, 
except  out  of  her  first  husband's  assets.  There  the  evi- 
dence begins  and  ends.  We  are  left  in  the  dark  as  to 
whether  she  made  any  settlement  in  her  own  favour  on  hear 
first  marriage,  or  whether  she  subsequently  acquired  any 
property  to  her  separate  use  ;  and  in  ignorance  of  those 
facts,  the  Court  is  asked  to  take  for  granted,  that  in  1742, 
and  from  that  time  to  1780,  when  the  purchase  was  made, 
she  had  no  means  of  her  own  to  make  that  purchase.  This 
is  far  too  strong  a  proposition  to  be  supported  before  the 
Court.  The  statement  of  Mr.  Wilshire  might  be  import- 
ant, if  coupled  with  the  proof  of  additional  facts,  but  in  all 
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cases  of  this  nature,  it  is  material  to  shew  by  direct  1842. 
evidence  the  inability  of  the  party  to  purchase  with  his  wilkinb 
own  funds.  That  inability  is  not  shewn  in  the  present 
case.  There  is  nothing  but  conjecture  on  which  to  come 
to  such  a  conclusion.  In  Groves  v.  Groves  (a),  decided  in 
1829^  Sir  WiUiam  Alexander,  an  excellent  and  experienced 
lawyer,  expresses  himself  thus  as  to  the  claims  of  the 
plaintiff  in  that  suit :  "  The  case  which  the  plaintiff  must 
set  up  and  rely  upon,  is,  that  he  paid  the  money,  though, 
the  conveyance  was  made  to  Simon  Groves ;  and,  therefore, 
that  there  was  a  trust  by  operation  of  law  for  him,  and,  as 
a  consequence,  that  he  has  a  right  to  call  for  a  conveyance. 
There  can  be  no  doubt  that  when  one  man  pays  for  an 
estate,  and  has  it  conveyed  to  another,  the  grantee,  who 
has  the  legal  estate,  is  a  trustee  by  operation  of  law 
for  the  purchaser.  But  I  conceive  that  the  fact  must 
be  distinctly  established  by  satisfactory  evidence/^  That 
also  is  my  opinion,  though  I  am  aware  that  my  opinion 
must  have  infinitely  less  weight  than  the  opinion  of 
that  eminent  Judge.  Sir  William  Alexander  goes  on  to 
say, — ''  Here  it  is  not  so  established.  The  payment  of 
the  money  is  not  traced  in  any  manner.  As  I  have  al- 
ready stated,  all  we  know  on  this  subject  is  from  Fox,  the 
attorney,  who  says  that  he  was  employed  by  Simon  to  con- 
Tey  the  land  to  him ;  and  that,  at  the  completion  of  the 
purchase,  when  Simon  paid '  for  the  land,  he,  Simon,  said 
in  the  presence  of  the  plaintiff,  that  he,  Simon,  bought 
it  to  give  him  a  vote.  What  have  we  to  disprove  this  ? 
Any  evidence  that  it  was  paid  by  a  draft  of  the  plaintiff  on 
his  banker,  or  by  a  bill  traced  into  his  hands,  or  in  any 
other  analogous  way?  No,  nothing  but  loose  conversa- 
tions of  Simon^s,  proved  by  parol  testimony,  the  most 
dangerous  of  all  evidence  upon  such  a  subject.  It  appears 
to  me,  that,  in  refusing  to  act  upon  such  evidence,  I  follow 

(a)  3Y.&J.  170. 
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a  wise  example  set  me  by  the  Court  of  Chancery  in  the 
case  of  Gascfrigne  v.  Thuring,  in  which  the  Master  of  the 
BoUs  of  that  day  refused  to  relieve  in  a  case  parallel  to  the 
present  upon  evidence  of  a  similar  description.''  In  this 
case  the  evidence  is,  in  my  judgment,  weaker  than  that 
with  which  Sir  WilUam  Alexander  had  to  deal  in  Grovei  v. 
Groves,  There  being  no  proof  therefore  that  this  estate 
was  purchased,  except  in  the  ordinary  way,  I  feel  obliged  to 
say,  whatever  suspicions  I  may  entertain,  that  the  plain- 
tiffs have  fisdled  in  their  case;  but  considering  all  the  dr- 
cumstanoes,  I  shall  not  only  order  the  deposit  to  be  re- 
turned, but  make  the  costs  of  all  parties  costs  in  the  cause. 
Therefore  let  the  exceptions  be  overruled,  and  the  bill  as  to 
the  Shitlington  estate  be  dismissed,  without  costs,  and 
without  prejudice  to  such  claim  as  the  plaintiffs  may  have 
(if  any)  in  respect  of  the  real  assets  of  John  Stevens. 


The  Vtce-Chancellor  afterwards  remarked  that  he  be- 
lieved that,  in  strictness,  it  was  not  the  practice  to  direct 
costs  to  be  costs  in  the  cause  on  exceptions ;  but  liiat  it 
must  be  on  further  directions.  The  defendants'  counsd, 
however,  did  not  press  any  objection  on  this  point. 


March  4/A. 

Practice  ai  to 
costs  of  dismias- 
ing  bin  where 
the  sole  plain- 
tiff becomes  in- 
solvent, and 
the  sole  de- 
fendant is  his 
assignee  with  a 
vesting  order. 


Daniel  v.  Harding. 

X  HE  sole  plaintiff  in  the  suit  became  insolvent,  and  the 
whole  of  his  estate  was  vested  in  the  defendant  as  his  sole 
assignee  by  virtue  of  the  stat.  2  &  S  VicL  c.  llOj 
ss.  36,  45. 

Mr.  6.  A.  Youngj  for  the  defendant,  now  moved  that 
the  bill  might  be  dismissed  with  costs.  He  cited  IVheeler 
V.  MaUfiB  (a)  and  WilUams  v.  Kinder  {b). 


(a)  4  Madd.  171. 


(6)  4  Ves.  387. 
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Mr.  ElKion,  for  the  plaintiff. 

The  Vice-Chance llor. — ^The  reasonable  conrse  will  be 
to  dismiss  the  bill  with  costs^  the  defendant  undertaking 
not  to  proceed  for  them  otherwise  than  against  the  plain- 
tiff's estate. 


1842. 


Danisl 

V. 

Hakding. 


It  appearing  that,  under  the  act  of  Parliament  mentioned^  the  de- 
fendant has  obtained  a  vesting  order  for  the  plaintiff's  estate  in  the  In- 
solvent Court,  dismiss  the  bill  with  costs;  the  defendant  undertaking 
not  to  proceed  against  the  plaintiffpersonally  in  respect  of  the  costs,  or  to, 
take  any  steps  whatsoever,  other  than  for  the  purpose  of  obtaining  them 
out  of  his  estate  under  the  vesting  order. 


Eeaton  t;.  Lynch. 

X  HIS  was  a  creditors'  suit.  In  support  of  his  case,  the 
plaintiff  put  in  evidence  a  bill  of  exchange  drawn  by  the 
plaintiff  upon  and  accepted  by  the  testatrix  which  be- 
came due  a  short  time  before  her  death.  It  was  proved 
as  an  exhibit. 

The  Vice-Chancellob. — Such  meagre  evidence  as  this 
IS  not  sufficient  to  ground  the  usual  decree.  Inquire 
whether  any  and  what  debt  was  due  from  the  testatrix  to 
the  plaintiff  at  the  time  of  her  decease. 


MarehlTih. 

Toobtsintfae 
usual  decree  in 
aerediton' 
suit,  it  is  not 
sufficient  for 
the  plaintiff  to 
put  in  an  ao- 
oeptanoe  of  tiifl 
testator,  proved 
as  an  exhibit. 
QiMere,  whether 
any  evidence 
should  be  given 
of  the  consi- 
deration? 
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1842. 
March  19M.  Thorby  V,  Yeats. 

TVustees  of  the  GeEGORY  GEERING,  by  his  will,  gave  and  be- 
JJ^a  marrild'^  qncathed  to  his  sister,  Mary  Ann  Geering  (since  deceased), 
woman  decreed  and  the  defendants,  Yeats  and  Harrison,  £1000,  ^68  per 

to  pay  the  coaU  ^       ,  .        i         i   • 

of  a  suit  insti-  cent,  consols,  upon  trust,  to  transfer  the  same  to  the  plain- 

thrai  to  trans-^  ^ff,  his  niccc,  who  was  then  a  spinster,  upon  her  attaining 

fier  the  fund  ^^  ^^  ^f  twenty-one  years,  for  her  separate  use,  and  free 

On  a  bill  by  from  the  control  of  any  husband  she  might  marry ;  but 

man  against  in  casc  shc  should  die  under  twenty-one,  he  declared  that 

obtrilTf  ^?-  the  said  Bank  annuities  should  faU  into  the  residue  of  hit 

fer  of  her  sepa-  estate,  and  bc  disposed  of  accordingly.  And  the  testa- 
rate  property,  '  ^  . 

it  is  not  in  or.    tor  appointed  his  sister  and  Yeats  Ids  executrix  and  exe- 

dinary  cases 

necessary  to         CUtor. 

^P^ethemar.        All  the  testator's  debts  having  been  duly  paid  by  the 
•  To  a  bill        executors,  the  £1000  was,  aft^r  the  death  of  Mary  Ann 

brought  by  a  ,         '  ... 

manried  woman  G-ceriug,  transferred  into  the  joint  names  of  the  defendants 

apraintt  her  •«r     ^  i  tt       • 

tnistees  in  re-    Ycats  and  Harnson. 

ae^te'^ro-  ^^'^  plaintiff  attained  her  age  of  twenty-one  years  in 

perty,  the  hus-  July,  1835 ;  and  in  October,  1838,  she  married  Thomas 

band  should  be 

a  defendant.       Thorby.     No  settlement  of  the  consols  was  made  on  the 

marriage,  or  afterwards. 

Soon  after  the  marriage,  application  was  made  to  the 
trustees  for  a  transfer  to  the  plaintiff  of  the  consols.  The 
application  was  met  by  various  excuses,  and  ultimately  br 
a  positive  refusal  (notwithstanding  high  legal  advice  had 
been  obtained  in  favour  of  the  plaintiff)  to  transfer  the 
fund,  except  under  the  authority  of  a  Court  of  Equity. 
The  present  bill  was  therefore  filed  against  the  trustees  and 
Thomas  Thorby,  praying  for  a  transfer  of  the  stock  into 
the  name  of  the  plaintiff  for  her  separate  use,  or  as  she 
should  direct ;  and  that  the  trustees  might  be  decreed  to 
pay  the  costs  of  the  suit. 

The  trustees  by  their  answer  alleged  that  a  promise  had 
been  exacted  from  the  defendant  Yeats  by  the  testator, 
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never  to  part  with  the  fund  to  the  plaintiff.  On  this  1842. 
ground^  and  on  the  general  ground  of  indemnity^  they  in- 
sisted that  they  had  a  right  to  the  protection  of  the  Court. 
The  trustees  throughout  their  answer  mentioned  the 
plaintiff's  marriage  as  an  ''  alleged  marriage  /'  where- 
upon the  plaintiff  entered  into  evidence  to  prove  the  mar- 
riage. 

Mr.  Kenyon  Parker  and  Mr.  Campbell,  for  the  plaintiff. 

Mr.  Hussell  and  Mr.  Stinton,  for  the  defendants^  the 
trustees^  contended  that  they  were  not  liable  to  pay  costs: 
Knight  v.  Martin  {a)  *  Certainly  not  the  costs  of  proving 
the  marriage^  as  proof  was  unnecessary ;  nor  the  costs  of 
the  husband^  as  he  ought  to  have  been  a  plaintiff.  Though 
this  related  to  the  separate  estate  of  the  wife^  yet  it  was 
not  a  suit  between  husband  and  wife,  but  against  the 
trustees;  in  which  both  husband  and  wife  had  a  com- 
mon interest. 

Mr.  Hislop  Clarke,  for  the  defendant  Thorby. 

The  Vice-chancellor  said  that  the  husband  was 
properly  made  a  defendant,  and  was  entitled  to  his  costs. 
As  to  the  marriage,  the  evidence  was  unnecessarily  en- 
tered into,  for,  notwithstanding  the  expression  in  the 
answer  of  the  trustees,  there  was  sufiBcient  to  shew  their 
belief  of  the  marriage.  Considering  however  the  singu- 
larity of  the  answer,  he  should  not  order  the  plaintiff  to  pay 
the  costs  of  the  evidence :  as  to  that,  no  costs  must  be 
given  on  either  side.  The  costs  of  the  residue  of  the  suit 
must  be  paid  by  the  trustees. 

Let  the  defendants,  the  trustees,  transfer  the  £1000  consols  (tlie 
amount  of  legacy  duty  being  first  paid)  into  the  name  of  the  plaintiff. 

(a)  1  Huss.  5r  Myl.  70. 
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1842.  '^^^  ^®  ^^^  ^^  ^^®  plaintiff,  other  than  and  except  the  depoatioDS  in 

the  cause.  Tax  the  costs  of  the  defendant,  Thomaa  Thothyt  and  let  the 
plaintiff's  next  friend  pay  the  same.  Let  what  shall  be  to  paid  Ibr  the 
costs  of  the  defendant  Thorby  be  added  to  the  plaintiff^s  ooata  to  directed 
to  be  taxed,  and  the  Master  certify  the  total  amount ;  and  let  the  amount 
be  paid  by  the  defendants,  the  trustees,  to  the  plaintiff's  next  friend. 


Jpnl  2Ut. 

To  obtain  an 
order  for  enter- 
ing tn  appear- 
liar 


Davis  t;.  Hole. 

jjLr.  MYLNE,  for  the  plaintiff^  moved  for  liberty  to  enter 

an  appearance  for  the  defendant^  William  Hole,  under  the 

ance  undo-  the   gth  of  the  Orders  of  August.  1841.     He  produced  an  affi- 

8th  of  the  Or-  ®  *^ 

ders  of  August,  davit  to  the  effect  that  the  deponent,  John  Golding,  had 
appear  from  personally  served  the  defendant,  by  delivering  to  him  a 
^ira  wbm'  true  copy  of  the  subpcsna  and  indorsement,  and  shewing 
the  defaidsnt     to  him  the  Original  &c. ;  but  the  affidavit  did  not  state 

where  the  defendant  was  served. 

The  Vice-Chancellob. — ^Where  you  merely  state  in 
the  affidavit  that  you  personally  served  the  defendant,  you 
must  shew  where  he  was  served.  He  may  have  been  served 
out  of  the  jurisdiction. 

jipril  2Srd.        On  this  day,  Mylne  produced  a  farther  affidavit,  by  whidi 

it  appeared  that  the  defendant  was  served  with  the  «iii- 

pcsna  in  the  Queen's  Bench  prison.     Whereupon  the 

Vice'Chancellor  made  an  order  in  the  form  usually  adopted 

in  such  cases  in  his  Court  (a). 

(a)  See  ante,  p.  203. 
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1842. 
Shipperdson  v.  Tower.  Ajpr.uthASth, 

GMay  22nd, 
EOBOE  BAKEB,  of  Elemore  Hall,  in  the  county  of  Tesutor,  by  hi* 

Durham,  Esq.,  by  his  wiU,  dated  the  5th  of  July,  1833,  ^^Il/'^ughtiJ 

G.y  whom  he 
described  as  the  eldest  daughter  of  his  the  testator's  daughter  I.,  an  annuity  of  i£  100  for 
lier  life,  in  case  she  should  attain  the  age  of  1 8  years.  He  also  gaTe  to  his  grandson  C, 
second  son  of  his  said  daughter  I.,  the  sum  of  j62000,  but  in  case  he  should  die  under  21, 
then  he,  the  testator,  bequeathed  the  said  sum  to  his  said  grand- daughter  G.  The  testator 
then  having  given  other  legacies  and  annuities,  which  as  well  as  the  gifts  to  G.  were  charged 
on  his  real  estate,  bequeathed  the  residue  of  his  personal  estate  and  effects  in  trust  for  such 
child  of  his  said  daughter  I.,  as  should  first  attain  the  age  of  21  years,  for  his  or  her  ab- 
solute use  and  benefit.  He  then  devised  his  real  estates  in  trust  for  his  grandson  H.,  the 
eldest  son  of  his  daughter  I.,  for  life,  with  remainders  in  strict  settlement ;  and  by  a  codieil  he 
bequeathed  to  his  daughter  and  her  husband  the  use  of  his  plate,  linen,  and  furniture,  so  long 
is  they  should  reside  in  and  occupy  his  house  at  E.  (in  which  they  had  a  life  interest),  with  a 
direction  that  after  their  decease,  or  ceasing  to  reside,  the  said  books,  &c.  should  remain  and  be 
held  upon  the  same  trusts  and  purposes  as  he  had  by  his  will  declared  eoneeriNfi^  hi*  rtnduary 
ptrtonal  estate :  G.  was  the  eldest  child  of  the  testator's  daughter  I.,  and  attained  the  age  of 
21 : — Heldt  that  she  was  entitled  to  the  residue  of  the  testator's  personal  estate. 

Testator  after  directing  his  debts,  funeral,  and  testamentary  expenses  to  be  paid  as  soon  as 
conveniently  might  be  after  his  death,  bequeathed  several  annuities  and  pecuniary  legacies 
to  various  persons,  directing  the  legacies,  except  one  which  was  given  to  a  person  under  21, 
to  be  paid  within  12  calendar  months  after  his  death.  He  then  declared  that  the  several 
annuities  thereinbefore  bequeathed  should  be  charged  upon  his  real  estates.  By  a  subsequent 
clause  he  charged  all  his  real  estate  with  the  payment  of  all  his  debts,  funeral  and  testamentary 
expenses,  and  legacies,  or  of  such  part  thereof  as  his  personal  estate  not  specifically  bequeathed 
ahonld  be  insufficient  to  pay  and  satisfy : — Held,  that  the  annuities  were  primarily,  if  not  solely, 
diarged  upon  the  testator's  real  estate  ;  and  that  under  the  term  '*  legacies,"  he  did  not  mean 
to  comprise  annuities. 

Testator  being  seised  in  fee  of  freehold  collieries,  for  which  he  received  a  certain  rent,  and 
being  entitled  to  several  shares  in  a  leasehold  colliery,  bequeathed  various  annuities  and  lega- 
cies, which  he  charged  upon  his  real  estate  in  aid  of  his  personalty.  He  then  by  a  codicil 
directed  that  all  annuities  and  legacies  left  by  him  in  his  will,  his  real  estate  being  free  from  aU 
mortgages,  &c.,  should  be  paid  out  of  the  certain  rents  and  profits  of  his  collieries,  and  that  his 
«sla/e  might  not  be  burdened  with  them: — Held,  that  the  word  "collieries"  in  the  codicil 
meant  the  testator's  freehold  collieries,  and  did  not  refer  to  his  shares  in  the  leasehold  colliery  j 
and  that  it  was  not  the  object  of  the  codicil  either  to  relieve  or  burden  the  personal  estate,  but 
only  to  throw  on  the  freehold  collieries  such  burden  as  would  otherwise  have  fallen  on  the  whole 
real  estate. 

Testator  after  devising  his  real  estates  in  strict  settlement,  subject  to  the  payment  of  his 
debts  and  legacies,  declared  that  it  should  be  lawful  for  his  trustees,  and  he  authorised 
and  empowered  them,  if  they  in  their  discretion  should  think  fit,  absolutely  to  sell  his 
estate  at  C. ;  and  after  giving  them  full  powers  in  regard  to  the  conduct  of  the  sale,  he  directed 
and  declared  that  they  should  stand  possessed  of  the  monies  arising  from  the  sale  upon  trust, 
after  payment  of  all  costs,  to  apply  and  dispose  of  the  remainder  in  such  manner  as  therein- 
before had  been  directed  concerning  the  residue  of  his  the  testator's  personal  estate.  One  of 
the  trustees  was  afterwards  removed  from  his  office  by  a  codicil.  The  sale  of  the  estate  was  not 
required  for  the  payment  of  debts  or  legacies : — Held,  that  the  power  of  sale  vested  in  the  trus- 
tees was  discretionary,  and  that  the  residuary  legatee  of  the  personalty  could  not  compel  a  sale. 

There  were  two  inconsistent  clauses  in  a  will.  By  the  former  the  surplus  rents  of  the 
testator's  real  estates,  after  maintenance  of  the  person  entitled  to  the  possession  until  25,  were 
added  to  the  residue  of  the  personal  estate.  By  the  latter  the  surplus  rents,  after  maintenance 
of  such  person  until  21  (provided  his  attaining  21  happened  within  the  legal  limit  of  time), 
were  settled  upon  the  same  trusts  as  the  realty.  Testator  then  by  a  codicil  reciting  the  former 
clause,  directed  that  the  person  entitled  to  the  possession  of  the  estate  should  be  let  into  the 
receipt  of  the  rents  and  profits  at  21 : — Held,  that,  as  the  codicil  merely  affected  the  surplus 
rents  between  the  ages  of  21  and  25,  and  as  in  other  respects  the  latter  of  the  two  clauses  in 
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1842.        after  directing  his  debts^  funeral  and  testamentary  ex- 

Shippbrdsom  P^^ses  to  be  paid  as  soon  as  conveniently  might  be  after 

9.  1^  death,   gave  and  bequeathed   to  his  grand-daughter 

X  OWKR. 

Geor^ana  Isabella  Tower,  the  eldest  daughter  of  his  the 
testator's  daughter,  Isabella  Judith,  the  wife  of  Heniy 
Tower,  Esq.,  for  her  life,  in  case  she  should  attain  the  age 
of  18  years,  an  annuity  of  £100,  to  be  paid  to  her  in  two 
equal  portions  in  every  year  for  her  separate  use  and  be- 
nefit, exclusively  of  any  husband  to  whom  she  might  be 
married.  The  testator  then,  after  bequeathing  several  other 
annuities,  gave  to  his  grandson  Conyers  Tower,  second 
son  of  his  said  daughter,  Isabella  Judith,  the  wife  of  the 
said  Henry  Tower,  the  sum  of  £5000,  to  be  paid  to  him 
on  his  attaining  the  age  of  21  years ;  but  in  case  he  should 
die  under  that  age,  then  he  gave  and  bequeathed  the  said 
sum  of  £5000  to  his  said  grand-daughter  Geoi^iana  Isa- 
bella Tower,  to  be  paid  to  her  on  her  attaining  the  age  of 
21  years,  but  without  any  interest  in  the  mean  time ;  and 
he  directed  that  notwithstanding  the  postponement  of  the 
time  of  payment  of  the  said  legacy  to  the  said  Greoi^iana 
Isabella  Tower,  the  said  legacy  should  become  vested  in 
her  immediately  on  her  attaining  the  age  of  21  years,  or 
marrying,  which  should  first  happen.  The  testator  then 
gave  various  other  pecuniary  legacies,  which  he  directed  to 
be  paid  within  12  calendar  months  after  his  death.  He 
then  directed  that  the  several  annuities  thereinbefore  by  bis 
^d  will  bequeathed  as  aforesaid,  should  be  charged  and 
chargeable  upon  all  and  every  his  freehold  messuages, 
iands,  tenements,  and  hereditaments,  and  real  estate  what- 
soever, with  powers  of  distress  and  entry  for  the  several 
annuitants.  And  the  testator  charged  and  made  charge- 
able all  his  said  messuages,  lands,  tenements,  and  heredi- 

the  will  was  now  prol>ably<consiitent  with  the  testator's  intentions,  the  Utter  clause  should  prevail 
against  the  former,  notwithstanding  the  express  recognition  of  the  former  clause  by  the  codidl. 
The  rule  of  law  in  favour  of  preferring  the  latter  to  the  former  of  two  duposltions  la 
a  will  dealing  differently  with  the  same  subject,  is  applied  only  after  the  fidlure  of  every 
endeavour  to  give  such  a  reasonable  construction  to  the  entire  dispositions  as  will  render  every 
part  of  them  operative. 
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taments  and  real  estate  with  the  payment  of  all  his  debts^        1842. 
funeral  and  testamentary  expenses  and  legacies^  or  of  such   shippkrdson 
part  thereof  as  his  personal  estate  not  thereinbefore  or       „  ^* 

,  ,  ,  Tower. 

thereinafter  specifically  bequeathed  should  be  insufficient 
to  pay  and  satisfy.  And  he  did  thereby  declare  his  will 
and  mind  to  be  that  his  trustees  and  executors^  and  the 
survivors  or  survivor  of  them^  and  the  executors  and  ad- 
ministrators of  such  survivor^  should  during  the  minority 
of  his  said  grandson  Conyers  Tower^  and  within  12  calen- 
dar months  after  his  the  testator's  decease^  lay  out  and 
invest  the  said  legacy  of  £5000  thereby  given  to  his  said 
grandson  in  their  or  his  names  or  name  in  the  parliamen- 
tary stocks  or  fands^  or  at  interest  in  government  or  real 
securities^  in  England^  so  that  the  said  trust  monies^  stocks, 
funds,  and  securities,  and  the  interest,  dividends,  and  an- 
nual produce  and  the  resulting  income  thereof,  or  the 
unapplied  part  of  such  resulting  income,  might  accumulate 
in  the  way  of  compound  interest.  And  the  testator  did 
thereby  further  declare  that,  notwithstanding  the  directions 
thereinbefore  contained,  his  trustees  and  executors,  or  the 
survivors  or  survivor  of  them,  or  the  executors  or  adminis- 
trators of  such  survivor,  should  have  full  power  to  apply 
the  dividends,  interest,  and  annual  proceeds  of  the  said 
stocks,  funds,  and  securities,  or  so  much  thereof  as  they  or 
he  might  think  proper,  towards  the  maintenance  or  educa- 
tion of  the  said  Conyers  Tower.  And  as  to  all  the  rest, 
residue,  and  remainder  of  his  personal  estate  and  effects 
whatsoever  and  wheresoever,  not  thereinbefore  specifically 
bequeathed,  he  gave  and  bequeathed  the  same  and  every 
part  thereof  unto  John  Dalton,  Thomas  Richard  Shipperd- 
son,  and  Thomas  Forster,  their  executors,  administrators, 
and  assigns,  upon  trust  to  collect,  get  in,  and  receive  all 
such  parts  thereof  as  should  not  consist  of  ready  money, 
and  with  all  convenient  speed  to  pay  and  apply  the  monies 
arising  from  the  same,  and  which  should  be  so  collected 
and  received,  and  his  ready  money  at  his  death,  in  paying 

G  o  2 
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1842.         aud  discharging  any  mortgage  and  other  debts^  (as  well 
Shipperdson    debts  due  and  owing  from  him  the  testator  indiyidually,  as 
*•  debts  due  and  owing  from  him  jointly  with  any  other  per- 

son or  persons)^  and  funeral  and  testamentary  expenses, 
and  the  several  legacies  given  by  his  said  will :  and  in  case 
there  should  be  any  residue  or  surplus  of  his  said  residuaij 
personal  estate  and  effects  after  such  payment  thereout  as 
aforesaid^  then  all  such  surplus  and  residue  should  belong 
to^  and  be  in  trust  for  such  child  of  his  said  daughter  Isa- 
bella Judith^  as  should  first  attain  the  age  of  21  years,  for 
his  or  her  absolute  use  and  benefit. 

The  testator  then  gave  and  devised  all  and  singular  hii 
freehold  and  copyhold  messuages,  lands,  tenements,  and 
all  his  real  estates,  whatsoever  and  wheresoever,  whidi  lie 
had  power  to  dispose  of  by  his  will,  (except  such  as  wen 
vested  in  him  upon  any  trust,  or  by  way  of  mortgage), 
with  their  and  every  of  their  appurtenances,  unto  and  to 
the  use  of  the  said  John  Dalton,  Thomas  Bichard  Ship- 
perdson,  and  Thomas  Forster,  their  heirs  and  assigns, 
upon  the  trusts  thereinafter  declared  or  referred  to,  (that  ii 
to  say),  subject  to  the  charges  thereinbefore  made  upoii 
his  said  real  estate,  in  trust  for  his  grandson  Henry  John 
Tower,  the  eldest  son  of  his  said  daughter  Isabella  Juditii, 
during  the  term  of  his  life,  with  remainder  in  trust  for  the 
only  son,  or  in  case  there  should  be  more  than  one  son,  fir 
the  first  and  other  sons  of  the  said  Henry  John  Tower 
severally  and  successively  in  tail  male,  with  divers  remain- 
ders over.  The  testator  then  directed  as  follows  :  ''And  I 
do  hereby  declare,  that  if  any  person  living  at  my  decease 
and  for  the  time  being  entitled  under  this  my  will  to  the 
actual  possession  or  to  the  receipt  of  the  rents  and  profits 
of  my  real  estates  hereinbefore  devised,  or  any  part  thereof 
shall  be  under  the  age  of  25  years,  my  said  trustees,  and 
the  survivors  or  survivor  of  them,  and  'the  executors  or 
administrators  of  such  survivor,  shall,  so  long  as  the  person 
entitled  as  aforesaid  shall  be  imder  the  age  of  25  years, 


V, 
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receive  and  take  the  rents  and  profits  of  the  said  real  1842. 
estates^  and  until  such  person  shall  attain  the  age  of  21  shipperdson 
years^  apply  &  competent  part  thereof  for  his  maintenance 
and  education ;  and  from  and  after  his  attaining  the  said 
age  of  21  years,  and  until  he  shall  attain  25,  shall  pay  to 
him  the  several  and  respective  annual  sums  thereinafter 
mentioned,  (that  is  to  say)  during  the  first  year,  the  sum  of 
JE600 ;  during  the  second  year,  the  sum  of  £700 ;  during 
the  third  year,  the  sum  of  £800 ;  and  during  the  fourth 
year,  the  sum  of  £900.  And  I  direct  that  my  said  trus- 
tees, and  the  survivors  and  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  shall  stand 
possessed  of  the  residue  of  the  said  rents  and  profits  upon 
such  and  the  same  trusts  as  I  have  hereinbefore  declared 
with  respect  to  the  residue  of  my  personal  estate  and 
effects.'^ 

The  testator  then,  after  giving  powers  of  leasing  to  the 
tenants  for  life  and  in  tail,  and  to  the  trustees  during 
their  minority,  declared  that  it  should  be  lawful  for  the 
aaid  John  Dalton,  Thomas  Shipperdson,  and  Thomas 
Forster,  and  the  survivors  and  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  and  he  did 
thereby  fully  authorize  and  empower  them  or  him,  if  they 
or  he,  in  their  or  his  discretion,  should  think  fit,  absolutely 
to  sell  and  dispose  of  his  estate,  lands,  and  tenements, 
situate  at  Crook  and  Hownes,  in  the  said  coimty  of  Dur- 
ham, with  the  appurtenances,  or  any  part  or  parts  thereof, 
discharged  of  and  from  the  several  annuities  and  other 
charges  thereby  created,  either  together  or  in  parcels,  and 
either  by  public  auction  or  private  contract,  as  they  or  he 
should  think  best,  for  such  price  or  prices,  or  sum  or  sums 
of  money,  as  in  their  or  his  opinion  could  be  obtained  or 
reasonably  expected  for  the  same ;  and  that  for  the  pur- 
pose of  effectuating  any  such  sale  or  sales,  it  should  be 
lawful  for  the  said  John  Dalton,  Thomas  Shipperdson, 
and  Thomas  Forster,  or  the  survivors,  &c.,  by  any  deed 
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1842.        duly  executed  by  them  or  him,  to  revoke  the  trusts  there- 
Shipperdsom   i'^^®'*^'^  or  thereinafter  declared,  or  which  shonld  be  de- 
»•  clared  by  any  codicil  thereto,  concerning  the  heredita- 

ments  which  might  be  so  sold,  and  to  declare  such  other 
trusts  of  and  concerning  the  same  as  it  might  be  thought 
necessary  or  expedient  to  appoint,  in  order  to  effectuate 
any  such  sale.  And  the  testator,  after  declaring  that  the 
receipt  or  receipts  of  the  said  trustees  or  trustee  should 
effectually  discharge  the  purchasers,  directed  and  declared 
that  his  said  trustees,  and  the  survivors,  &c.,  should  stand 
possessed  of  the  monies  to  arise  from  such  sale  or  sales, 
upon  trust,  in  the  first  place,  to  retain  and  reimburse 
themselves  or  himself,  all  costs  and  expenses  attending 
the  said  sale  or  sales,  and  to  apply  and  dispose  of  the 
remainder  of  the  same  monies  for  such  purposes  and  in 
such  manner  in  all  respects  as  was  thereinbefore  directed 
concerning  the  residue  of  his  personal  estate. 

The  testator  then  gave  a  general  power  to  the  tmsteei^ 
at  the  request  of  the  tenants  for  life,  or  tenants  in  tail,  to 
dispose  of,  either  by  way  of  sale  or  in  exchange^  for  other 
hereditaments  in  England  or  Wales,  all  or  any  part  of  the 
devised  estates ;  and  he  directed  that  the  estates  so  to  be 
purchased  or  taken  in  exchange,  should  be  settled  upoa 
the  trusts  and  subject  to  the  powers,  provisions,  and  decla- 
rations as  were  thereinbefore  expressed  and  contained  of 
and  concerning  the  hereditaments  so  to  be  sold  or  given 
in  exchange,  or  as  near  thereto  as  the  nature  and  quaUtf 
of  the  said  estates  and  other  circumstances  would  admit  oC 
The  testator  then  declared  as  follows :  *^  Provided  alwaysi 
and  I  hereby  further  declare,  that  if  at  any  time  hereafter 
any  person  hereby  made  tenant  for  life  of  my  said  real 
estates  hereinbefore  devised,  shall,  when  he  or  she  diall 
become  beneficially  entitled  to  the  possession  or  receipt  of 
the  rents  and  profits  of  my  said  real  estates,  or  any  pazt 
thereof,  be  imder  the  age  of  21  years ;  or  if  any  person 
hereby  made  tenant  in  tail  male,  or  in  tail^  of  my  said  real 
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estates,  shall  be,  when  he  or  she  shall  become  beneficially        1842* 
entitled  to  the  possession,  or  to  the  receipt  of  the  rents   shipp«rd8om 

and  profits  thereof,  under  the  age  of  21  years,  provided  ** 

X0WEB4 

such  last-mentioned  event  shall  happen  within  the  period 
of  21  years  from  my  decease,  then,  and  in  either  of  these 
cases,  it  shall  be  lawful  for  the  trustees  or  trustee  for  the 
time  being  of  this  my  will,  during  the  minority  of  such 
tenant  for  life,  and  during  such  proportionable  part  of  the 
minority  of  such  tenant  in  tail  male,  or  in  tail,  as  shall 
arise  within  21  years  from  my  decease,  to  enter  into,^  and 
hold  possession  of,  my  said  real  estates,  or  any  part  thereof, 
sad  receive  and  take  the  rents  and  profits  thereof,  and  by 
and  out  of  the  same  apply  any  annual  sum  or  sums  of 
money,  according  to  the  age  of  such  minor,  as  they  my 
said  trustees  or  trustee,  for  the  time  being,  shall  think 
proper,  for  and  towards  the  maintenance  of  such  minor, 
and  subject  thereto,  to  lay  out  and  invest  the  surplus  of 
the  said  yearly  rents  and  profits  in  the  names  or  name  of 
my  said  trustees  or  trustee,  in  the  parliamentary  stocks  or 
public  funds  of  Great  Britain,  or  at  interest  upon  govern- 
ment or  real  securities  in  England,  to  be  from  time  to  time 
altered  and  varied,  as  occasion  shall  require  j  and  also  to 
receive  the  interest,  dividends,  and  annual  proceeds  thereof, 
and  from  time  to  time  to  make  similar  and  repeated  invest- 
ments thereof,  so  that  the  said  rents  and  profits  may  accu- 
mulate in  the  way  of  compoimd  interest.  And  I  do  hereby 
declare,  that  at  the  end  of  each  such  respective  period  of 
accumulation,  or  sooner,  if  the  said  trustees  or  trustee 
shall  think  proper,  they  or  he  shall  call  in  and  convert  the 
said  accumulated  fond  into  money,  and  apply  the  same  in 
satisfaction  and  discharge  of  any  principal  sums  of  money 
which  shall  then  aifect  my  said  real  estates  hereinbefore 
devised,  or  any  part  thereof,  together  with  the  interest 
thereof,  whether  such  incumbrances  shall  be  subsisting 
thereon  at  my  decease,  or  shall  have  been  created  in  pur- 
auanoe  of  any  trusts  or  powers  herein  contained,   and 
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1842.  whether  such  monies  and  accumulated  fimds  shall  have 
-  ^  proceeded  from  the  rents  and  profits  of  the  parts  so  encum- 
V.  bered  or  not^  and  do  and  shall  stand  possessed  of,  and 

XowJi&« 

interested  in  the  rest  of  the  said  trust  monies,  if  any,  upon 
the  same  trusts  herein  declared  or  referred  to  concerning 
the  money  to  arise  from  the  sale  by  this,  my  will,  autho- 
rized to  be  made  of  my  said  real  estates/'  And  the  testator 
appointed  the  said  John  Dalton,  Thomas  Bichard  Ship- 
perdson,  and  Thomas  Forster,  executors  of  his  will. 

The  testator  made  five  codicils  to  his  will.  By  the  first, 
dated  the  6th  July,  1833,  he  gave  and  bequeathed  to  the 
trustees  and  executors  named  in  his  will,  all  his  booki^ 
pkte,  linen,  and  household  furniture,  upon  trust,  in  case 
and  so  long  as  his  said  daughter,  Isabella  Judith,  and 
her  husband,  Henry  Tower,  or  either  of  them,  should  re- 
side in  and  occupy  his  mansion-house  at  Elemore,  (in  which 
they  had  life  interests  under  their  marriage  settlement),  to 
permit  and  suffer  his  said  daughter  and  her  husband,  and  the 
survivor  of  them,  to  have  the  use  and  enjoyment  of  the  said 
books,  plate,  linen,  and  household  furniture ;  and  after  the 
decease  of  the  survivor  of  them,  or  after  she  or  he  should  have 
ceased  to  reside  in  and  occupy  his  said  mansion-house,  he 
directed  that  the  said  books,  plate,  linen,  and  household 
furniture,  should  remain  and  be  held  upon  and  for  the 
same  trusts,  intents,  and  purposes,  as  he,  the  testator,  hid 
in  and  by  his  said  will  declared  of  and  concerning  his  resi- 
duary personal  estate,  or  such  and  so  many  of  the  said 
trusts,  intents,  and  purposes,  as  should  be  then  subsisting^ 
undetermined,  and  capable  of  taking  effect. 

By  the  second  codicil,  dated  the  31st  October,  1836,  the 
testator,  after  reciting  that  he  had  devised  his  real  and 
personal  estate  to  the  said  John  Dalton,  T.  B.  Shipperd- 
son,  and  Thomas  Forster,  and  appointed  them  executors 
of  his  said  will,  and  that  he  had  bequeathed  to  the  said 
John  Dalton  a  legacy  of  £200,  revoked  his  said  will  so  fiff 
as  the  said  John  Dalton  was  an  object  thereof,  and  substi^ 
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tnted  John  Douthwaite  Nesham  in  his  place,  and  declared  1842. 
that  his  said  will  should  take  effect,  except  as  to  the  said  shipfbrdson 
legacy  of  £200,  in  the  same  manner  as  if  the  name  of  John  ^  ^' 
Donthwaite  Nesham  had  been  originally  inserted  therein 
instead  of  the  name  of  the  said  John  Dalton.  And  after 
reciting  that  by  his  said  will  he  had  directed  that  if  any 
person  living  at  his  decease,  and  for  the  time  being  entitled 
to  the  actual  possession  of  his  real  estate,  or  any  part  there- 
of, should  be  under  the  age  of  25  years,  his  trustees  should, 
■o  long  as  the  person  so  entitled  should  be  under  the  age 
of  25  years*  receive  and  take  the  rents  and  profits  of  his 
said  real  estates,  the  testator  by  the  present  codicil  declared 
it  to  be  his  will,  that  when  and  so  soon  as  the  person  for 
the  time  being  entitled  should  attain  the  age  of  21  years, 
he  should  be  let  into  possession  and  receipt  of  the  rents 
and  profits  of  the  whole  of  his  real  estates,  in  the  same 
manner  as  he  would  have  been  entitled  to  by  virtue  of  his 
said  will  on  attaining  the  age  of  25  years.  And  he  gave 
to  his  butler,  John  Morris,  as  a  reward  for  his  faithful 
services,  an  annuity  of  £25  during  his  life,  clear  of  legacy 
duty,  and  he  directed  that  the  said  annuity  should  be  paid 
and  payable  on  the  same  days  and  times,  and  in  the  same 
manner  as  the  annidties  bequeathed  by  his  will. 

By  the  fourth  codicil,  dated  the  9th  March,  1837, 
the  testator  declared  it  to  be  his  will,  and  he  requested 
that  his  grandson  Henry  John  Tower  might  complete 
his  school  education  at  Harrow  School,  and  that  if  he 
should  afterwards  go  to  the  university  of  Cambridge  his 
trustees  and  executors  should  pay  or  allow  to  him  during 
his  minority,  out  of  the  annual  income  of  his  the  testator's 
real  estate  and  of  his  residuary  personal  estate,  the  annual 
sums  therein  mentioned ;  but  if  his  said  grandson  should 
determine  upon  going  into  the  army,  then  the  testator 
directed  his  said  trustees  and  executors,  out  of  his  resi- 
duary personal  estate,  to  purchase  a  commission  for  him, 
and  thenceforth  to  pay  or  allow  to  him  out  of  the  annual 
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1842.        income  of  his  real  estate  and  of  his  residuary  personal 
Shippeiidsom  estate,  the  annual  sums  therein  mentioned  until  his  said 
^-  grandson  should  attain  the  age  of  21  years.    And  the  tes- 

tator charged  and  made  chargeable  all  and  every  his 
collieries  and  coal  mines,  seam  and  seams  of  coal,  within 
and  under  the  lands  and  grounds  situate  within  the  manors, 
precincts,  or  territories  of  Elemore,  Elemore  Hall,  Little 
Haswell,  Haswell  Grange,  Hetton-le-Hole,  Hetton-on-the- 
Hill,  and  Moorsley,  or  elsewhere  in  the  parishes  of  Easing- 
ton  and  Pittington,  in  the  county  of  Durham,  of  which 
said  collieries  and  coal  mines,  seam  and  seams  of  coal  he 
had  granted  a  lease  to  the  Hetton  Coal  Company,  with  the 
payment  of  as  well  the  said  annuity  thereby  bequeathed 
as  of  the  annuity  bequeathed  by  his  will,  with  power  of 
entry  and  distress  in  case  of  non-payment.  And  he  also 
gave  and  bequeathed  to  Georgiana  Isabella  Tower,  and  her 
three  sisters,  the  sum  of  £2000  each,  when  they  should 
respectively  attain  the  age  of  21  years,  or  marry,  which 
should  first  happen,  but  without  any  interest  in  the  mean 
time ;  and  in  all  other  respects  he  ratified  and  confirmed 
and  published  his  will. 

The  fifth  codicil,  which  was  without  date,  was  as  fd* 
lows : — "  And  I  further  direct  that  all  annuities  and  lega* 
cies  left  by  me  in  my  will  and  codicils,  my  real  estate 
being  free  firom  all  mortgages,  &c.,  shall  be  paid  out  of  the 
certain  rents  and  profits  of  my  collieries,  and  that  my 
estate  may  not  be  burthened  with  them.'' 

The  testator  died  in  May,  1837.  Soon  after  his  decease 
the  present  suit  was  instituted  by  the  trustees  and  execu- 
tors of  his  will  for  the  purpose  of  obtaining  the  directions 
of  the  Court.  The  cause  was  heard  before  the  Fice^Chan* 
cellar  of  England,  when  His  Honor  made  a  decree  esta- 
blishing the  will,  directing  the  usual  accounts  of  the  per- 
sonal estate  of  the  testator  and  of  his  debts,  &;c.,  and  order- 
ing that  the  personal  estate  should  be  applied  in  payment  of 
his  debts  and  funeral  expenses,  in  a  due  course  of  admi- 
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lustration^  and  then  in  payment  of  the  legacies  and  arrears        1842. 
of  the  annuities.  The  decree  then,  after  directing  the  usual   shifpeiid^ 
enquiries  as  to  the  testator's  freehold  estates,  contained  ^' 

ToWSR. 

directions  to  the  Master  to  enquire  as  to  the  state  of  the 
family  of  the  testator's  daughter  Isabella  Judith  Tower ; 
and  also  (amongst  various  other  matters)  what  interest  the 
testator,  at  the  time  of  making  his  fourth  codicil  and  of  his 
death,  had  in  the  collieries  mentioned  in  the  fourth  codicil, 
and  what  certain  rents  and  profiU  he  was  at  the  time  of 
his  death  receiving  from  his  collieries,  or  any  and  which 
of  them ;  also  what  interest  he  had  in  a  certain  colliery 
caUed  the  Heaton  colliery  in  the  pleadings  mentioned, 
and  whether  he  had  any  and  what  certain  rents  arising 
therefrom. 

With  respect  to  the  state  of  the  family  of  the  testator's 
daughter,  the  Master  found  as  follows : — ^That  there  was 
issue  of  Isabella  Judith  Tower  living  at  the  time  of  the 
testator's  death,  six  children,  and  no  more,  of  whom  Geor- 
giana  Isabella  Tower  was,  at  the  date  of  the  report,  in  her 
25th  year,  Emma  in  her  22nd  year,  and  the  others  inftmts ; 
that  all  such  children  were  at  the  date  of  the  report  living 
and  unmarried,  and  had  no  issue ;  and  that  Isabella  Judith 
Tower  had  not  had  any  child  bom  affcer  the  date  of  the 
will. 

As  to  the  last-mentioned  subjects  of  enquiry  the  Master 
found  that  the  testator  was,  at  the  time  of  making  his 
fourth  codicil  and  of  his  death,  entitled  to  an  estate  in  fee 
simple  in  the  colleries  mentioned  in  the  fourth  codicil,  sub- 
ject to  the  lease  to  the  Hetton  Coal  Company  in  such  co- 
dicil mentioned,  and  that  he  was  receiving  at  the  time  of 
his  death,  the  clear  certain  yearly  rent  of  £2750,  being  the 
certain  rent  reserved  in  and  by  such  lease ;  but  that  he 
had  not,  nor  was  receiving  at  the  time  of  his  death  any 
other  certain  rents  from  his  collieries,  or  any  of  them ;  and 
that  bis  interest  in  the  Heaton  colliery  consisted  of  a  cer- 
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1842.        tain  number  of  shares  in  a  company  who  were  possessed  of 
s^^I^^oN  a  lease  of  such  coUiery. 

V-  The  cause  now  came  on  for  hearing  on  further  directions, 

and  the  principal  question  was  what  interest  Oeorgiani 
Isabella,  the  eldest  child  of  Isabella  Judith  Tower,  took 
under  the  testator's  wilL     She  claimed — 

1.  The  whole  residue  of  the  testator's  personal  estate, 
exempt  firom  payment  of  the  annuities  and  legacies. 

2.  The  Crook  and  Hownes  estate.  (Under  the  power  of 
sale  and  declaration  of  trusts  (a)  contained  in  the  will.) 
This  estate,  it  was  admitted,  remained  unsold. 

3.  The  surplus  rents  of  the  real  estates,  which,  after 
providing  for  the  maintenance  and  education  of  the  eldest 
son,  would  accrue  due  until  he  attained  21  {b). 

Mr.  Purvis  and  Mr.  Toller,  for  the  plaintiffs. 

Mr.  Russell  and  Mr.  De  Gear,  for  the  defendant  Gteorgi* 
ana  Isabella  Tower : — First,  it  is  clear  that  Miss  Tower, 
being  the  first  child  of  Mrs.  Tower  who  attained  21,  is  the 
residuary  legatee  of  the  testator.  The  words  "  or  her,"  if 
there  were  any  question,  would  put  the  matter  out  of 
doubt.  That  being  so,  what  is  the  nature  of  the  residue 
she  is  to  take?  Not  the  testator's  personal  estate  after  all 
chajqges  paid,  but  after  what  is  specifically  disposed  of.  Now 
the  real  estate  is  at  least  the  primary  fund  for  the  payment 
of  the  annuities ;  and  there  is  a  power  in  the  will  which 
makes  it  the  sole  fund  for  that  purpose.  With  respect  to 
the  legacies,  the  real  estate  is  by  the  will  made  chargeable 
only  in  aid  of  the  personalty,  but  by  the  undated  codicil, 
both  the  annuities  and  the  legacies  are  charged  exdusiyely 
on  the  certain  rents  and  profits  of  the  testator's  fireehold 

(a)  Sec  ante,  p.  445.  the  second  codicil  {anUf  p.  448), 

(6)  See  the  clause  within  in-  as  opposed  to  the  clause  widiiD 
verted  commas  (ante,  p.  444),  and      inverted  commas  {ante,  p.  446). 
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collieries ;  no  part  of  the  testator's  estate  is  to  be  burden-         1842. 
ed  with  them^  except  these  rents  and  profits.     The  word    s,^I7pbrdson 
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collieries''  in  the  undated  codicil  refers  only  to  his  firee-  v* 

•'  Tower. 


hold  collieries;  for  it  cannot  be  said  that  the  Heaton 
colliery,  in  which  he  had  shares  only  as  a  partner,  was 
his.  The  words  "  my  estate"  comprehend  his  personal 
estate. 

Secondly,  as  to  the  Crook  and  Hownes  estate.  If  the 
trustees  had  sold  that  estate,  the  monies  would  have  gone 
in  the  same  manner  as  the  personalty.  The  question  is, 
whether  the  beneficial  enjoyment  of  this  property  is  to 
depend  on  the  exercise  of  their  discretion.  The  gift  is  in 
form  a  power  to  the  trustees  to  sell,  but  it  is  not  merely 
a  discretionary  power.  The  words,  though  in  the  first 
instance  they  appear  discretionary,  are  imperative  when 
the  testator  directs  the  dealing  with  the  proceeds.  He 
could  not  intend  that  the  members  of  the  family  should 
be  afibcted  by  the  acts  of  the  trustees.  One  of  them, 
Dalton,  was  removed  firom  his  office  by  a  codicil.  The 
Court  will  dispose  of  the  estate  in  the  same  way  as  if  a 
sale  had  actually  been  made :  Grieveson  v.  Kirsopp  {a). 
[The  Vice-Chancellor, — Is  a  sale  necessary  here  for  the 
purpose  of  paying  the  debts  and  legacies  ?]  It  must  be 
admitted  that  it  is  not. 

Thirdly,  the  title  of  Miss  Tower  to  the  surplus  rents 
arises  imder  a  clause  in  the  will,  which,  even  if  it  be  at 
variance  with  a  subsequent  clause  in  the  will,  is  distinctly 
recognized  by  the  second  codicil.  That  codicil  admits  the 
clause  in  question  by  cutting  down  the  claim  of  the  resi- 
duary legatee  to  the  surplus  rents  to  the  period  of  the 
tenant  for  life  attaining  21,  instead  of  25. 

Mr.  JVigram  and  Mr.  Preeling,  for  the  defendant  Henry 
John  Tower. — It  is   agreed  that  the  devolution  of  the 

(a)  2  Keen,  653. 
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1842.        Crook  and  Hownes  estate  ought  not  to  depend  on  the  dis- 
Shippebdsoh    cretion  of  the  trustees.    Yet  that  would  be  the  conse- 
^*  quence  if  the  real  estate  and  the  residuary  personal  estate 

are  to  go  in  different  channels.  The  testator,  howeTer, 
never  intended  that.  He  could  not,  for  instance,  intend 
to  leave  away  the  furniture  in  the  house  where  his  grand- 
son was  to  reside.  But  supposing  that  the  realty  and  per- 
sonalty are  separated,  the  personalty  is  not  exonerated 
to  the  extent  contended  for  on  the  other  side.  The 
legacies  at  least  are  charged  on  the  personalty,  and  the 
undated  eodicil  makes  no  difference  in  that  respect.  The 
testator  intended  by  that  codicil  to  exempt  his  real 
estate  in  general,  and  to  charge  the  collieries.  {Tke 
Vice-Chancellar. — Is  not  the  word  "  collieries  '*  to  be  con- 
fined to  freehold  collieries?]  There  is  nothing  to  shew 
that.  Substantially,  the  leasehold  collieries  were  the  tes- 
tator's as  well  as  the  freehold.  But  if  the  freehold  col- 
lieries only  are  referred  to,  the  object  of  this  codicil  seems 
to  have  been  merely  to  point  out  which  real  estate  was  to 
be  first  applied  in  discharge  of  the  incumbrances  to  which 
the  real  estates  were  subject,  and  not  to  affect  the  person- 
alty  at  all. 

The  disposition  of  the  surplus  rents  depends  upon  one  of 
two  distinct  clauses  in  the  will.  We  submit  that  the  latter 
clause  must  be  adopted.  It  cannot  be  said,  that,  up  to 
the  period  of  the  eldest  son  attaining  21,  the  latter  clause 
does  not  comprehend  every  thing  that  is  contained  in 
the  former.  For  instance,  the  provision  for  maintenance 
up  to  that  period  is  more  ftill  in  the  latter  clause.  The 
principal  object  of  the  first  clause  is  to  provide  for  a  period 
between  the  ages  of  21  and  25 ;  but  that  object  is  entirely 
removed  by  the  second  codicil.  The  consequence  is,  that 
the  second  of  the  two  clauses  being  more  comprehensive, 
and  standing  last  in  the  will,  must  prevaiL 

Mr.  Russell,  in  the  course  of  his  reply,  upon  the  qaeation 
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as  to  the  extent  of  the  exemption  of  the  personalty,  cited         1842. 
Williams  v.  The  Bishop  of  Llandajf  (a).  sh^ITT 

V. 

The  Vice-Chancellor. — The  questions  in  this  case  are  Towbr. 
questions  of  construction  arising  upon  the  will  and  codicils  ^ 
of  the  late  Mr.  Baker,  of  Elemore  Hall.  The  first  is  whe- 
ther his  real  estate  or  some  part  of  it  is  the  primary  fund, 
if  not  the  sole  fund,  for  payment  of  the  annuities  given  by 
his  will.  The  language  of  the  decree  (though,  as  I  learn 
firom  the  Bar,  the  Court  did  not  intend  to  decide  any  point 
of  construction)  may  possibly  preclude  me  from  saying  that 
the  real  estate,  or  any  part  of  it,  is  the  sole  fund  for  this 
purpose ;  but  I  am  not,  I  think,  precluded  from  giving  effect 
to  the  opinion  which  I  entertain,  that  if  the  personal  estate 
is  liable  to  these  annuities,  it  is  only  secondarily  and  as  an 
auxiliary  fund  that  it  is  so  liable. 

The  direct  terms  of  charge  upon  the  real  estate  in  which 
the  testator  with  regard  to  them  has  expressed  himself,  cou- 
pled and  compared  with  the  very  different  language  in  which 
he  has  provided  for  the  payment  of  his  debts,  funeral  and 
testamentary  expenses  and  legacies  (under  which  term  **  le- 
gacies'^ it  is,  I  think,  plain  that  he  does  not  mean  to  comprise 
annuities) — saying  that  he  charges  his  real  estate  with  the 
payment  of  all  his  debts,  funeral,  and  testamentary  expenses 
and  legacies,  or  of  such  part  thereof  as  his  personal  estate  not 
thereinbefore  or  thereinafter  specifically  (by  which  he  means 
particularly)  bequeathed,  should  be  insufficient  to  pay  and 
satisfy,  (there  not  being  any  analogous  phraseology  with  re- 
spect to  the  annuities) — as  well  as  the  form  of  the  trusts 
which  he  has  declared  of  his  general  residuary  personal  es- 
tate, satisfy  me  of  the  correctness  of  the  construction  which 
I  have  stated,  so  far  at  least  as  the  will  is  concerned.  But 
it  has  been  argued  that  however  tMs  may  be  as  to  the  will, 
an  important  difference  is  made  by  the  undated  codicil, 
which  all  parties  agree  in  representing  as  the  last  codicil, 

{a)  1  Cox,  254. 


456  CASES   IN    CHANCERT. 

1842.         ^^^  which  certainly  is  obscurely  worded.     It  is  thus : — 
^    ^    ^      FHis  Honor  here  read  the  last  codicil.] — ^Upon  this  codicil. 

SUIPPF.RDSON       *-  ,  .  , 

V.  however,  taken,  so  far  as  it  ought  to  be  taken,  in  connection 

with  the  fourth  codicil,  and  with  such  facts  legally  admis- 
sible in  evidence  as  appear  on  the  Master's  report,  I  am  of 
opinion,  first,  that  the  word  "  collieries^  means  the  testa- 
tor's freehold  collieries,  which  were  let  and  produced  a  cer- 
tain and  considerable  revenue,  and  cannot  be  considered 
as  properly  comprising  or  applicable  to  his  interest  in  the 
chattel  leasehold  coal  concern  in  which  he  had  shares :  se- 
condly, that  he  did  not  intend  by  the  undated  codicil  to 
relieve  or  to  burthen  his  personal  estate  to  any  extent  or 
in  any  manner :  and  thirdly,  that  its  only  object  was  to 
declare  that  as  between  different  portions  of  his  real  estate 
one  should  exonerate  the  other  from  such  charge  of  annui- 
ties and  legacies  as  the  whole  had  been  subjected  to.  I 
hold,  therefore,  that  by  the  undated  codicil  there  is  thrown 
on  the  freehold  collieries  such  burthen  of  annuities  and 
legacies,  and  such  only,  as  but  for  this  codicil  would  have 
fallen  on  the  whole  real  estate.  To  give  it  any  other  effect 
would,  as  it  seems  to  me,  be  to  allow  an  intention  strongly 
and  clearly  expressed  by  one  testamentary  instrument  to 
be  defeated  by  expressions  of  a  doubtful  and  obscure  nature 
in  another;  which  ought  not  to  be.  It  is  incumbent  on  the 
residuary  legatee  to  shew  that  the  effect  of  this  codicil  (m 
the  other  testamentary  dispositions  is  that  for  which  she 
contends ;  and  in  my  judgment  she  has  not  done  so.  The 
language  of  Tlndal,  C.  J.,  in  Doe  v.  Hicks  (a),  and  the  note 
in  6  Sim.  395,  may  here  perhaps  be  properly  referred  to. 

The  annuity  of  £25,  which  one  of  the  codicils  gives  to 
John  Morris,  and  which  the  testator  directs  to  be  paid  and 
payable  on  the  same  days  and  times  and  in  the  same  man- 
ner as  the  annuities  bequeathed  by  his  will,  must,  I  think, 
be  considered  as  charged  by  the  effect  of  the  several  testa- 

(a)  8  Bing.  480. 
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mentary  instruments  on  the  freehold  collieries  primarily  or        1842. 
exclusively  in  the  same  manner  as  the  annuities  given  by  shipperdson 
the  will.  •• 

•rKT'  "L  :i         1  Tower. 

With  regard  to  the  fourth  codicil,  the  annual  sums  which 
it  directs  to  be  allowed  or  paid  to  Henry  John  Tower, 
ought,  I  think,  according  to  the  proper  construction  of 
that  codicil  and  the  other  testamentary  instruments,  to  fall 
rateably  on  the  general  personal  estate,  and  on  the  freehold 
collieries.  It  may  possibly  deserve  consideration  how  far 
this  is  consistent  with  the  language  of  the  order  of  18th 
December,  1840. 

Miss  Georgiana  Tower  waives  expressly,  as  I  imderstand, 
any  claim  in  respect  of  the  additional  annuity  of  £100  which 
the  testator  had  by  this  codicil  intended  to  give  to  her, 
and  as  to  which  the  erasure  in  it  occurs  (a).  This  should 
be  stated  in  the  order.  I  apprehend  that  the  legacies 
which  it  gives  to  herself  and  her  sisters,  must,  as  well  as 
the  other  legacies  and  the  purchase-money  for  Henry  John 
Tower's  commission,  fall  on  the  general  personal  estate, 
which  has  been  stated  to  be  amply  sufficient  to  answer  all 
the  charges  upon  it. 

I  have  collected,  (but  I  am  not  sure  whether  accurately), 
that  Miss  Tower  consents  that  the  general  personal  estate 
shall  be  charged  with  the  £500  mentioned  in  the  order  of 
7th  May  1841,  and  not  be  indemnified  in  that  respect.  If 
she  does  not  so  consent,  this  point  may  require  further 
consideration.  If  she  does  so  consent,  it  should  be  stated 
in  the  order. 

Miss  Tower  being  of  age,  and  being  the  first  child  of  the 
testator's  daughter,  Mrs.  Tower,  who  lived  to  attain  majo- 
rity, must,  I  think,  be  declared  to  be  the  general  residuary 
legatee  of  the  personal  estate  for  her  own  benefit.     There 

(a)  This  erasure  was  mention-  to  : — Larking  v.  LarkinSy  3  B.  &  P. 

ed  in  argument,  but  all  discussion  16 ;   Kirke  v.  Kirke,  4  Russ.  435, 

upon  it  was  waived  by  consent  439,  440  ;    Onions  v.  Tjfrer,  1  P. 

The  following  cases  were  referred  W.  343. 

VOL.  I.  H  H  N.  C.  C. 
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1842.        are  passages  in  the  testator's  testamentary  dispositioiii 

Shippbrdsom   ^^^^^  ^^7  ^®  thought  to  justify  a  doubt  whether  he  in- 

V-  tended  this;  but  they  are  not  in  my  judgment  clear  or 

Tower.  _  i      ^  .  -    . 

strong  enough  to  warrant  the  Ck>urt  in  refusing  to  give 

effect  to  the  plain  terms  in  which  he  has  said^  by  his  wiU, 
that  the  grandchild  so  circumstanced  should  be  his  rest* 
duary  legatee. 

The  next  question  made  is,  as  to  a  portion  of  the  real 
estate  situate  at  Crook  and  Hownes,  the  subject  of  the 
following  clause : — [His  Honor  here  read  the  power  of 
sale  and  declaration  of  trust  of  the  purchase-money  of 
the  Crook  and  Hownes  estate  (a).] — Considering  the  dif- 
ferent dispositions  of  the  real  and  personal  estate,  tho 
clause  is  extraordinary  certainly  in  its  nature.  The  ad* 
mitted  facts,  however,  are,  that  this  portion  of  the  nd 
estate  has  not  been  sold ;  that  it  is  not  required  for  the 
purpose  of  paying  any  debt  or  charge  on  the  real  estate  to 
be  sold ;  and  that  the  trustees  have  not  considered,  and  do 
not  consider,  that  it  ought  to  be  sold,  but  desire  that  sndb, 
if  any,  discretionary  power  as  in  this  respect  waa  given  to 
them  by  the  testator,  should  be  exercised  by  the  Court,  if 
at  all,  and  not  by  themselves.  Notwithstanding  which,  it 
is  contended  on  behalf  of  Miss  Tower,  the  residuary  legatee^ 
that  by  the  true  meaning  and  effect  of  the  clause,  the 
estate  at  Crook  and  Hownes  belongs  to  her,  or  ought 
peremptorily  to  be  sold  for  her  benefit.  To  this  I  cannot 
accede ;  being  of  opinion,  under  the  circumstanoea  whid^  I 
have  mentioned,  that  this  estate  has  remained  and  mait 
continue  unconverted.  The  clause  cannot,  according  to  a 
correct  reading  or  interpretation  of  it,  be  in  my  opinioD 
considered  as  directing  a  sale  under  all  circumstanoes,  or 
as  being  tantamount  to  a  positive  gift  to  Misa  Tower. 
There  was  a  discretion  to  be,  which  has  not  been,  and  pro- 
bably never  will,  if  it  ever  can  be,  exercised ;  and  if  it  can- 

(a)  See  untef  p.  445. 
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aoty  or  until  it  shall  be  exercised^  this  property  remains^  I        1842. 
khink,  real  estate  of  the  testator  for  all  the  purposes  of  his   shippeIdson 
bettamentary  dispositions.    This  claim^  therefore,  on  the  ^' 

part  of  Miss  Tower  fails. 

The  only  remaining  question,  I  believe,  is  as  to  the  title 
U>  the  surplus  rents  of  the  real  estates  during  the  minority 
df  Henry  John  Tower,  the  first  tenant  for  life  under  the 
limitations  created  by  the  testator. 

The  will  contains  these  two  clauses,  which  are  difficult, 
if  possible,  to  be  wholly  reconciled: — [His  Honor  here 
read  the  two  clauses  of  the  will  which  are  contained  respec- 
tively within  inverted  commas  (a),  and  then  referred  to 
that  part  of  the  second  codicil  which  recites  the  former  of 
the  two  clauses  (6),  and  proceeded  thus  : — ]  The  surplus 
rents  during  Henry  John  Tower's  minority  are  imder  these 
provisions  claimed  by  Miss  Tower,  the  residuary  legatee 
of  the  personalty ;  and  she  insists,  first,  that  she  is  en- 
titled to  them  under  the  will  if  taken  simply  and  by  itself; 
and  secondly,  that  if  that  were  otherwise  or  were  doubtfol, 
lier  title  to  them  under  the  will  and  second  codicil  taken, 
together,  is  clear.  This  claim  is  resisted  on  the  part  of 
Henry  John  Tower,  alleging  that  these  surplus  rents  are 
governed  by  the  latter  of  the  two  clauses  of  the  will  which 
I  have  read.  It  has  iM>t  been  contended  on  his  part,  or 
on  the  part  of  the  heiress-at-law,  or  her  husband,  that  for 
the  benefit  of  either  of  them  the  whole  or  any  part  of  the 
several  provisions  relating  to  these  surplus  rents  should  be 
treated  as  void  for  uncertainty.  Had  I  fek  myself  much 
embarrassed  by  this  latter  point,  I  should  have  desired  it 
to  be  argued. 

The  rule  in  favour  of  preferring  the  latter  to  the 
ibrmer  of  two  dispositions  in  a  will  dealing  differently 
witli  the  same  subject,  is,  as  we  know,  applied  only  after 
the  failure  of  every  endeavour  to  give  such  a  reason- 
able construction  to  the  entire  dispositions  as  will  render 

(«)  Ante,  pp.  444,  446.  (6)  Ante,  p.  449. 

H  H  2 
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1842.         every  part  of  them  operative.    And  in  the  present  cas^ 
Shippbrdion    *^®  residuary  legatee  contends,  that  such,  if  any,  title  to 
^'  preference  as  might  be  claimed  for  the  second  of  the 

clauses  under  consideration  over  the  first,  in  the  absence 
of  the  codicil  of  the  31st  of  October,  1836,  is  defeated  by 
the  recognition  of  the  first  which  that  codicil  contains — a 
recognition  alleged  by  her  to  be  destructive  of  the  second, 
so  far  as  varying  firom  the  first. 

I  have  found  it  exceedingly  dij£cult  to  arrive  at  a  con- 
clusion as  to  the  mode  in  which  the  application  of  the 
rents  in  question  ought  to  be  directed ;  nor  is  my  opinion 
confident  in  the  correctness  of  that  which  after  much 
consideration  appears  to  me  the  best.  Bnt  upon  the 
whole,  construing  the  second  clause  as  directory  and  not 
as  merely  permissive — construing  the  words  ''  sale  by  this 
my  will  authorized  to  be  made  of  my  real  estates/'  at 
referring  to  the  general  power  of  sale  and  exchange^  and 
not  to  that  power  of  sale  which  is  confined  to  the  properfj 
at  Crook  and  Hownes — seeing  that  the  second  daoae^ 
which  exhibits  care  in  its  preparation,  does  not  interfere 
with  the  first  clause  as  to  rents  between  the  ages  of  21  and 
25 — seeing  that  the  codicil  of  31st  October,  1836^  in  this 
respect  deals  only  with  rents  between  the  ages  of  21  and 
25,  to  which  the  second  clause  does  not  relate— -consider- 
ing the  second  clause,  according  to  a  correct  construction 
of  it,  to  be  more  probably  consistent  with  the  testator's 
general  views  and  general  intention  than  the  first — and 
considering  also,  that  effect  may  be  given  to  the  aeccuid 
rather  than  to  the  first,  consistently  with  the  established 
rules  of  interpretation  applicable  to  testamentary  instm- 
ments,  I  decide,  that  the  surplus  rents,  during  the  minority 
of  Henry  John  Tower,  do  not  belong  to  Greorgiana  Isabella 
Tower,  nor  are  undisposed  of,  but  are  governed  effectually 
and  wholly  by  the  second  clause. 
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1842. 
Jprii  23rd, 

Arm  rT AGE  t;.  ARMTTAas.  2^^^* 

—  May  lik. 

JdY  an  indenture  of  settlement,  dated  the  16th  Novem-  By  »  marriage 

settlement  of 

ber,  1791,  and  made  in  contemplation  of  a  marriage,  which  1791,  certain 

was  shortly  afterwards  solemnized,  between  Sir  George  Ar-  wlrc*charged 

mytage  and  Mary  Bowles,  reciting  that  Sir  George  Army-  T!|J  *»""*  ^^ 

tage  was  nnder  his  father's  will  tenant  for  life,  with  re-  poniuns  for  the 

mainder  to  his  first  and  other  sons  in  tail  male,  of  the  marriage,  in 

manor  and  estates  of  Briestwell  and  Brighouse,  with  pow-  aSd^byt^hesame 

era  of  jointuring  and  raising  portions  and  maintenance  Jn«trument 

*  .  .  power  was 

for  his  daughters  and  younger  sons,  it  was  witnessed  that  given  to  substi- 

«•     /^  A        __A  •  ^  ^"L  i»  •       ^"^  ft>'  those 

Sur  O^orge  Armytage,  m  pursuance  of  the  power  for  rais-  estates  other 
ing  portions,  and  having  already  an  eldest  son  by  a  for-  v2ue"asVfund 
mer  marriage,  granted,  limited,  and  appointed  the  said  for  raising  those 

adeedoflSn, 
the  settlor  cove- 
nanted that  as  soon  as  estates  at  H.  were  disincumbered,  he  would  charge  them,  in  substi- 
tution for  the  other  estates,  with  the  payment  of  j^lO,000  for  portions,  under  the  same  limita- 
tions as  had  been  expressed  in  the  settlement,  and  would  also  further  charge  the  same  estates 
at  H.  with  the  sum  of  ;^30,0(M)  for  the  yoim^er  children  of  the  marriage,  to  be  paid  to  them  in 
tuch  shares  and  proportions  as  he  the  settlor  should  by  deed  or  will  appoint.  By  a  deed  of 
1SI6  (which  wasr  a  general  conveyance  of  all  the  settlor's  estates  in  trust  for  payment  of  his 
d«lits),  reciting  amongst  other  things  that  the  settlor  had  not  then  performed  the  covenant  con- 
tained in  the  deed  of  1811,  it  was  declared  that  the  trustee  of  that  deed  should  hold  the 
estates  at  H.,  or  otherwise  convey  the  same  to  the- trustees  of  the  settlement  for  the  purpose  of 
securing  the  portions  according  to  the  deed  of  1811.  And  by  a  deed  of  1816,  reciting  the 
former  deeds,  the  trustees  of  the  deed  of  trust,  by  the  direction  of  the  settlor,  conveyed  the 
estates  at  H»  to  the  trustee  of  the  settlement,  upon  trust,  after  the  death  of  the  settlor,  to  raise 
i?10,000  in  lieu  and  satisfaction  of  the  ;f  10,000  under  the  settlement,  in  trust  for  all  and  every 
tlie  children  of  the  marriage,  under  the  same  limitations  as  were  contained  in  the  settlement, 
and  upon  trust  to  raise  the  further  sum  of  ;f  30,000  for  all  and  every  the  children  of  the  mar- 
riage 99€epi  the  eldett  wn  /.,  in  the  same  manner  in  all  respects,  esdudinff  the  §md  /.,  as 
by  the  indenture  of  settlement  was  declared  concerning  the  sum  of  jf  10,000  thereby  directed 
to  be  raised : — Held,  that  the  deed  of  1817  was  a  complete  execution  of  the  power  of  appoint- 
ing the  ;f  30,000  contained  in  the  deed  of  18 LI ;  and,  consequently,  that  the  younger  children 
of  the  marriage  who  were  living  at  the  time  of  the  execution  of  the  deed  of  1817  were  entitled 
to  the  i^30,000  in  eq^l  shares* 

A  father  executed  a  power  of  appointment,  under  which  his  four  younger  children,  B.,  C, 
D.,  and  E.,  became  entitled,  subject  to  his  life  interest,  to  ;^80;000  in  equal  shares.  The  fa- 
ther afterwards,  by  several  instruments  of  appointment,  affected  to  appoint  the  whole  fund  to 
B.,C.,and  D.,  in  the  following  shares ;  viz.  to  B.  13,000/.,  to  C.  5000/.,  and  to  D.  12,000/.  E., 
who  was  a  son,  died  in  his  father's  lifetime  intestate  and  without  issue ;  whereupon  his  share 
devolved  to  the  father.  After  E.'s  decease  the  father,  with  a  view  to  support  the  subsequent 
appointmenu,  executed  a  deed-poll,  declaring  that  the  original  appointment  under  which  the 
children  took  equally  was  made  by  mistake : — Held,  that  though  the  subsequent  appointmenu 
were  invalid,  so  far  as  related  to  the  shares  of  B.,  C,  and  D.,  yet  as  regarded  the  share  of  E., 
the  father  was  bound  by  the  statement  in  the  deed-poll ;  and  that  E.'s  share,  amounting  to 
it7,500  must  be  apportioned  between  B.  and  D.,  in  satisfaction  pro  tanto  of  the  losses  which, 
tlirough  the  invalidity  of  the  subsequent  appointments,  had  been  sustained  by  their  respective 
shares. 
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1842.         manors  and  estates,  subject  to  his  own  life  interest  therein, 
^    ^     ^      unto  Sir  Abraham  Elton  and  Richard  Palmer,  their  execu- 
t'.  tors,  administrators,  and  assigns,  for  the  term  of   1000 

years,  upon  the  following  trusts:  that  is  to  baj,  in  case 
there  should  be  one  or  more  children  of  the  marriage, 
upon  trust  that  the  said  trustees,  or  the  suryivor  of  them, 
his  executors,  administrators,  or  assigns,  should,  within 
three  calendar  months  after  the  decease  of  the  said  Sir 
George  Armytage,  or  in  his  lifetime,  if  he  should  so  think 
fit  and  so  direct  by  any  writing  under  his  hand  and  seal, 
by  sale  or  mortgage  of  the  manors  and  premises  com* 
prised  in  the  said  term,  or  a  competent  part  thereof,  or 
out  of  the  rents  and  profits  thereof,  levy  and  raise  the  sum 
of  £10,000  for  the  portions  of  such  children,  to  be  equally 
divided  amongst  them,  and  if  but  one  such  child,  for  the 
p<Mrtion  of  such  only  child ;  the  portions  to  be  payable  to 
the  sons  at  21,  and  to  the  daughters  at  21,  or  marriage, 
with  a  provision  for  survivorship,  in  the  event  of  any  dying 
under  21.  By  the  same  indenture,  after  reciting  that  Sir 
(jeorge  Armytage  was  seised  in  fee  of  the  rectory,  glebe, 
tithes,  and  other  estates  at  Mirfield  and  Liversedge,  in  the 
county  of  York,  and  also  entitled  to  a  reversionary  sum  of 
jE5000,  it  was  witnessed,  that  Sir  George  Armytage  de- 
mised the  last-mentioned  real  estates  to  the  same  trustees 
for  a  term  of  2000  years,  and  assigned  to  them  the  i65000, 
upon  trust,  in  case  the  said  marriage  ^ould  take  effect, 
and  the  sum  of  £10,000  therein  appointed  to  be  raised 
could  not  from  any  causes  be  raised  from  the  prenuses 
thereby  charged  with  the  payment  thereof,  then  that  the 
said  trustees  should,  by  sale  or  mortgage  of  the  premises 
comprised  in  the  term  of  2000  years,  or  by  the  applicati<m 
of  the  £5000,  levy  and  raise  such  sum  and  sums  of  monejr 
as  should  firom  time  to  time  be  adequate  to  any  defidemy 
in  the  said  portions,  and  therewith  make  good  such  defi- 
ciency. And  it  was  by  the  said  indenture  further  pro- 
vided, that  in  case  Sir  George  Armytage  should  well  and 
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effectaally  charge  any  other  messuages,  lands,  tenements,  or        1842. 
hereditaments  with  the  sum  of  £10.000.  to  be  secured  by     4^"     "^ — ' 

'        '  ^      Armytage 

the  grant  and  demise  of  a  term  of  years  in  trust  for  rais-  v* 

ing  the  same,  for  the  portion  and  portions  of  all  and  every 
the  children  of  the  said  then  intended  marriage,  in  like 
manner  and  with  the  same  provisions  for  survivorship  and 
maintenance  as  expressed  and  declared  concerning  the 
said  sum  of  £10,000  thereinbefore  directed  to  be  raised  by 
means  of  the  said  term  of  1000  years,  then  and  in  that 
case,  the  before-mentioned  grant  and  limitation  of  the 
said  manor  and  premises,  and  the  said  terms  of  1000  years 
and  2000  years,  and  all  the  trusts  of  the  said  terms  respec- 
tively, should  cease  and  be  null  and  void;  and  the  said 
sum  of  £5000  should  be  taken  and  received  by,  or  re-as- 
signed to,  the  said  Sir  Geoi^e  Armytage. 

At  the  time  of  the  execution  of  this  indenture.  Sir  Greorge 
Armytage  had  an  only  child  by  his  first  marriage ;  a  son, 
who  afterwards  died  in  the  lifetime  of  his  father,  an  infant, 
and  without  issue.  By  his  marriage  with  Mary  Bowles,  Sir 
George  Armytage  had  six  children,  namely,  John,  Mary, 
Henry,  Edward,  Henrietta  and  Francis,  all  of  whom,  ex- 
cept Francis,  lived  to  attain  the  age  of  21  years. 

By  an  indenture,  dated  the  23rd  October,  1811,  and 
made  between  Sir  George  Armytage  of  the  one  part, 
and  Sir  Abraham  Elton  of  the  other  part,  reciting  the 
last-stated  indenture,  the  solemnization  of  the  marriage, 
the  death  of  Richard  Palmer,  and  that  Sir  George  Ar- 
mytage had,  in  pursuance  of  the  power  of  sale  contained 
in  the  indenture  of  settlement,  and  with  the  concur- 
rence of  Sir  A.  Elton,  sold  part  of  the  hereditaments 
at  Mirfield  and  Liversedge,  comprised  in  the  term  of 
2000  years  \  and  reciting  that  Sir  George  Armytage  was 
seised  in  his  demesne  as  of  fee  of  the  manor  or  lord- 
ship of  Clifton  and  Hartishead,  in  the  said  county  of  York, 
and  divers  messuages,  farms,  lands,  and  hereditaments 
then  together  ^  the  yearly  value  of  £5828  and  upwards. 
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1842.        whereof  the  messuages  and  hereditaments  specified  in  the 

Armytaob     ^^  schedule  thereunder  were  part,  but  that  the  whole  of 

«•  the  said  manor  and  hereditaments  were  subject  to^  and 

Akmttaob 

chargeable  with,  the  several  incumbrances  specified  in  the 
second  schedule  thereimder  written;  and  also  reciting  that 
Sir  Abraham  Elton,  at  the  request  and  for  the  accom- 
modation of  Sir  Geoi^  Armytage,  had  consented  and 
agreed  that  the  monies  arising  by  the  aforesaid  sales  at 
Mirfield  and  Liversedge,  after  discharging  certain  mort- 
gage debts  and  costs  therein  mentioned,  should  be  i^pUed 
towards  the  discharge  of  the  incumbrances  mentioned  in 
the  second  schedule,  in  order  that  the  several  heredita- 
ments comprised  in  the  first  schedule  might  be  exone- 
rated from  the  same,  and  to  enable  Sir  George  Army- 
tage  to  charge  the  said  messuages  and  hereditaments  spe- 
cified in  the  said  first  schedule  with  the  payment  of  a 
sum  of  £10,000  in  lieu  of  and  by  way  of  substitution  tar 
the  portions  of  like  amount,  limited,  appointed,  and  se- 
cured by  the  indenture  of  settlement  of  the  16th  day  of 
November,  1791;  and  moreover  to  enable  the  said  Sir 
George  Armytage  to  charge  the  residue  of  the  said  mes- 
suages and  hereditaments  in  Clifton  and  Hartiahead,  with 
an  additional  sum  of  JE30,000  for  the  portiona  of  the 
younger  children;  it  was  witnessed,  that  in  pursuanoe 
and  part  performance  of  the  said  agreement  on  the  part  of 
the  said  Sir  George  Armytage,  and  in  consideration  of  the 
agreement  for  the  application  of  the  monies  arising  by 
such  sale  of  the  said  hereditaments  at  Mirfield  and  livers- 
edge,  as  thereinbefore  and  thereinafter  was  expressed,  and 
in  consideration  of  the  natural  love  and  affection  whidi 
the  said  George  Armytage  had  for  his  children,  and  other 
considerations,  he  the  said  Sir  Greorge  Armytage,  for  him- 
self, his  heirs,  executors,  administrators,  and  assigns,  cove- 
nanted with  the  said  Sir  Abraham  Elton,  his  heirs,  execa- 
tors,  administrators,  or  assigns,  that  he  the  said  Sir  Gteorge 
Armytage,  his  heirs,  &c.,  would,  in  manner  therein  men- 
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tioned,  as  soon  as  the  said  messuages  and  hereditaments        1842. 
in  Clifton  and  Hartishead,  and  comprised  in  the  said  first     armttaoe 
schedule,  should  be  exonerated  firom  all  incumbrances  in  ^• 

the  manner  therem  mentioned^  effectually  subject  and 
charge  the  same  with  the  payment  of  the  sum  of  £10^000 
for  the  portions  of  all  and  every  the  son  and  sons,  daugh- 
ter and  daughters  of  him  the  said  Sir  George  Armytage, 
by  the  said  Dame  Mary  his  wife,  ta  be  paid  and  payable 
to  them  at  such  time  or  times,  and  with  the  like  benefit  of 
survivorship  and  provision  for  maintenance,  as  by  the 
therein  recited  indenture  of  settlement  was  expressed,  de- 
clared, and  provided  concerning  the  said  sum  of  £10,000 
thereby  directed  to  be  raised  (or  the  benefit  of  such  chil- 
dren, and  in  lieu  of  and  by  way  of  substitution  for  the  last- 
mentioned  sum  of  £10,000;  and  that  he  would  in  like 
manner  effectually  charge  the  hereditaments  and  premises 
comprised  in  the  said  first  schedule  (subject  to  the  sidd 
last-mentioned  sum  of  £10,000),  together  with  the  residue 
of  the  said  hereditaments  in  Clifton  and  Hartishead  (except 
such  parts  thereof  as  were  then  in  mortgage),  with  the 
raising  and  payment,  under  the  trusts  of  a  term  of  years 
to  be  limited  for  that  purpose  and  to  take  effect  on  the 
decease  of  the  said  Sir  George  Armjrtage,  of  a  sum  of 
£80,000  for  the  additional  portions  of  the  son  and  sons,  and 
daughter  and  daughters  of  the  said  Sir  Qeorge  Armytage, 
by  the  said  Dame  Mary  his  wife  (other  than  and  except  an 
eldest  or  only  son),  to  be  raised  and  paid  unto  and  for  the 
benefit  of  such  younger  children  in  such  way  and  manner, 
and  in  such  shares  and  proportions,  and  with  such  main- 
tenance as  the  said  Sir  George  Armytage  should  by  deed 
or  wiU  direct  or  appoint,  and  in  default  of  such  appoint- 
ment the  same  to  be  equally  divided  between  such  younger 
children,  and  to  become  vested  in  them  at  the  usual  age 
or  time,  and  with  such  benefit  of  survivorship,  and  with 
such  maintenance  as  was  usual  in  like  cases. 

In  1813,.  in  pursuance  of  indentures  of  the  12th  and. 
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1842.        13th  November  in  that  year,  to  which  indentnres  Sir 

Armytaqe     George  Armytage  and  his  eldest  son  John  Armytage  were 

^*  parties,  a  recoyery  was  suffered  of  the  manors  and  estates 

Armytage.     ^  '' 

of  Brighouse  andBriestwell  to  the  use  of  Sir  Geoi^  Army- 
tage in  fee. 

By  an  indenture  of  release,  dated  the  9th  of  March, 
1816,  and  made  between  Sir  G^rge  Armytage  of  the  first 
part,  John  Armytage  of  the  second  part,  and  Francis 
Maude,  John  Lee,  and  Thomas  Bishworth  of  the  third 
part,  reciting  the  before-mentioned  indentures, and  there- 
covery,  and  also  reciting  that  the  estates  at  Hartishead  and 
Clifton  stood  charged  with  certain  annuities  and  a  mort- 
gage, and  that  Sir  George  Armytage  was  also  indebted  to 
divers  persons  in  various  sums,  which  were  intended  to  be 
specified  in  a  certain  account ;  and  also  reciting  that  Sir 
George  Armytage  had  not  then  performed  his  covenant 
with  Sir  Abraham  Elton,  contained  in  the  indenture  of  the 
2drd  of  October,  1811,  by  charging  the  hereditaments  in 
Clifton  and  Hartishead  with  the  said  two  several  sums  of 
£10,000  and  £30,000  for  the  portions  of  younger  chil- 
dren; and  that  it  was  the  wish  and  desire  of  Sir  George 
Armytage  to  perform  his  said  covenant  so  made  with  the 
said  Sir  Abraham  Elton,  and  to  secure  the  payment  (tf  aU 
his  debts  and  obligations  to  the  utmost  of  his  power,  and 
subject  thereto  to  make  such  settlement  of  his  real  estate 
as  therein  expressed  and  contained;  and  also  reciting  that 
Sir  George  Armytage  had  by  indenture  of  aasignmenty 
bearing  even  date  with  the  present  indenture,  assigned  to 
the  before-named  trustees  all  his  personal  estate  and 
effects,  upon  the  trusts  thereinafter  mentioned;  and  also 
reciting,  that  it  had  been  agreed  between  the  said  Sir 
George  Armyta^  and  John  Armytage,  that  the  whole  of 
the  real  estates  of  the  said  Sir  George  Armytage,  and  the 
interest  therein  of  the  said  John  Armytage,  should  be 
conveyed  to  the  said  trustees,  their  heirs  and  assigns,  upon 
the  trusts  thereinaftier  declared;  it  was  witnessed,  that  the 
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said  Sir  Gteoi^  Annytage  and  John  Armytage^  according        1842. 
to  their  respective  estates  and  interests  therein  granted,     Armttaos 
bargained,  sold,  aliened,  released,  limited,  directed,  an-     .      ^' 

,.  .  .        Aricttaqs. 

pointed,  ratified,  and  confirmed  unto  the  said  Francis 
Maude,  John  Lee,  and  Thomas  Bishworth,  their  heirs  and 
assigns,  the  estates  at  Hartishead  and  Clifton,  Mirfield 
and  Liversedge,  Brighouse,  Middletown,  and  Briestwell, 
with  their  respective  appurtenances,  and  all  other  the  real 
estates  whatsoever  of  Sir  George  Armytage,  in  the  county 
of  York,  to  hold  the  same  upon  the  trusts  following ;  (that 
is  to  say),  as,  to,  for  and  concerning  the  mansion-house 
called  Eorklees  Hall,  and  the  park  and  demesne  lands 
occupied  therewith,  and  several  other  specified  lands,  being 
part  of  the  estates  in  Clifton  and  Hartishead,  upon  trust 
that  the  said  Francis  Maude,  John  Lee,  and  Thomas 
Bishworth,  and  the  survivors  and  survivor  of  them,  and  the 
heirs  and  assigns  of  such  survivor,  should  stand  and  conti- 
nue seised  thereof,  or  otherwise  should  convey  the  same  to 
the  said  Sir  Abraham  Elton,  his  heirs  and  assigns,  in 
trust  for  securing,  amongst  other  things,  the  payment  o£ 
the  said  jE10,000,  for  the  portions  of  all  the  sons  and 
daughters  of  the  said  Sir  Geoi^e  Armytage  by  the  said 
Dame  Mary  his  wife,  pursuant  to  the  covenant  of  the  said 
Sir  George  Armytage,  contained  in  the  before  stated  in* 
denture  <^  the  28rd  October  1911,  in  manner  and  form, 
and  under  and  sulgect  to  the  several  powers,  provisoes, 
declarations  and  agreements,  in  the  same  indenture  con- 
tained or  expressed,  or  thereby  referred  to ;  and  as  to  the 
residue  of  the  estates  at  Clifton  and  Hartishead,  upon 
trust  that  the  said  trustees  should  stand  seised  of  the 
same,  or  otherwise  convey  the  same  to  the  said  Sir  Abraham 
Elton,  his  heirs  and  assigns,  in  trust,  among  other  things, 
for  securing  the  payment  <^the  sum  of  iE30,000  for  the  ad- 
ditional portions  of  the  younger  sons  and  daughters  of  the 
said  Sir  Gecnrge  Armytage,  by  the  said  Dame  Mary  Army- 
tage his  wife,  in  further  pursuance  of  the  covenant  of  the 
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1842.        said  Sir  George  Armjrtage^  contained  in  the  indenture  of 
.      "     ^      the  28rd  of  October  1811.  in  manner  and  form,  and  under 
••  and  subject  to  the  several  powers,  provisoes,  declarations, 

and  agreements,  in  the  same  indenture  contained  or  ex- 
pressed, or  thereby  referred  to.  And  it  was  further  declar- 
ed and  agreed,  that  subject,  among  other  things,  to  the 
sums  of  £10,000  and  £30,000  for  portions  as  aforesaid, 
the  said  trustees  should  stand  seised  of  all  the  heredita- 
ments thereby  granted,  upon  trust,  without  the  consent  of 
Sir  George  Armytage  and  John  Armjrtage,  or  either  at 
them,  to  sell  or  mortgage  all  or  any  part  ot  the  said  here- 
ditaments, and  out  of  the  monies  produced  by  such  sales 
to  provide  certain  annuities  for  Sir  George  Armytage  and 
his  sons,  and  to  pay  the  debts  of  Sir  George  Armytage,  as 
mentioned  in  a  schedule  to  the  present  indenture;  and 
after  making  such  payments,  to  convey  the  unsold  estates 
to  the  following  uses ;  (that  is  to  say),  the  unsold  estates  at 
Brighouse,  Mirfield,  Liversedge,  and  Middletown,  to  the 
use  of  the  said  SirGeorge  Armytage.  hia  heirs  and  aarigns 
for  ever.  And  as  to  the  remainder  of  the  said  trust  estates, 
subject  to  the  aforesaid  sums  of  £10,000  and  £30,000  for 
portions,  to  the  use  of  Sir  George  Armytage  and  his 
assigns  for  life,  with  remainder  to  trustees  to  preserve  the 
contingent  remainders,  with  remainder  to  John  Armytage 
for  life,  with  divers  remainders  over,  in  strict  settlement. 

By  an  indenture  dated  the  18th  of  January,  1817,  and 
made  between  Francis  Maude,  John  Lee,  and  Thomas 
Bishworth,  of  the  first  part.  Sir  Greorge  Armytage,  and 
Dame  Mary  his  wife,  ot  the  second  part,  and  Sir  Abraham 
Elton,  of  the  third  part,  after  reciting  the  before-mentioned 
indentures  and  the  recovery,  and  that  Dame  Mary  Army- 
tage and  Sir  Abraham  Elton  (who  was  her  trustee)  had 
consented  to  release  the  premises  comprised  in  the  inden- 
ture of  settlement  of  the  16th  November,  1791,  £rom  her 
jointure,  upon  the  estates  at  Hartishead  and  Clifton  being 
substituted  as  therein  mentioned,  the  said  Francis  Maud^ 
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John  Lee^  and  Thomas  Bishworth^  at  the  request  and  by        1842. 
the  direction  of  the  said  Sir  George  Armytage  and  Dame     ^"""^^^ 
Mary  his  wife^  testified  as  therein  mentioned,  (as  far  as  he  v. 

and  they  respectively  lawfully  could  and  might),  granted, 
bargained,  sold,  demised,  limited,  and  appointed,  and  the 
said  Sir  George  Armytage  ratified  and  confirmed  unto  the 
said  Sir  Abraham  Elton,  his  executors,  administrators, 
and  assigns,  all  that  the  manor  of  Hartishead  with  Clifton, 
and  the  mansion-house  at  Kirklees,  called  Kirklees  Hall, 
in  Clifton  aforesaid,  and  the  park  and  demesne  lands  be- 
longing thereto,  and  the  several  specified  messuages  and 
tenements  in  Hartishead  and  Clifton,  and  the  tithes  of 
Hartished  with  Clifton,  with  their  appurtenances,  for  the 
term  of  2000  years,  commencing  from  the  day  of  the  death 
of  the  said  Sir  George  Armytage,  upon  trust  that  he,  the 
said  Sir  Abraham  Elton,  his  executors,  administrators,  or 
assigns,  should,  within  three  calendar  months  next  after 
the  decease  of  the  said  Sir  George  Armytage,  by  all  and 
every  or  any  of  the  ways  and  means  therein  mentioned, 
levy  and  raise  the  sum  of  JE10,000,  as  and  for  the  por- 
tion of  all  and  every  the  sons  and  daughters  of  the  said 
Sir  George  Armytage,  by  the  said  Dame  Mary  his  wife,  in 
lieu  of  and  satisfaction  for  the  said  sum  of  £10,000,  in  and 
by  the  said  indenture  of  the  16th  of  November,  1791, 
directed  to  be  raised  in  the  manner  therein  mentioned, 
and  to  be  paid  to  and  vested  in  such  sons  and  daughters, 
at  such  times  and  with  such  benefit  of  survivorship  and 
accruer,  in  such  and  the  same  manner  in  all  respects  as  the 
said  sum  of  £10,000,  or  as  near  thereto  as  might  be  ,*  and 
should  in  like  manner  levy  and  raise  the  further  sum  of 
jE30,000  for  all  and  every  the  sons  and  daughters  of  the 
said  Sir  George  Armytage,  by  the  said  Dame  Mary  his 
wife,  (except  their  eldest  son,  the  said  John  Armytage),  and 
to  be  paid  to  and  vested  in  such  sons  and  daughters,  (ex- 
cept the  said  John  Armytage),  with  such  benefit  of  survi- 
vorship, (except  as  to  the  said  John  Armytage),  and  in 
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1842.        such  and  the  same  manner  in  all  respects^  (exdnding  the 
Aemttaob     ^^  '^^^  Armytage),  as  by  the  said  indenture  of  the  16/A  of 
^'  N(wember,179l,  was  expressed  or  declared  of  or  coneerninff 

the  said  sum  of  £10^000  thereby  directed  to  be  raised  in  the 
manmet  therein  mentioned.  The  indenture  then  contained 
a  release  of  the  estates  contained  in  the  settlement  of  1791 
from  Dame  Mary  Armytage's  jointure,  and  an  assignment 
of  the  jointure  terms  to  the  trustees. 

By  an  indenture,  dated  the  10th  May,  1819,  reciting  the 
indentures  of  October,  1811,  and  March,  1816,  and  that  a 
marriage  was  in  contemplation  between  Henry  Armytage, 
the  second  son  of  Sir  G^rge  Armytage,  and  Charlotte  Le 
Qendre  Starkie,  Sir  George  Armytage,  in  consideration 
of  natural  affection  to  his  son  and  for  making  a  provision 
for  the  intended  marriage,  and  in  execution  of  the  powers 
given  him  by  the  recited  indentures,  appointed  iElS,000, 
part  of  the  said  sum  of  J630,000,  to  Henry  Armytage  ab- 
solutely. This  sum,  subject  to  Sir  George  Armytage's 
life  interest  therein,  was  accordingly  made  the  subject  of 
settlement  by  indentures  of  June,  1819,  which  were  exe- 
cuted shortly  before  the  marriage. 

In  October,  1824,  Sir  Grcorge  Armytage  made  a  simi- 
lar appointment  of  £5000,  other  part  of  the  £80,000,  in 
favour  of  his  daughter  Henrietta,  on  her  marriage  with 
Charles  John  Brandling ;  and  that  sum  of  £5000  was  in 
like  manner  made  the  subject  of  settlement. 

In  1830  Edward  Armytage  died  intestate  and  unmarried. 

By  a  deed  poll,  dated  the  31st  of  August,  18S1,  under 
the  hands  and  seals  of  Francis  Maude,  John  Lee,  and 
Sir  George  Armytage,  and  purporting  to  be  made,  but 
not  executed,  by  Sir  Abraham  Elton,  and  indorsed  on  die 
indenture  of  the  18th  January,  1817,  after  reciting  that  in 
and  by  the  last-mentioned  indenture  it  was  dedared  that 
Sir  Abraham  Elton,  his  executors,  administrat(»ra,  and  as- 
signs, should  stand  possessed  of  the  term  of  2000  years, 
upon  trust  (amongst  other  things)  to  levy  and  raise  die 
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Bum  of  £30^000  for  all  and  every  the  sons  and  daughters        1842. 
of  the  said  Sir  Gteorge  Armytage^  by  Dame  Mary  his  wife,     armytaob 
(except  John  Armytage,  their  eldest  son),  and  to  be  paid  v- 

to  and  Tested  in  such  sons  and  daughters,  and  with  such 
benefit  of  survivorship  and  accruer,  and  in  such  and  the 
same  manner  in  all  respects  (excluding  the  said  John  Ar« 
mytage)  as  by  the  said  indenture  of  the  16th  November, 
1791,  were  expressed  and  declared  concerning  the  sum  of 
£10,000  thereby  directed  to  be  raised ;  and  reciting  that 
it  was  the  intention  of  the  parties  to  the  indenture  of  the 
18th  January,  1817,  that  the  said  sum  of  £30,000  should 
be  paid  and  applied  upon  the  trusts  expressed  and  declared 
or  directed  of  or  concerning  the  same,  in  and  by  the  in- 
denture of  the  23rd  October,  1811,  and  that  it  was  by 
mistake  that  the  indenture  of  the  16th  of  November,  1791, 
was  mentioned  or  referred  to  in  the  declaration  of  trust 
in  the  within  indenture,  instead  of  the  indenture  of  the 
28rd  October,  1811 ;  and  that  it  was  the  desire  of  the  said 
parties  thereto  for  giving  effect  to  any  appointment  or  ap- 
pointments made  by  the  said  Sir  Greorge  Armytage,  and 
for  all  other  purposes  that  the  within  indenture  should  be 
as  effectual  as  if  the  trust  thereby  declared  of  the  said 
£30,000  had  been  correctly  declared;  it  was  witnessed, 
that  the  said  Sir  Abraham  Elton,  his  executors,  adminis- 
trators, and  assigns,  should  stand  possessed  of  the  said  sum 
of  £30,000,  so  to  be  raised  as  aforesaid,  upon  the  trusts  in 
the  said  indenture  of  the  23rd  of  October,  1811,  expressed 
and  declared  or  referred  to  concerning  the  same,  in  such  or 
the  like  manner  as  if  it  had  been  so  expressed  or  declared 
by  and  in  the  within  indenture. 

By  a  deed  poll  of  June,  1832,  Sir  George  Armytage  ap- 
pointed £12,000,  being  the  remainder  of  the  £30,000,  to 
his  daughter  Mary,  the  wife  of  William  Ponsonby  Johnson, 
who  was  then  the  only  other  younger  child  of  Sir  George 
Armytage. 

John  Armytage  died  in  May,  1836,  leaving  the  plaintiff. 
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1842.  ^^  infant^  his  eldest  son  and  heir-at-law,  and  the  defen- 

"— v-^  dant,  Mary  Armytage,  his  executrix. 

9.  Sir  George  Armytage  died  intestate  in  July,  1836,  where- 

Armytagi.  ^p^^  j^^^j^  ^f  administration  of  his  personal  estate  were 

granted  to  Henry  Armytage,  who  also  became  the  admi- 
nistrator of  his  brother  Edward. 

The  bill  was  filed  for  the  purpose  of  obtaining  the  direc- 
tions of  the  Court  as  to  the  disposal  of  the  above-mentioned 
sum  of  £30,000;  and  the  principal  question  at  the  hearing 
on  further  directions  was,  whether  the  deed  of  January, 
1817,  was  a  complete  execution  of  the  power  reserred  by 
the  deed  of  October,  1811 ;  for,  if  it  was,  then  the  appoint- 
ments made  by  Sir  Oeorge  Armjrtage,  subsequently  to  the 
deed  of  January,  1817,  would,  as  to  at  least  three-fourths 
of  the  fund,  be  void.  As  to  the  remaining  fourth,  a  fur- 
ther question  was  raised,  the  purport  of  which  will  be  seen 
firom  the  arguments  (a). 

Mr.  Stoanston  and  Mr.  James,  for  the  plaintiff. 

Mr.  Walker  for  the  defendants  Mr.  and  Mrs.  Johnson. — 
The  object  of  the  deed  of  1817  was  merely  to  shift  the  pro- 
perty on  which  the  portions  were  secured ;  not  to  execute 
any  appointment  of  the  property.  The  deed  of  October, 
1811,  contained  a  covenant  by  Sir  George  Armytage  that, 
after  the  discharge  of  certain  incumbrances  on  the  Hartis- 
head  and  Clifton  estates,  he  would  substitute  those  estates 
for  the  estates  which  were  the  subject  of  his  marriage  set- 
tlement. The  object  of  the  deed  of  1817  was  to  carry  that 
covenant  into  execution,  but  not  to  exercise  or  extinguish 
the  power  which  had  been  reserved  to  him.  The  intenticm 
to  substitute  the  fund,  is  dear  from  the  recitals  of  that 
deed,  particularly  the  recital  relating  to  Lady  Armytage's 
jointure.  There  was  no  occasion  to  execute  the  power; 
no  marriage;  no  settlement  to  l)e  made ;  no  fiftinily  pnr- 

(a)  See  pat,  p.  476. 
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pose  to  be  answered.   There  is  not  sufficient  legal  evidence  1842. 

of  any  intention  to  execute  it.     It  was  introduced  for  the  Z^"'^' — ' 

benefit  of  the  family.     Why  extinguish  it  ?    Brookman  y.  v- 
Hales  (a) ;  Reith  t.  Seymour  (&). 

Mr.  Headlam,  for  the  defendant  Henry  Armytage^  took 
the  same  line  of  argument. 

Mr.  Wiyramnxxd  Mr.  BoundeU  Palmer ,  for  the  defendants^ 
Mr.  and  Mrs.  Brandlings  contended  that  the  language  of  the 
deeds  of  1816  and  1817  in  the  operative  parts^  if  not  in 
the  recitals^  shewed  an  intention  to  execute  the  power.  They 
also  noticed  that  the  deed  of  1832^  by  which  the  appoint- 
ment was  made  in  favour  of  Mr.  and  Mrs.  Johnson,  con- 
tained no  reference  to  the  deed  of  August,  1831 — a  cir- 
cumstance which  they  insisted  led  to  the  inference  that  no 
such  mistake  as  that  which  was  mentioned  in  the  deed  of 
August,  1831,  ever  existed. 

Mr.  Simpkinson,  for  the  defendant  Mary  Armytage. 
Mr.  Walker,  in  reply. 

The  Yicb-Chancbllob. — Thinking  it,  as  I  do,  highly 
probable,  that  Sir  George  Armytage  never  intended  to 
give  up  the  power  of  distribution  which  he  originally  had 
in  respect  of  the  £30,000  (which  was  an  addition  to  his 
younger  children's  portion,  proceeding  entirely  from  his 
own  bounty),  I  have  looked  through  the  deed  of  1817  with 
some  anxiety  to  find,  if  I  could,  some  demonstration  of 
intention  that  that  power  should  continue,  or  the  means 
of  interpreting  the  instrument  consistently  with  the  conti- 
nuance of  the  power. 

It  appears  that,  in  the  year  1811,  Sir  George  Armytage 
had  covenanted,  voluntarily  as  it  seems,  to  charge  certain 

(a)  2  Yes.  &  B.  45.  (b)  4  Rubs.  263. 

VOL.  I.  II  N.  C.  C. 
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1842.  estates  "  with  the  raising  and  payment^  under  the  trusts  of 
.'  ^'^  a  term  of  years  to  be  limited  for  that  purpose,  and  to  take 
V.  effect  on  the  decease  of  Sir  G^rge  Armytage,  of  a  sum 

of  £30,000,  for  the  additional  portions  of  the  son  and 
sons,  daughter  and  daughters  of  Sir  George  Armytage,  by 
Dame  Mary  his  wife,  (other  than  and  except  an  eldest  or 
only  son),  to  be  raised  and  paid  unto  and  for  the  benefit  of 
such  younger  children,  in  such  way  and  manner,  and  in 
such  shares  and  proportions,  and  with  such  nudntenance 
as  Sir  George  Armytage  should  by  deed  or  will  appoint; 
and  in  default  of  such  appointment,  the  same  to  be  equally 
divided  between  such  younger  children,  and  then  to  be- 
come vested  in  them  at  the  usual  age  or  time,  and  with 
such  benefit  of  survivorship,  and  with  such  maintenance  as 
is  usual  in  like  cases ;"  the  deed  containing  no  reference 
to  the  trusts  of  the  sum  of  £10,000,  which  by  his  marriage 
settlement  had  been  provided  for  all  these  younger  chil- 
dren, and  with  them  a  son  excluded  by  this  settlement,  who 
at  the  time  of  this  settlement  had  become  an  eldest  sod, 
which  he  was  not  originally. 

It  appears  that  in  the  year  1816,  Sir  George  Armytage, 
with  the  view  of  providing  for  the  performance  of  this 
covenant,  vested  certain  estates  in  trustees,  upon  trust  to 
raise  the  sum  of  jC30,000  for  the  purposes  for  which  it  was 
directed  to  be  raised  by  this  deed. 

The  difficulty,  however,  arises  upon  the  deed  of  1817. 
In  the  very  following  year,  1817,  a  new  arrangement 
being  to  be  made,  the  £80,000  being  to  be  provided  fiff 
in  another  way,  the  raising  of  the  sum  of  j£30,000  ii 
provided  for,  not  in  the  language  which  only  in  the  pre- 
vious year  had  been  used,  but  in  language  strongly  and 
pointedly  departing  from  it,  namely,  according  to  this  tenor; 
after  providing  for  raising  a  sum  of  money  for  another  pur- 
pose, it  proceeds  thus :  ''  And  upon  further  tmat,  that  h^ 
Sir  Abraham  Elton,  his  executors,  administrators,  and  as- 
signs, shall,  within  three  calendar  months  after  the  decease 


CASES    IN    CHANCERY.  '475 

of  Sir  George  Armytage,  in  manner  therein  mentionedj  levy        1842. 
and  raise  the  sum  of  £10,000,  as  and  for  the  portion  of  all     armytaoe 
and  every  the  sons  and  daughters  of  Sir  George  Armytage,  ^' 

by  Dame  Mary  his  wife,  in  lieu  and  in  satisfaction  of  the 
sum  of  £10,000,  in  and  by  the  indenture  of  the  16th  day 
of  November,  1791,  directed  to  be  raised  in  the  manner 
therein  mentioned,  and  to  be  paid  to  and  vested  in  such 
sons  and  daughters,  at  such  times  and  with  such  benefit  of 
survivorship  and  accruer,  and  in  such  and  the  like  manner 
in  all  respects  as  the  said  sum  of  £10,000,  or  as  near  thereto 
as  may  be/'  Then  it  goes  on  thus, — '^  And  shall  also  in  like 
manner  levy  and  raise  the  further  sum  of  £30,000  for  all 
and  every  the  sons  and  daughters  of  the  said  Sir  Greorge 
Armytage,  by  the  said  Dame  Mary  his  wife,  except  their 
eldest  son,  the  said  John  Armytage  '^  (the  father  of  the 
plaintiflf),  ''  and  to  be  vested  in  such  sons  and  daughters, 
except  the  said  John  Armytage,  with  such  benefit  of  sur* 
vivorship,  and  in  such  and  the  same  manner  in  all  respects, 
excluding  the  said  John  Armytage^' — now  you  would  ex- 
pect to  find  the  deed  of  1811  referred  to  with  respect  to 
this  sum  of  £30,000,  as  the  deed  of  1791  had  been  referred 
to  with  respect  to  the  £10,000,  but  no ;  the  language  is 
totally  changed, — ^it  stands  thus — '^  as  by  the  indenture  of 
the  16th  of  November,  1791,  was  expressed  and  declared 
of  and  concerning  the  sum  of  £10,000  thereby  directed 
to  be  raised  in  manner  therein  mentioned/' 

It  seems  difficult  to  think  that  this  could  have  been  by 
mere  mistake ;  there  is  no  evidence  of  any  mistake.  Cer- 
tainly there  is  no  intention  apparent  from  the  language  of 
the  deed  to  execute  the  power.  The  only  intention  that  I 
can  find  expressed  in  recital  or  narrative,  is  an  intention  to 
charge  the  £30,000.  However,  I  find  in  words  too  plain 
to  be  mistaken,  if  they  are  to  stand,  as  they  must  stand,  as 
part  of  the  deed,  that  the  £30,000  are  to  be  paid  to  the 
persons  who  are  entitled  to  the  £10,000,  and  in  the  same 

I  i2 
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1842.        manner  as  the  JSIO^OOO.    Now  that  is  a  mode  of 
A&MTTAOB    *^®  payment  of  the  £30,000  consistent  with  the  covenant 
V-  in  all  respects,  but  not  consistent  with  the  continuance  of 

the  power.  Therefore,  although  I  should  have  been  at  least 
as  well  satisfied,  if  I  could  have  found  in  this  deed  anything 
which  in  my  judgment  could  warrant  me  in  holding  that 
the  power  continued,  and  although  I  cannot  help  sus- 
pecting that  this  matter  was  not  brought  to  the  mind 
of  the  party,  I  am  afraid  that  the  language  is  too  strong 
to  be  overcome ;  and  I  must  therefore  (though  not  veiy 
willingly)  hold  that  the  power  is  in  effect  exercised,  and 
in  efTect  exhausted  by  this  instrument. 

After  the  foregoing  judgment  had  been  delivered,  Mr. 
Walker  suggested,  that,  as  the  effect  of  it  would  be  to 
distribute  the  £80,000  equally  between  the  four  children 
of  Sir  Qeorge  Armytage,  who  were  li?ing  in  1817,  and 
as  by  the  death  of  Edward  Armytage  in  his  father's  life- 
time his  share  became  the  property  of  his  father,  the 
Court  would,  to  the  extent  of  that  share,  give  effect  to 
the  appointments  to  Henry  Armytage  and  Mrs.  Brand- 
ling; the  deed  of  August,  1831,  operating  by  estoppel  to 
prevent  the  father  from  alleging  that  such  was  not  the 
operation  of  those  appointments, 

Mr.  Headlam  suggested,  that,  upon  the  point  now  made, 
there  was  a  distinction  between  the  equities  of  Colonel 
Armytage  and  Mrs.  Johnson;  the  appointment  to  the 
former  having  been  made  anterior  to,  and  in  contempla- 
tion of^  his  marriage,  while  the  appointment  to  Mrs.  John- 
son was  made  subsequently  to  her  marriage,  and  after  the 
mistake  had  been  found  out. 

THfiViCB-CHANCELLoa  Said,  that  the  intention  expressed 
by  the  deed  of  August,  1831,  as  to  the  ^£30,000,  might  be 
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argued  to  be  one  and  entire^  and  it  migbt  be  difficult 
to  give  effect  to  a  part  only  of  the  intention  so  express- 
ed. His  Honor^  however^  reserved  his  decision  on  the 
point. 


1842. 


Armttaob 
Armytaob. 


On  a  subsequent  day^  the  Vtce-ChanceUar  said^  that  hav- 
ing reconsidered  the  subject^  he  was  of  opinion  that  the 
appointments  made  by  Sir  George  Armytage  were  good, 
to  the  extent  of  Edward  Armytage^s  share. 

Declare  that  the  shares  and  interests  of  the  younger  children  of  the 
late  Sir  George  Armytage,  and  Mary  his  wife,  in  the  pleadings  respec- 
tively mentioned,  of  and  in  the  said  portion  or  sum  of  £30,000  mention- 
ed in  the  pleadings  and  in  the  several  indentures  and  deeds  of  the  23rd 
October,  1811,  the  9th  March,  1816,  the  18th  January,  1817,  the  10th 
May,  1819,  the  30th  October,  1824,  the  31st  August,  1831,  and  the  18th 
June,  1832,  respectively  in  the  said  pleadings  mentioned,  were  appointed 
and  determined  by  the  declaration  or  limitation  in  that  behalf  contained 
in  the  said  indenture  of  the  18tL  January,  1817 ;  and  that,  under  the 
circumstances,  the  said  late  Edward  Armytage,  and  the  defendant  Henry 
Armytage,  Henrietta  Brandling,  and  Mary  Johnson,  respectively  became 
entitled  to  vested  interests  in  the  said  sum  of  £30,000,  in  equal  fourth 
parts  or  shares.  And  that  the  several  appointments,  in  the  said  pleadings 
mentioned,  by  the  late  Sir  George  Armytage,  of  the  several  sums  of 
£13,000,  £5,000,  and  £12,000,  making  in  all  £30,000,  by  the  said 
deeds  of  the  10th  May,  1819,  the  30th  October,  1824,  and  the  18th 
Jnne,  1832,  were  of  no  effect,  as  appointments  of,  or  as  disposing  of  the 
■aid  sum  of  £30,000,  or  any  part  thereof,  save  as  next  hereinafter  men- 
tioned ;  and  it  appearing  by  the  said  Master's  report  that  the  said  late 
Sdward  Armytage  died  intestate,  and  without  having  been  married, 
and  that  his  father  Uie  late  Sir  George  Armytage  survived  him,  and  he 
being  therefore  entitled  to  the  personal  estate  of  the  said  Edward  Army- 
tage ;  and  it  also  appearing,  and  having  been  acknowledged  by  the  late 
Sir  George  Armytage  by  the  hereinbefore  mentioned  deed  poll  of  the 
31  St  August,  1831,  that  the  indenture  or  deed  of  the  18th  day  of  January, 
1817,  was  executed  by  him  under  such  circumstances  of  mistake  as  in  the 
said  last-mentioned  deed  poU  are  mentioned,  and  it  being  admitted  by  the 
said  defendant  Henry  Armytage,  the  administrator  of  the  said  Edward 
Armytage,  that  the  debts  of  the  said  Edward  Armytage  have  been  paid, 
declare  that  the  one-fourth  part  or  share,  or  sum  of  £7500,  to  which  the 
gaid  Edward  Armytage  became  entitled  in  the  said  portion  or  sum  of 
£30,000,  became  under  the  appointments  executed  by  the  said  late  Sir 
Geoige  Armytage  in  favour  of  the  said  defendants  Henry  Armytage  and 
Mary  Johnson,  by  the  deeds  of  the  10th  May,  1819,  and  the  18th  June, 
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1842. 


Abmttag* 

9, 
AlMYTAGB. 


18S2,  and  was  divisible  between  the  said  Henry  Annytage  and  Maiy 
Johnson,  together  with  their  original  fourth  parts  or  shares  in  the  said 
sum  of  £30|000,  and  that  the  same  ought  to  be  divided  in  the  proportions 
following ;  (that  is  to  say),  the  said  Henry  Annytage  was,  and  the  trus- 
tees of  the  articles  executed  on  his  marriage  are  now  entitled  to  iCl  1,700, 
as  the  share  and  interest  of  the  said  Henry  Armytage  of  and  in  the  said 
sum  of  £30,000,  and  the  said  Mary  Johnson  was  and  is  entitled  to 
£10,800  as  her  share  and  interest  of  and  in  the  said  sum  of  £30,000. 


Jpra2$th. 

Testator  be- 
queathed the 
sum  of  £4000 
capital  stock  in 
the£8  per  cent. 
Contois,  or  In 
whatever  of  the 
government 
^nds  the  same 
should  be  found 
invested : — 
Held,  that  this 
was  a  specific 
legacy;  and  that 
the  executor 
having  paid  one 
dividend  on  the 
stock,  which 
became  due 
within  a  year 
after  the  testa- 
tor's death  to 
the  residuary 
legatee,  must 
refund  to  the 
specific  legatee. 

Extra  costs 
occasioned  by 
an  infant  being 
made  a  defen- 
dant, who  ought 
to  have  been 
made  a  plaintiff, 
not  allowed. 


HOSKINO  r.  NiCHOLLS. 

Thomas  HOSKING,  by  Ws  wUl,  gave  and  derised 
unto  John  Button^  Joseph  NichoUs^  Philip  Marack,  and 
William  £.  Nicholls^  their  executors,  administrators,  and 
assigns,  the  sum  of  £4000  capital  stock  in  the  £8  per  cent. 
Consolidated  Bank  Annuities,  or  in  whatever  of  the  govern- 
ment funds  the  same  should  be  found  invested,  upon  trust 
that  they,  the  before>named  persons,  their  executors,  ad- 
ministrators, and  assigns,  should  assign  and  transfer  the 
said  capital  stock  of  j£4000  unto  and  amongst  such  of  the 
sons  of  his,  the  testator's,  cousins,  Thomas  Hosking  and 
John  Hosking,  as  should  be  living  at  the  time  of  his  de- 
cease, in  equal  shares  and  proportions,  share  and  share 
alike.  And  the  testator  appointed  the  said  John  Button, 
Joseph  Nicholls>  Philip  Marack,  and  William  E.  NichoUs, 
executors  in  trust  of  that  his  will. 

At  the  time  of  the  testator's  death  there  was  standing 
in  his  name  in  the  £3  per  cent.  Consols,  a  sum  of  iE4100 
stock ;  but  the  testator  having  made  no  disposition  of  any 
of  the  stock  beyond  £4000,  the  defendant,  William  E. 
Kicholls,  who  was  the  only  acting  executor,  transferred  the 
surplus  £100  stock  to  the  testator's  residuary  legatees. 
He  also  paid  to  the  same  legatees  the  first  half-year's  di?i- 
dend  which  accrued  due  after  the  testator's  death  on  the 
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i64000  stock,  upon  the  supposition  that  the  bequest  of  that        1842. 
stock  was  general.    He  paid  to  two  of  the  children  of  John      hoskino 
Hosking.  who  were  of  aee.  their  shares  of  the  £4000  stock.      ^,    ^^ 

,     ,  .  NlCHOLLl. 

Of  the  remaining  stock  he  sold  out  iE1400  in  March  and 
September,  1840,  with  a  view,  as  he  alleged,  of  investing 
it  so  as  to  obtain  a  higher  rate  of  interest. 

The  bill  was  filed  by  the  infant  children  of  Thomas  Hos- 
king  against  William  E .  Nicholls  and  the  infant  child  of  John 
Hosking,  praying  to  have  the  remaining  shares  of  the  iE4000 
stock  secured  for  the  benefit  of  the  infant  legatees,  and 
seeking  to  charge  the  defendant  Nicholls  with  £5  per  cent, 
interest  on  the  balances  from  time  to  time  remaining  in 
his  hands  in  respect  of  the  capital  stock  sold  out. 

The  principal  question  raised  trt  the  hearing  was,  whe- 
ther the  bequest  of  the  £4000  stock  was  general  or  spe- 
cific. In  the  latter  case,  the  legatees  of  the  stock  would 
be  entitled  to  the  dividends  from  the  testator's  death. 

Mr.  Simp/dnson  and  Mr.  Hard  for  the  plaintiffs,  in  re- 
ference to  the  words,  ^  or  in  whatever  of  the  government 
funds,''  &c.,  cited  Fontaine  v.  Tyler  (a),  and  Ashton  v.  Ash- 
ion  (i),  and  observed  that  Parrott  v.  Worsfold  (c)  was  over- 
ruled by  Bethune  v.  Kennedy  (d).  [7)ie  Vice'Chancellar. — 
The  argument  may  be  that  this  is  no  more  than  a  demon- 
strative legacy.]  We  submit  that  the  testator  meant  the 
identical  stock  which  he  had  in  his  name. — [7%^  Vice- 
Chancellor. — If  this  had  been  intended  as  a  general  legacy, 
the  direction  might  probably  have  been  to  the  trustees  to 
purchase ;  here  it  is  to  assign  and  transfer,'] 

Mr.  Cooper  and  Mr.  Sheffield  for  the  defendant  Nicholls. 
— If  the  testator  had  had  no  government  funds  and  no 
other  stock,  the  legacy  would  have  been  purchasable  out 
of  the  general  personal  estate.    The  testator  merely  be- 

(tf )  9  Price,  94.  (c)  I  J.  &  W.  594, 

(h)  Ca.  t.  Talb.  152.  [d)  1  Myl.  &  Cr.  114. 
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1842  queathed  the  fund  to  purchase  the  consols.     Parroit  ?. 

^     V    -^  Worsfold  was  not  cited  in  Bethune  v.  Kennedy. 

HOSKING 

tr. 

NicHoiLs.         1^^  J^^n  foy  ^g  j^£j^|.  defendant. 


The  Yice-Chancellor. — ^If  the  testator  had  meant 
to  give  a  general  legacy  he  would  probably  have  said  no 
more  than  that  he  gave  £4000  Consols:  but  he  does 
more  than  that ;  he  bequeaths  £4000  stock  in  the  £3  per 
cent.  Consols^  '^  or  in  whatever  of  the  government  fimds 
the  same  shall  be  found  invested.^'  The  question  is^  whe- 
ther this  legacy  is  merely  demonstrative  or  specific.  It  has 
always  been  held  that  a  legacy  of  stock  out  of  stock  is  spe- 
cific, being  the  gift  of  part  of  a  specific  fond.  Here  tiie 
testator  intimates  an  intention  that  the  stock  shall  be  taken, 
not  out  of  his  general  personal  estate,  but  out  of  whatever 
government  fund  he  may  possess;  therefore,  only  govern- 
ment  funds  are  to  be  resorted  to.  It  is  not  a  bequest  of 
money  out  of  stock,  but  stock  out  of  stock  (a).  It  is  a 
specific  bequest,  and  the  executor  must  pay  the  dividends 
from  the  death  of  the  testator.  With  respect  to  the  balances 
in  his  hands,  as  he  does  not  appear  to  have  acted  with  any 
bad  intention,  let  him  be  charged  with  interest  at  £4  per 
cent. 

Upon  an  application  being  made  for  the  costs  of  the  in* 
fant  defendant,  the  Vtce-^Chancellar  said  that  he  would  not 
compel  the  executor  to  pay  two  sets  of  costs.  He  must 
pay  the  plaintiffs  their  costs ;  but  those  of  the  infimt  defen- 
dant, beyond  what  he  would  have  incurred  if  he  had  been 
made  plaintiff,  must  be  paid  out  of  the  fund,  as  there  was 
no  reason  for  his  not  having  been  made  a  plaintiff. 

(a)  As   to  this  distinction,  see  628  ;  Drinkwater  y.  Fahomer,  2 

Kirly  T.  Potter,  4  Ves.  478.    See  Ves.  sen.  623  ;   Sleedk  y.  7W^ 

also  as  instances  of  specific  legacies  ringion,  Id.  560. 
out  of  stock,  Morley  v.  Bird,  3  Ves. 
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The&rt  V.  Henderson.  .    .,  „^,. 

^  Jprd  26M. 

James  cotter,  by  tis  will,  directed  his  executors  to  where  pending 
reserve  out  of  liis  personal  estate  a  sum  of  £1000,  £3  per  Son^il^^H^t 
cent.  Consols.,  and  to  pay  the  dividends  thereof  to  his  old  ^  instituted  by 

legatees  pray- 

and  faithful  servant,  Bridget  Cosgrave,  for  her  life,  and  ing  no  farther 
after  her  decease  to  her  son  John,  who  was  likewise  the  might  be  had 
testator's  servant,  for  his  life ;  and  after  the  death  of  the  1°  ?*  •dmini.. 

'  '  tration  suit,  the 

survivor  of  them,  the  testator  directed  that  the  said  sum  of  parties  to  the 
£1000  Consols  should  sink  into  the  residue  of  his  personal  suitougbt  toap- 
estate.     The  testator  also  by  his  wiU,  and  by  a  codicil,  di-  JoJ^'^edrn^^L^ 
rected  his  executors  to  reserve  out  of  his  personal  estate  ***«  legatees' 

A  A  r-t  t  *"*^  Stayed ; 

£4500,  £3  per  cent.  Consols.,  and  to  pay  and  apply  the  otherwise  the 
whole  or  such  part  of  the  dividends  thereof  as  they  in  their  ut*er  suit  may 
discretion  should  think  proper,  in  or  towards  the  mainte-  ^®  dealt  with 

'^     r     f  as  costs  m  the 

nance  and  education  of  James,  the  natural  son  of  Mary  former. 
Cosgrave,  until  he  should  attain  the  age  of  21  years,  and 
shouldlay  out  and  invest  the  surplus,  if  any,  of  such  dividends 
in  the  government  funds,  as  an  accumulating  fund,  for  the 
benefit  of  the  said  James,  or  such  persons  as  might  become 
entitled  thereto ;  and  so  soon  as  the  said  James  Cosgrave 
should  attain  21,  the  stock,  with  all  accumulations,  was  to 
be  transferred  to  him ;  but  in  case  he  should  die  under  21,  it 
was  to  sink  into  the  residue.  Power  was  given  to  the  trus- 
tees to  advance  a  sum  not  exceeding  £200  out  of  James 
Cosgrave's  legacy,  for  putting  him  out  as  an  apprentice.  All 
the  legacies  were,  by  the  direction  of  the  testator,  to  be 
paid  within  six  months  after  his  decease. 

The  testator  died  in  August,  1839,  and  in  the  following 
month  his  will  was  proved  by  his  executors.  In  Novem- 
ber, 1840,  a  bill  was  filed  by  the  residuary  legatees  against 
the  executors  for  the  general  administration  of  the  testa- 
tor's estate.  That  suit,  "  Therry  v.  Henderson,"  came  on 
for  hearing  before  the  Vtce-Chancellor  of  England  on  the 
28rd  July,  1841,  when  a  decree  was  pronounced  directing 
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1842.        the  usual  accouuts.    Under  an  order  in  that  suit,  dated  on 

^^^^^      the  8th  of  the  same  month  of  July,  certain  sums  had  been 

V*  paid  into  Court  by  the  executors,  which  when  laid  out  pro- 

Henderbon.     ^  •^ 

duced  the  sum  of  £7253  Consols. 

Delay  having  been  occasioned  by  these  proceedings  in 
payment  of  the  legacies  to  the  Cosgraves,  a  bill  was  filed 
on  the  26th  July,  1841,  (three  days  after  the  decree  in 
''  Therry  v.  Henderson'')  by  Bridget  Cosgrave,  John  Cos- 
grave,  and  James  Cosgrave,  who  was  an  infant,  by  Bridget 
Cosgrave,  his  next  friend,  against  the  executors  and  resi- 
duary legatees,  praying  an  account  and  payment  of  what 
was  due  for  interest  and  dividends  on  the  legacies  of  iElOOO 
and  £4500  Consols ;  that  such  legacies  might  be  duly  se- 
cured; that  out  of  the  dividends  of  James  Cosgrave's  legacy 
a  proper  allowance  might  be  made  for  his  maintenance ; 
that  the  residue  of  such  dividends  might  be  accumulated 
for  his  benefit;  and  that  a  proper  person  might  be  ap- 
pointed guardian  of  his  person  and  estate. 

The  answer  of  the  residuary  legatees  to  the  last-men- 
tioned  bill  contained  a  statement,  which  was  corroborated 
by  the  answers  of  the  executors,  to  the  following  effect : 
viz.  that  the  defendants  believed  that  in  and  previously  to 
the  month  of  April,  1841,  the  plaintiffs,  the  Cosgraves, 
bad  full  and  distinct  notice  of  the  suit  of  "  Therry  r.  Hen- 
derson,'' and  that  the  object  thereof  was  to  obtain  a  com- 
plete administration  of  the  testator's  estate ;  and,  moreover, 
that  the  plaintiffs  were  at  that  time  informed  by  the  soli- 
citors acting  for  the  testator's  executors  and  residuary  le- 
gatees, that  such  solicitors  would  ^ord  every  information 
that  might  be  required  by  the  plaintiffs,  or  their  solicitor, 
in  relation  to  the  suit  of  "  Therry  t;.  Henderson,''  or  the 
proceedings  thereunder.  The  defendants  therefore  sub- 
mitted for  these  reasons,  and  inasmuch  as  the  plaintiffs' 
bill  was  filed  subsequently  to  the  decree  being  pronounced 
in  the  cause  of  "  Therry  v.  Henderson,'*  and  no  farther  ot 
additional  relief  was  sought  by  the  plaintiffs'  bill  than  might 
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have  been  obtained  by  the  plaintiffs  in  the  snit  instituted        1842. 
by  them,  that  the  costs  of  that  suit  ought  to  be  paid  per-      thbrry 
sonally  by  the  plaintiffs,  or  should  be  deducted  from  the    .,     ^• 
interest  of  the  funds  to  which  the  plaintiffs  were  exdusively 
entitled. 

The  two  causes  now  came  on  for  hearing;  the  former  on 
further  directions,  and  the  latter  generally. 

Mr.  Cooper  and  Mr.  Pitman,  for  the  residuary  legatees, 
submitted  that  the  latter  suit  was  unnecessary,  and  that 
the  plaintiffs  in  that  suit  should  pay  the  costs  of  it  per- 
sonally. 

Mr.  Bomilly,  for  the  executors,  observed,  that  his  clients 
had  given  due  notice  of  the  administration  suit  to  the  plain- 
tiffs in  the  second  suit,  and  that  the  second  suit  was  un- 
necessary, inasmuch  as  a  guardian  and  maintenance  could 
have  been  obtained  on  petition. 

Mr.  Walker  and  Mr.  Montague,  for  the  plaintiffs  in  the 
second  suit. — ^The  plaintiffs,  the  Cosgraves,  are  persons  in 
humble  life,  and  have  been  kept  out  of  the  receipt  of  the 
dividends  for  two  years.  As  to  James  Cosgrave,  the  tes- 
tator directed,  that,  after  a  proper  sum  had  been  applied 
for  his  maintenance,  the  rest  of  the  dividends  should  accu- 
mulate. James  Cosgrave  is  entitled  to  have  that  money 
laid  out  for  his  benefit.  He  could  not  have  that  relief  nor 
maintenance  in  ''  Therry  t;.  Henderson.^'  All  the  Cos- 
graves  are  entitled  to  have  the  funds  secured  in  a  suit  to 
which  they  are  parties.  They  were  no  parties  to  the  first 
suit.  The  notice  given  to  them  was  not  notice  of  a  decree, 
but  only  of  the  existence  of  a  suit. 

The  Yice-Chancellor. — To  some  extent,  more  or  less, 
each  party  has  been  in  the  wrong.  As  soon  as  the  bill  in 
**  Cosgrave  t;.  Henderson ''  was  filed,  the  executors  or  the 
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1842.        residuary  legatees  ought  to  have  applied  to  stay  the  proceed- 

Thxrrt      ^^S^  ^^  ^^^^  ^^  >  ^^^7  ought  not  to  have  let  it  come  to  t 
„     ^'  hearing :  on  the  other  hand,  the  Cosgraves  ought  not  to 

tlBNDXBSON.  "  . 

have  proceeded  after  they  had  notice  of  the  former  suit. 
Let  the  costs  of  the  suit  of  "  Cosgrave  t;.  Henderson/'  up 
to  the  time  of  putting  in  the  last  answer  in  that  suit,  be 
paid  as  costs  in  "  Therry  t;.  Henderson.'^  But  let  the  costs 
in  '^  Cosgrave  v.  Henderson/'  after  the  last  answer  was 
put  in,  be  paid  out  of  the  capital  of  the  Cosgraves'  legacies, 
in  proportion  to  their  respective  amounts.  Let  an  inquiiy 
be  directed  as  to  maintenance. 


July  nth. 


Gumming  v.  Slater. 


B 


Where  two  8uiu  JJY  a  deed  of  1804,  certain  estates  were  vested  in  trustees 

involve  the 

same  subject-  upou  trust  to  scU  and  hold  the  proceeds,  as  to  one-third,  for 
same^parties,  ^^^  benefit  of  Mr.  Speuccr  and  his  children,  as  to  one-third 
and  a  decree  is   foj.  ^]^q  benefit  of  Mrs.  Frascr  and  her  children,  and  as  to 

made  in  one  of  ' 

them,  the  Court  the  Other  ouc-third,  for  Mrs.  BeU  and  her  children ;  with 

will  in  some  in-  ■»      >  t  ^      •^r        -rt  i 

stances  direct     certam  cross  trusts,  and  with  powers  for  Mrs.  Fraser  and 

^e  oSer"fuU  ^"*  2®^^>  ^  *^®  ^^*^  ®^  *^®^  dying  without  children,  to 
to  stand  oyer,     appoint  parts  of  their  shares  to  their  husbands.     These 

until  that  in  *^*^  ^ 

which  the  de-  events  happened,  and  the  shares  were  appointed  accord- 
heard  on  fur-  ingly*  This  suit  was  instituted  by  the  personal  represen- 
tatives of  Fraser,  the  husband,  for  an  account  of  the  trust 
funds,  and  those  funds  were  paid  into  Court  in  this  suit 
After  the  institution  of  this  suit,  a  suit  of  "  Westwood  r. 
Slater/'  was  instituted;  Westwood  claiming  under  BeD, 
the  husband.  All  the  parties  under  the  trust  were  parties 
to  both  suits.  "  Westwood  v.  Slater  "  was  first  brought  to 
hearing,  and  a  decree  for  accounts  and  inquiries  made. 

On  this  cause  coming  on. 


ther  directions. 
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Mr.  Swansion  and  Mr.  Chandless  pressed  to  have  a  de-        1842. 
cree  in  this  suit,  suggesting,  that,  in  the  suit  of  "  Westwood      cummino 
V.  Slater/'  enquiries  were  taken  with  a  view  to  relieve  the      „    «'• 

^  ,  Slater. 

accounting  parties,  and  that  it  was  not,  like  this,  a  hostile 
suit. 

The  Vice-chancellor,  after  enquiring  whether  there 
was  any  case  raised  in  the  pleadings  of  this  cause  which 
could  not  be  reached  by  the  enquiries  in  '^  Westwood  t;. 
Slater,^'  refused  to  make  any  decree,  the  plaintiff  in  this 
suit  being  by  the  decree  an  acting  party  in  '^  Westwood  v. 
Slater :''  and  His  Honor  directed  this  cause  to  stand 
over  and  come  on  with  the  cause  of  "  Westwood  v.  Slater,'' 
upon  the  hearing  of  that  cause  on  further  directions. 


Godfrey  i;.  Maw.  ..     ,,,, 

^^  Nov,  IIM. 

VXODFREY  and  Wharton  were  trustees  of  the  marriage  Although  dif- 
settlement  of  Mr.  and  Mrs.  Maw,  which  instrument  con-  {n7dte*the"*^ 
tained  a  covenant  for  the  settlement  of  any  after-acquired  •»"«  subject- 

*^  matter  and 

property.     By  the  death  of  Mrs.  Maw's  brother,  Cornelius  the  same  par- 
Peacock,  she  succeeded  as  his  administratrix  and  next  of  kin  ^^[i  ^J  de^cHne 
to  certain  personal  property,  and  as  his  heir-at-law  to  certain  ^  ""f^*  •  **". 

*  tr     r       J'  parate  decree  in 

real  property,  both  which  classes  of  property  (subject  to  the  each  suit,  unless 

,*  r,  r^  i«-r»  ix  -i.-i  the  frame  of  the 

debts  of  Cornelius  Peacock)  were  within  the  covenant  con-  two  suits  and 
tained  in  the  settlement.    A  suit  of  ''  Axe  t;.  Maw"  was  ritton^of^Ihe^*"' 
instituted  by  a  creditor  of  Cornelius  Peacock,  and  in  that  paries  to  each 

•^  be  the  same. 

suit  the  usual  decree  was  made  for  an  account  of  the  per- 
sonal estate  and  of  the  real  estate  of  Cornelius  Peacock. 
After  the  institution  of  "  Axe  t;.  Maw,"  this  suit  was  insti- 
tuted by  Godfrey  and  Wharton,  the  trustees  of  the  settle- 
ment, against  Mr.  and  Mrs.  Maw,  praying  accounts  of  the 
personal  and  real  estate  of  Cornelius  Peacock,  and  a  set- 
tlement pursuant  to  the  covenants. 
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1842.  On  the  cause  coining  on^ 


Mr.  Cooper,  for  the  plaintiff^  asked  for  the  accounts  of 
the  real  and  personal  estate. 

Mr.  Wiffram,  for  the  defendant^  contended  that  as 
Godfrey  and  Wharton  and  Mr.  and  Mrs.  Maw  were  all 
parties  to  the  suit  of  '*  Axe  v.  Maw/'  and  all  the  enquiries 
asked  in  this  suit  were  included  in  the  d^ree  made  ia 
"  Axe  V.  Maw/'  the  same  course  was  to  be  adopted  in  this 
case  as  was  taken  in  fVestwoad  v.  Slater  {a). 

The  Yice-Chancellor  said^  that  in  the  case  of  Wai^ 
wood  v.  Slater,  the  frame  of  the  two  suits  and  the  relative 
position  of  the  two  parties  in  each  was  the  same.  But  in 
the  present  case  the  frame  of  the  second  suit  and  the  posi- 
tion of  the  plaintiffs  was  different  from  the  fr^me  of  the 
suit  in  "  Axe  r.  Maw/'  and  the  position  of  the  plaintiff  in 
that  suit^  and  that  a  second  decree  ought  to  be  made. 

The  decree  in  this  suit  was  accordingly  made,  directing  the  asoil 
accounts  of  the  personal  and  real  estate  of  Cornelius  Peacock,  with  libcrtjr 
for  the  Master  to  adopt  in  this  suit  the  proceedings  already  had  in  Axe  t. 
Maw ;  and  directing  that,  upon  Axe  consenting,  both  decrees  should  be 
prosecuted  together,  and  one  report  to  be  made  in  both  suits. 

(o)  See  ante,  p.  484. 
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B 


Symons  v.  James.  May  3rd: 

Y  an  order  made  in  this  cause  on  further  directions^  it  Facts  stated  ia 
was  ordered^  that  the  manor  or  lordship  of  East  Brent^  .are  as  the^ 
late  the  property  of  the  testator^  George  Symons,  and  also  f^ndWoiis^'** 
the  East  Brent  estate^  and  all  other  the  testator^s  freehold^  must  be  proved, 
copyhold,  and  leasehold  estates,  (except  certain  specified 
messuages),  should  be  sold,  with  the  approbation  of  the 
Master. 

The  property  was  accordingly  put  up  to  sale  in  lots; 
and  with  respect  to  lot  24,  the  fifteenth  condition  of  sale 
was  as  follows  : — 

"  15.  That  as  lot  24  consists  of  a  variety  of  allotments 
which  were  awarded  in  the  year  1784  to  Robert  Macreath, 
Esquire,  or  his  tenants,  in  respect  of  the  manor,  or  some 
part  or  parts  of  the  manor  of  East  Brent,  or  of  the  lands 
held  therewith,  of  which  he  was  then  the  owner,  which 
manor,  together  with  such  allotments  and  all  lands  held 
therewith,  was  subsequently  purchased  by  the  said  Oeorge 
Symons ;  the  title  of  the  vendors  to  the  said  manor  shall  be 
conclusive  evidence  of  their  title  to  the  said  lot  24,  and  the 
vendors  shall  not  be  required  to  identify  such  lot  with  any 
part  of  the  lands  held  with  the  manor,  and  conveyed  to  the 
said  George  Symons  with  the  manor  .^ 


}> 


The  lot  was  sold,  and  an  abstract  of  title  was  delivered 
by  the  vendors  to  the  purchaser,  which  was  headed  thus : 
"  An  abstract  of  the  title  of  the  devisees  of  George  Symons, 
Esq.,  to  four  closes  of  freehold  land,  situate  in  Mark  Moor, 
in  the  parish  of  Mark,  in  the  county  of  Somerset,  consist- 
ing of  allotments  No.  587  to  609,  (both  inclusive),  on  the 
Mark  Moor  Inclosure  Award  Flan,  and  being  lot  24  in  the 
particulars  of  sale.'' 

The  abstract  set  forth  statements  of  the  following  docu'^^ 
ments: — ^An  award  of  Commissioners  under  the  Mark  Moor 
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1842.  Inclosure  Act,  dated  2nd  September,  1784,  whereby  23 
allotments  of  land  in  Mark  Moor  were  awarded  to  Robert 
Macreath,  in  respect  of  the  manor  of  East  Brent ; — ^inden- 
tures of  lease  and  release  of  the  23rd  and  24th  December, 
1791,  by  which  Macreath  conveyed  to  Dawes,  in  fee, 
the  manor  of  East  Brent,  with  its  rights,  members,  and 
appnrtenances ;  the  particulars  of  the  manor,  with  its 
appurtenances,  including  the  28  allotments,  being  men- 
tioned in  a  schedule  annexed  to  the  release ; — and  then 
indentures  of  lease  and  release,  dated  the  28th  and  29th 
September,  1792,  by  which,  after  reciting,  that,  by  the 
before  mentioned  indentures  of  December,  1 791,  aU  and 
singular  the  manor  of  East  Brent,  and  the  other  lands 
and  hereditaments  therein  mentioned  and  intended  to  be 
thereby  conveyed,  had  been,  amongst  other  lands  and  ke- 
reditaments,  conveyed  to  Dawes  and  his  heirs;  it  was 
witnessed,  that  the  said  Dawes  granted,  bai^ained,  wM, 
released,  &c.,  to  Symons  and  his  heirs,  all  that  the  manor 
of  East  Brent,  with  its  rights,  incumbrances,  and  appur- 
tenances, and  all  and  every  messuages,  cottages,  lands, 
tenements,  and  hereditaments,  situate  in  East  Brent,  ftc, 
and  which  were  particularly  mentioned  in  the  schedule 
thereunto  annexed,  and  all  commons,  common  of  pasture, 
&;c.  (the  general  words  of  the  deed  being  very  extensive) ; 
and  then  followed  a  schedule,  which  varied  in  several  par- 
ticulars from  the  schedule  to  the  deeds  of  1791,  contain- 
ing, in  express  terms,  only  18  of  the  allotments  made  to 
Macreath. 

Upon  this  evidence  the  purchaser  insisted  that  a  good 
title  had  been  shewn  to  18  only  of  the  23  allotments 
which  constituted  lot  24 ;  and  the  Master  having  reported 
in  favour  of  the  title  to  the  whole  lot,  subject  toaquestifm 
as  to  an  alleged  deficiency  of  quantity  in  one  of  the  doses, 
the  purchaser  took  an  exception  to  his  report,  which  ex- 
ception now  came  on  for  argument  (a). 

(a)  Thb  case  was  twice  argued,      place  on  the  19th  April),  the  Viee- 
On  tibe  fiiit  aigument  (which  took     ChanoeUor  havii^  aotieed  the  wnd* 
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It  was  admitted  that  a  good  title  had  been  made  to  the 
manor. 

Mr.  Keene,  for  the  exception. 

Mr.  MaUns  for  the  report. — ^The  circumstance  that  all 
the  23  allotments  are  not  mentioned  in  the  conveyance  to 
Symons^  is  not  a  ground  of  objection  to  the  title,  when 
the  terms  of  the  15th  condition  of  sale  are  considered. 
Dawes  may  have  changed  the  boundaries  of  the  land,  and 
the  probability  is,  that  in  the  conveyance  to  Symons,  those 
only  of  the  allotments  which  remained  as  they  were  allot- 
ted, are  described. — [The  Vice'Chancellar.  It  is  highly 
probable,  that  all  this  property  was  enjoyed  by  Symons 
and  those  claiming  under  him.  That  would  be  very  much 
in  your  favour,  if  you  could  show  it.] — As  the  case  stands, 
it  is  not  conclusive  against  us,  that  the  remaining  four 
allotments  may  not  have  been  included  in  the  other  allot- 
ments.   If  so,  the  15th  condition  of  sale  applies.    The 


1842. 


**  amongst  other  lands  and  heredi- 
taments," contained  in  the  recital 
in   the  conveyance   to  Symonds, 
inquired  whether  the  schedule  in 
that  conveyance  and  the  schedule 
in    the    previous    conveyance    to 
Dawes  were  identical.    Upon  heing 
answered  in  the  afHrmative,  His 
Honor,  relying  on  that  fact,  express- 
ed his  opinion  to  he,  that  taking 
the  title  as  it  stood  and  the  con- 
dition   together,  the  burden   was 
thrown  upon  the  purchaser,  to  shew 
that  there  was  no  title  to  the  four 
allotments  in  question ;  that  on  the 
face  of  the  abstract  there  was,  at 
least,    a  reasonable  possibility  of 
title;  and  that  in  the  absence  of 
any  evidence  to  the  contrary,  and 
considering  the  terms  of  the  condi- 
tion of  sale,  the  title  must  be  taken 
to  be  good.     His  Honor  therefore 
overruled  the  exception. 

VOL.  I. 


On  this  occasion  the  counsel  for 
the  purchaser  contended  that  the 
vendor  had  waived  the  benefit  of 
the  15th  condition  of  sale,  by  deli- 
vering an  abstract,  stating  the  par- 
ticular lands ;  and  at  all  events  that 
the  condition  was  to  be  construed 
most  strongly  against  him:  Souihhy 
V.  Hutt,  2  M.  &  C.  207. 

With  respect  to  the  alleged  defi- 
ciency in  the  quantity  of  land 
(which  in  the  particulars  of  sale 
was  stated  to  contain  a  certain  num- 
ber of  acres  "by  estimation"),  the 
counsel  for  the  vendors  cited  Winch 
V.  Winchetter,  1  Ves.  &  B.  375  ; 
and  Hill  v.  Buckley,  17  Ves.  394. 

In  appearing  afterwards  upon  an 
examination  of  the  schedules  that 
they  were  not  identical,  the  excep- 
tion was  reheard,  as  stated  in  the 
text. 


K  K 
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1842.  only  matter  in  dispute  between  the  parties  is,  whether  these 
lands  were  purchased  with  the  manor.  But  by  the  15ih 
condition  of  sale  we  are  not  required  to  identify  any  of 
these  lands  with  the  lands  held  with  the  manor,  and  conyey- 
ed  to  Symons.  The  condition  states,  as  matter  of  fSsct,  that 
the  lands  are  held  with  the  manor,  but  stipulates,  that  the 
vendors  shall  not  identify  them  with  the  lands  so  held ;  that 
is  to  say,  the  yendors  are  not  to  be  called  upon  to  prore 
their  assertion  of  identity.  The  purchaser,  however,  saya, 
18  only  of  your  allotments  are  mentioned  in  the  conveyance, 
therefore  you  do  not  show  the  identity  of  the  lands  as  hdd 
of  the  manor,  and  conveyed  to  Symons.  But  it  is  against 
that  ai^ument  that  the  vendors  have  guarded  themselves 
by  the  15th  condition  of  sale. 

The  Yice-Chancellor. — K  a  vendor  means  to  exclude 
a  purchaser  firom  that  which  is  matter  of  common  right, 
he  is  bound  to  express  himself  in  terms  the  most  dear, 
and  unambiguous.  And  if  there  be  any  chance  of  reason- 
able  doubt,  or  reasonable  misapprehension  of  his  meaning, 
I  think,  that  the  construction  must  be  that  which  is  rather 
£Eivourable  to  the  purchaser  than  to  the  vendor. 

Now  I  agree  that  there  is  considerable  plausibility  in 
the  argument  which  Mr.  Malins  has  used,  but  it  is  not 
entirely  convincing  to  my  mind,  that  he  has  discharged 
himself  from  that  obligation,  which,  in  my  view  of  the  case, 
is  incumbent  upon  a  vendor,  in  circumstances  of  this  de- 
scription. The  15th  condition  of  sale,  as  a  reason  for  im- 
posing certain  terms  upon  a  purchaser,  makes  two  asser- 
tions of  fact.  Whether  the  purchaser  is,  or  is  not,  to  be 
bound  by  the  condition,  must  depend  upon  the  accuracy 
of  those  two  assertions  in  point  of  fact.  The  first  asaertioB 
is,  ''  that  lot  24  consists  of  a  variety  of  allotments  whidi 
were  awarded  in  the  year  1784,  to  Robert  Macreath,  Esq., 
or  his  tenants,  in  respect  of  the  manor,''  and  so  on.  Tlie 
second  assertion  is,  "  that  the  manor,  together  with  sadi 
allotments  and  all  lands  held  therewith,  was  subsequently 
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purchased  by  Greorge  Symons/'  Now,  it  appears  to  me,  1842. 
that  it  is  incumbent  upon  the  purchaser  to  give  evidence 
of  those  two  matters  of  fact,  and  that  to  hold,  that  by 
reason  of  the  condition  following  those  assertions,  the 
yendor  is  relieved  from  proving  them,  would  not  be  fair 
or  reasonable  as  between  vendor  and  purchaser. 

It  appears  that  a  gentleman  of  the  name  of  Dawes  pur- 
chased the  manor  and  lands  from  Mr.  Macreath,  and  within 
less  than  a  year  afterwards,  sold  what  now  (a)  appears  to 
have  been  only  part  of  the  property  to  Mr.  Symons.  I 
apprehend,  however,  that  any  ordinary  reader  of  this  15th 
condition  of  sale  would  read  it  as  importing  that  whatever 
Macreath  had  went  to  Symons.  Perhaps  it  is  not  the 
necessary  and  unavoidable  consequence  of  the  language 
used,  but  it  appears  to  me,  as  I  have  already  said,  that  any 
ordinary  reader  would  consider  this  as  representing  that 
what  Macreath  had  went  to  Symons.  That,  however,  is 
not  so,  for  it  now  appears  that  much  of  what  Macreath  had 
did  not  go  to  Symons. 

I  apprehend,  that,  according  to  every  rule  which  ought 
to  guide  a  Court  in  deciding  a  question  of  this  description 
between  vendor  and  purchaser,  I  must  hold,  that  the  pur- 
chaser is  entitled  to  more  evidence  than  he  has  hitherto 
received.  It  may  be  that  evidence  of  uniform  enjoyment 
of  this  lot  24  by  Mr.  Symons  and  his  family  under  this  title 
will  satisfy  me  of  the  required  fact ;  but  at  present  there  is 
no  such  evidence.  I  shall  not,  upon  the  present  occasion, 
either  allow  or  overrule  the  exception,  nor  shall  I  part 
with  the  deposit,  but  I  shall  refer  it  back  to  the  Master  to 
review  his  report ;  and  in  reviewing  his  report  let  the  Mas- 
ter inquire  whether  the  landscontained  in  lot  24  were  com- 
prehended in  the  conveyance  from  Dawes  to  George  Sy- 
mons. And  let  the  Master  have  regard  to  any  evidence 
which  may  be  laid  before  him  as  to  the  enjoyment  of  lot  24 
since  the  year  1792. 

(a)  See  anti,  p.  488,  note  (a). 

K  k2 
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jlpnl  2UI. 

Where  one  of 
two  trustees  of 
real  estate  de- 
clines to  act, 
the  Court  will 
appoint  a  re- 
ceiver on  behalf 
of  infant  eetfvt 
que  trtutt;  but 
with  liberty  to 
either  of  the 
trustees  to  oflfbr 
himself. 


Tait  V.  Jenkins. 

Mr.  TENNANT,  on  behalf  of  infant  cesttd  que  irusU, 
moved  for  a  receiver  of  the  rents  and  profits  of  the  trust 
estate.  There  were  two  trustees,  one  of  whom  never  acted 
and  declined  to  receive.  The  other  was  desiroos  of 
doing  so. 

Mr.  James  Parker,  for  the  acting  trostee,  opposed  the 
motion. 

The  Yice-Chancellor  ordered  a  receiver,  with  liberty 
to  either  of  the  trustees  to  oflfer  himself  (a). 

(a)  See  Browell  v.  Reed,  1  Hare,  434. 


May  6th, 

Residuary 
personal  pro- 
perty held  to  be 
vested  in  A. 
and  B.  in  equal 
moieties,  and 
descendible  in 
the  same  pro- 
portions to  their 
respective  chil- 
dren, notwith* 
standing  words 
giving  the  pro- 
perty to  the 
survivor  *'  in 
the  event  of  the 
death  of  ei- 
ther :"  the 
word  "death" 
being  held  to 
refer  to  death 
in  the  testator's 
lifetime. 


Clarke  r.  Lubbock. 

Captain  GEORGE  CLANCY,  by  his  wiU,  after  be- 
queathing  certain  legacies,  and  appointing  fotur  persons  his 
executors,  bequeathed  as  follows : — *'  The  remainder  of  my 
property  I  may  die  possessed  of,  I  leave  to  my  late  father's 
two  natural  children,  to  be  placed  in  the  British  funds,  and 
the  interest  accruing  therefrom  to  be  equally  divided  and 
paid  to  them  for  their  support ;  but  in  the  event  of  the 
death  of  either,  the  whole  of  the  interest  to  be  paid  to  the 
survivor ;  and  on  his  or  her  demise,  should  they  leave  no 
children,  I  direct  my  property  to  be  equally  divided  amongst 
my  friends,  my  executors,  or  their  children.*' 

The  testator's  father  left  two  natural  children,  John  and 
Sophia;  who  both  survived  the  testator.  John  Chncj 
married  Harriet  Browne,  and  died  November,  1838,  leav- 
ing issue  an  only  child,  Caroline,  who  at  the  time  of  the 
present  hearing  was  a  minor.  Sophia  Clancy  married  Mr. 
Clarke,  and  had  issue  three  children,  two  of  whom  died 
without  issue,  in  her  life-time.  Sophia  died  in  Febmaiy, 
1889,  having  survived  her  husband,  and  upon  her  death, 
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her  surviving  child^  Jolin^  took  out  letters  of  administration        1842. 
of  her  personal  estate,  and  also  of  the  personal  estate  of  her 
deceased  children. 

The  bill  was  filed  by  John  Clarke  against  the  executors, 
and  against  Harriet  and  Caroline  Clancy,  praying  a  decla- 
ration of  the  rights  of  the  parties. 

The  cause  coming  on  for  hearing  on  further  directions — 

Mr.  Surge,  (with  whom  was  Mr.  Hetherinffton),  for  the 
plaintiff,  said  that  the  question  was  whether  the  whole  of 
the  residuary  property  belonged  to  Sophia  Clarke,  as  the 
survivor  of  the  two  natural  children,  absolutely,  so  that  the 
plaintiff,  as  her  personal  representative,  was  entitled  to 
take  the  whole,  or  whether  it  was  to  be  divided  equally 
between  the  plaintiff  and  Caroline  Clancy.  Assuming  that 
the  gift  of  the  interest  carried  the  capital,  the  ground  for 
holding  the  plaintiff  solely  entitled  would  be  this — ^that  the 
survivor  having  taken  the  whole,  the  gift  was  to  be  divested 
only  in  the  event  of  there  being  no  children  of  either, 
which  event  had  not  occurred.  On  the  other  hand,  ex 
parte  Bjogers  {a)  was  an  authority  for  the  construction  that 
the  two  natural  children  took  in  equal  moieties. 

Mr.  Russell  and  Mr.  Keene,  for  the  defendants. 

The  Vice -Chancellor. — ^In  the  first  place,  I  think 
that  the  form  of  the  decree  binds  me  as  to  the  next  of  kin 
of  the  testator.  The  Court,  in  framing  the  decree,  must 
have  thought  that  the  next  of  kin  had  no  interest ;  and  if 
I  am  at  liberty  to  form  an  opinion  upon  it,  I  should  say 
that  they  had  no  interest. 

In  the  events  which  have  happened,  that  is  to  say,  both 
the  children  having  survived  the  testator,  and  both  the 
children  having  left  children,  I  am  of  opinion  that  one 
child,  or  the  issue  of  one  child,  can  claim  no  more  than  a 
moiety. 

(a)  2  Mad.  449. 
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1842.  Declare  one  moiety  to  belong  to  the  plaintiff;  the  other  moiety  to  the 

^      y     "^        defendants,  Harriet  Clancy  and  Caroline  Clancy,  or  one  of  them.      Let  it 

Clarke         |jg  carried  to  an  account  to  be  intitled  &c.      Let  the  dividends  be  paid 

Lubbock.       *^  Harriet  Clancy  till  farther  order,  she  undertaking  properly  to  educate 

and  maintain  the  defendant  Caroline ;  without  prejudice  to  any  quei- 

tion  between  the  defendants  Harriet  and  Caroline.    Liberty  to  apply. 


Maylth,  9th,  GaRRATT  V.  CoCKERELL. 

24  w.  _^ 

Testator,  pes-  JL/AVID  SURGES,  formerly  a  senior  merchant  in  the 
sonai  pro^rty     ^^^^  scrvicc  of  the  East  India  Company,  made  his  will 

d"rertedt*i!atThe  ^^^^^  *^®  ^^^^  September,  1809,  in  the  following  terms  :— 

interest  on  his  "  Having  no  regular  form  of  a  will  by  me,  I  leave  the  fol- 

be  divided  hilo  lowing  as  my  last  will  and  testament.     The  whole  of  iny 

shares^"*!  Property  that  the  bounty  of  Heaven  hath  indulged  me  with, 

share  to  be  ig  to  be  put  out  to  interest  in  Government  paper,  either  in 

given  to  his  wife   ^     ..  .      ^  ^  //         ^     , 

for  life,  and  India  or  in  Europe,  as  my  executors  may  nnd  most  advaa- 
to  Hs'chiiYren*  tagcous  to  the  cstatc.  The  interest  on  this  property  ia  to 
and  the  longest  \yQ  divided  into  four  equal  shares :  one  share  of  this  inter- 

liver  m  equal  ^  ' 

shares;  the  re-  est  to  be  given  to  my  wife,  Mrs.  Ann  Surges,  during  her 
shares  to  be^di.  natural  life,  and  then  to  devolve  to  my  children^  and  the 
betffeen  Ws^  longest  liver,  in  equal  shares ;  the  remaining  three  shares 
three  children     to  be  divided  equally  between  my  three  children,  and  the 

and  their  heirs;  .  .  . 

"  should  all  my  longest  liver,  and  their  heirs.     Should  all  my  children  die 

without  heirs,  without  hcirs,  my  property  in  that  case  to  be  divided  equally 

Sat^cMc^^to^bT  ^^^^^^^  *^^  children  of  my  brothers  and  sisters  alive  on 

divided  equally  the  death  of  my  last  child.     I  leave  to  Lady  M.  S.  Bulges. 

between  the  ''  ^  ^^ 

children  of  my  my  brother  Ynyr  Surges,  Mrs.  Surges^s  brother — Colonel 
sisters  "li've  on  Daniel  Fraucis  Slommart,  and  to  Major  George  Flemings 
ia8t1:hiid"^'A^  the  husbaud  of  my  sister  Margaret,  and  to  each  of  my  sis- 
the  date  of  the  tcrs  alivc  at  the  time  of  my  death,  also  to  Mrs.  Heniy 
or  sister  of  the  Surges,  £100  Sterling  each  for  mourning  rings.  I  leave 
dlcd'ieaJing  i,.  ^7  brother  Ynyr  Surges,  Messrs.  Palmer  &  Co.'s  houae 

sue: — Qtttsref 

whether  the 

limitation  over  in  the  event  of  all  the  testator's  children  dying  without  heirs  is  Toid. 
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in  Calcutta^  the  house  of  Messrs.  Faxton  &  Co.^  of  Lou-        1S43. 
don,  and  Mrs.  Burges's  brother — Colonel  Daniel  Francis      GARRAxt 
Blommart,  to  be  executors  of  this  my  last  will  and  testa-  «• 

xnent." 

The  will  was  not  attested  so  as  to  pass  real  property,  nor 
had  the  testator,  at  the  time  of  making  his  will,  or  at  his 
death,  any  real  property ;  but  he  died  possessed  of  a  con- 
siderable personal  estate. 

At  the  date  of  the  will  no  brother  or  sister  of  the  testa- 
tor had  died  leaving  issue.  The  testator  left  surviving  him 
his  mfe,  Ann  Burges,  and  two  children  only,  namely  Char, 
lotte  and  David,  the  third  child  Amelia  having  died  in  his 
lifetime,  unmarried.    Ann  Surges  died  in  1836. 

David  Surges,  the  son,  having  survived  his  sister  Char^ 
lotte,  who  died  intestate  and  unmarried,  filed  his  bill  in 
this  Court  in  June,  1836,  against  the  executors  of  the  tes<> 
tator  and  against  the  children  of  the  testator's  brothers  and 
sisters^  praying,  that  he  might  be  declared  entitled  to  the 
whole  of  the  residue  of  the  testator's  estate.  That  cause 
came  on  for  hearing  before  the  Master  of  the  iialb  in  June, 
1887,  when  a  decree  was  pronounced  for  the  plaintiflf  in 
-the  suit. 

David  Surges,  the  son,  died  in  1838,  intestate  and  with- 
out issue. 

In  1840,  the  present  bill  was  filed  by  John  Garratt  and 
Elimbeth,  his  wife,  who  was  a  daughter  of  one  of  the  tes- 
tator's sisters  and  a  defendant  in  the  former  suit,  praying 
a  declaration,  that  the  children  of  the  testator's  brothers  and 
sisters  living  at  the  death  of  David  Surges,  the  son,  were, 
in  the  events  which  had  happened,  beneficially  entitled  to 
the  testator's  residuary  estate ;  that  the  personal  representa- 
tives of  the  testator  and  of  David  Surges,  the  son,  might 
be  decreed  personally  to  pay  such  residue  to  the  parties 
thereto ;  and  that,  if  necessary,  the  decree  made  by  the 
Master  of  the  Rolls  might  be  reversed. 

The  present  bill  was  filed  against  the  executors  of  the 


Garratt 
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1842.        testator^  the  administrator  of  David  Surges^  the  son,  and 
the  children  of  the  brothers  and  sisters  of  the  testator, 
V*  other  than  the  plaintiff  Elizabeth,  who  were  living  at  the 

death  of  David  Surges,  the  son.  In  justification  of  the 
present  proceedings  the  plaintiffs  alleged,  that  although 
David  Surges  and  the  other  principal  parties  to  the  for- 
mer suit  well  knewthat  the  plaintiffs  were  then  nuurried 
and  resident  at  Dublin,  yet  the  plaintiff,  John  Grarratt,  was 
not  made  a  party  to  that  suit ;  and  that  the  plaintiff  Eliza- 
beth, though  made  a  party,  was  described  as  being  out  of 
the  jurisdiction,  and  was  not  served  with  process  to  appear 
and  answer,  and  never  in  &ct  did  appear  to  the  bill,  or 
at  the  hearing ;  that  many  of  the  other  parties  thereto  were 
not  served  with  process  to  appear,  and  did  not  appear,  and 
that  the  cause  was  ultimately  heard  as  a  short  or  consent- 
cause,  the  material  question  therein  being  passed  over 
without  argument. 

These  allegations,  so  far  as  they  raised  any  inference  of 
fraud  against  the  principal  parties  concerned,  were  denied 
by  the  answer  of  the  executors.  They,  however,  admitted 
their  inability  to  state  under  what  particular  circumstances 
the  cause  was  heard,  though  they  believed  that  the  argu- 
ment as  to  the  construction  of  the  will  was  postponed 
until  certain  inquiries  as  to  the  state  of  the  &milie8  men- 
tioned in  the  will  had  been  answered  (a). 

Under  these  circumstances,  the  present  suit  came  on  for 
hearing. 

Mr.  Anderdan  and  Mr.  Cooke,  for  the  plaintiffs. — The 
word  "  heirs  '^  cannot  be  intended  to  mean  executors,  ad- 
ministrators, or  even  next  of  kin  generally.  It  means 
issue  of  the  body,  whether  children  or  grandchildren. 
The  failure  of  the  issue  is  referred  to  a  particular  time. 


(a)  It  was  stated,  however,  at    did  decide  upon  the  construction  of 
the  bar,  that  the  Master  of  the  Rolls    the  will,  after  argument. 
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The  testator  directs  the  interest  of  his  property  to  be        1842. 
divided  in  shares.    No  doubt  there  are  many  cases  in      ^^^^^^     ' 

Garratt 

which  the  gift  of  the  interest  is  the  gift  of  the  capital ;  but  v, 

it  depends  on  the  context.  Here  the  gift  to  the  wife  and 
children  is  of  the  interest  only.  The  one  share  of  the 
interest  is  given  to  the  wife  for  life^  and  then  to  devolve  to 
the  children  and  the  longest  liver.  Then  the  remaining 
three  shares^  not  of  the  property,  but  of  the  interest,  is  to 
be  divided  between  his  three  children  and  the  longest  liver, 
and  their  heirs.  Can  it  be  said,  that,  where  there  is  a  gift 
of  a  mere  usufruct  to  heirs,  the  word  *'  heirs ''  can  be 
held  to  mean  issue  generally,  so  as  to  carry  the  limitation 
to  the  utmost  remoteness  of  time?  The  word  must  of 
course  receive  the  same  construction  in  both  paragraphs  of 
the  wiU ;  and  the  Court  will  be  disposed  to  restrict  its 
meaning :  Campbell  v.  Harding  (a).  It  cannot  be  held  to 
mean  heirs  general  or  next  of  kin,  because,  so  long  as  the 
ultimate  objects  of  the  gift  were  living,  the  testator^s  chil- 
dren could  not  die  without  heirs  general  or  next  of  kin. 
Upon  considerations  similar  to  this,  the  Court  has  acted  in 
analogous  cases :  as,  where  dying  without  heirs  generally 
has  been  construed  to  mean  dying  without  heirs  of  the 
body,  on  the  ground  of  the  remainder-man  being  in  the 
line  of  general  heirship ;  or  where,  in  some  cases,  dying 
without  issue  has  been  held  to  mean  dying  without  leaving 
iBsue  living  at  the  death.  HoUoway  v.  HoUoway  (Jb) ;  Ni- 
chols v.  Hooper  (c) ;  Doe  d.  Lyde  v.  Lyde  (d) ;  Hughes  v. 
Sayer  (e) ;  Target  v.  Gaunt  (/) ;  Forth  v.  Chapman  {g) ; 
Crawford  v.  Trotter  (h). — [TTie  Vice-Chancellor  referred  to 
the  observations  of  Sir  JVUliam  Grant,  in  Massey  v.  Hud- 
son (f).] 

{a)  2  Riws.  &  M.  390 ;  see  p.  (e)  1  P.  W.  534. 

403.  (/)  1  P.  W.  432. 

{h)  5  Veg.  399.  (g)  1  P.  W.  6^6. 

(c)  1  P.  W.  198.  (h)  4  Madd.  361. 

(d)  1  T.  R.  593.  (i)  2  Mer.  133. 
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1842.  Mr.  Sidebotiom  and  Mr.  Collins,  Mr.  Russell  and  Mr. 

1,    "     "      Wray,  for  defendants  in  the  same  interest  with  the  plain- 
V.  tiffs^  cited  Bodens  v.  Watson  (a),  Pinburyy.  Elkm{b),  and 

Keiley  v.  Fowler  (c). 

Mr.  ffilcock,  for  other  defendants  in  the  same  interest, 
contended,  that  the  word  ''heirs/'  as  first  used  hj  the 
testator,  could  not  comprehend  heirs  of  the  survivor  of  the 
children ;  the  expression  being  "  their  heirs.''  It  was 
clear,  therefore,  that  the  testator  attached  some  particular 
meaning  to  the  word ;  and  it  should  seem  that  he  meant 
issue  living  at  the  death  of  the  children,  dying  succes- 
sively. The  word  ''  heirs/'  in  the  second  clause,  must  have 
the  same  meaning. 

Mr.  Wigram,  (with  whom  was  Mr.  CockereU),  for  the 
trustees. — It  must  be  conceded,  that  the  word  ''  heirs" 
means  heirs  in  some  restricted  sense.  It  seems  clear, 
from  the  context,  however,  that  it  does  not  mean  children. 
" Should  all  my  children  die  without  heirs"  Then^  sup- 
posing it  means  issue,  it  must  be  indefinite  issue^  unless 
there  be  words  to  control  that  meaning;  and  there  are 
no  such  words.  It  is  not  necessary,  however,  to  enter  into 
that  question ;  for  even  if  the  word  have  a  definite  mean- 
ing, the  limitation  over  is  equally  void  as  being  too  remote. 
At  the  death  of  the  surviving  child,  the  division  is  to  be 
made,  not  necessarily  amongst  individuals  then  living,  but 
amongst  those  who  may  be  living  within  the  compass  of 
certain  joint  lives ;  that  is  to  say,  the  joint  lives  of  the 
children  of  brothers  and  sisters  who  may  be  alive  at  the 
death  of  the  testator's  surviving  child.  Barlow  v.  Salter {d); 
Roe  d.  Sheers  v.  Jefferj  {e) ;  Trafford  v.  Boehm  (/) ;  Mas- 


(a)  Ambl.  478;  see  1  Hare,  428.         {d)  17  Ves.  479. 

(b)  1  P.  W.  563.  (e)  7  T.  R.  589. 

(c)  3  Bro.  P.  C.  299,  ed.  Tom.  (/)  3  Atk.  449. 
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sey  V.  Hudson  (a);  Bonn  v.  Penny  (6) ;   KeUey  v.  Fowler ;        1842. 
Biffge  V.  Bensley  (c). 

Mr.  Swansion  and  Mr.  Rotg^ell,  for  the  executor  of  David 
Surges. 

Mr.  Anderdon,  in  reply. 

In  the  course  of  the  argument,  the  Vtce-ChanceUor  re- 
ferred to  mihinson  v.  South  {d)^  and  Carter  v.  Bentall{e). 
The  following  cases  were  also  cited  and  commented  upon : 
Trotter  v.  Oswald  (J);  Doe  d.  SmUh  v.  Webber  {g) ; 
Gawler  v.  Coi/iy  (A). 

The  Vice-chancellor. — ^The  only  point  which  has  A£ay2ith 
been  argued  in  this  case  is  the  question  of  construction } 
whether,  namely,  the  wiU  of  Mr.  Surges,  the  testator  in 
the  cause,  contains  a  valid  limitation  in  favour  of  one  of 
the  plaintiffs,  the  wife  of  the  other  plaintiff,  which  has 
taken  effect.  It  was  thought  convenient,  that  this  should 
be  ai^ed  singly  in  the  first  instance,  reserving  the  other 
points  in  the  cause;  inasmuch  as,  in  the  event  of  the 
plaintiffs  failing  on  the  question  of  construction,  the  suit 
must  of  necessity  wholly  fail. 

The  will,  which  relates  only  to  personalty,  was  thus — , 
[His  Honour  here  read  the  will].  It  is  admitted,  that 
none  of  the  testator's  three  children  married  in  his  life- 
time; that  two  of  them  survived  the  testator;  that  all  are 
now  dead ;  that  neither  of  the  children  ever  had  any  issue ; 
that  not  any  brother  or  sister  of  the,  testator  had  before 
the  date  of  his  will  died  leaving  issue ;  that,  at  the  death 
of  the  survivor  of  the  testator's  children,  there  were  chil- 

(a)  2  Mer.  130.  (e)  2  Beav.  551. 

(6)  1  Mer.  20.  (/)  1  Cox,  317. 

(c)  1  Bro.  C.  C.  187.  (g)  1  B.&  Aid.  713. 

{d)  7  T.  R.  555.  {h)  Jac.  346. 
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1842.         dren  living  of  some  of  the  testator's  brothers  and  sisters ; 
Garratt       *"^^  *^*^  ^^^  plaintiff,  Mrs.  Garratt,  is  one  of  those  chil- 
^'  dren. 

Cocke  RBLL. 

It  is  in  the  right  of  Mrs.  Garratt,  in  this  character  only^ 
that  the  plaintiffs  sue ;  and  they  are  to  be  considered  as 
contending,  that,  according  to  the  true  construction  of  the 
will,  the  word  "  heirs,''  as  used  in  it,  means  either  "  chil- 
dren "  or  "  issue ;"  that  the  limitation  in  favour  of  the 
children  of  the  testator's  brothers  and  sisters  was  intended 
to  take  effect  only  in  the  event  of  the  testator's  children 
respectively  either  never  having  a  child,  or  not  leaving  any 
child  or  any  issue  living  at  their  respective  deaths,  ot 
living  at  the  death  of  the  survivor ;  that  the  limitation 
was,  therefore,  valid;  and  that,  if  valid,  it  has,  upon  the 
admitted  facts,  taken  effect. 

Now,  as  to  the  word  "  heirs,''  I  hold,  with  the  plaintiffs, 
that  it  means  either  "children"  or  "issue,"  as  used  in 
this  will. 

The  next  question  is,  did  the  testator  mean  the  limit- 
ation in  favour  of  the  children  of  his  brothers  and  sisters  to 
take  effect  only  in  the  event  of  issue  not  being  bom  to  either 
of  his  own  children  ?  My  impression  is,  that  his  language 
does  not  authorize  such  an  interpretation.  To  hold,  in 
the  next  place,  that,  by  dying  "  without  heirs,"  he  meant 
dying  without  leaving  a  child,  would,  I  think,  be  wrong, 
if  for  these  reasons  only,  that  the  testator  repeatedly  uses  the 
word  "  children ; "  and  that,  when  the  will  was  made,  it  was 
neither  impossible  nor  highly  improbable  that,  though  all 
his  children  might  die  without  leaving  any  child,  some 
one  of  them  at  least  might  leave  a  grandchild,  whom  the 
testator  cannot  be  supposed  to  have  wished  to  deprive  of 
his  property  in  favour  of  collateral  relatives.  I  read  the 
word  "heirs"  as  "issue,"  and  not  as  "children." 

Did,  then,  the  testator,  by  dying  "  without  heirs,"  mean 
dying  without  issue  living  at  the  respective  deaths  of  his 
children,  or  living  at  the  death  of  the  survivor  of  them? 
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For,  if  he  did  not,  the  consequence  must,  I  think,  be,  to        1842.' 
say  that  he  meant  a  failure  of  issue  not  confined  as  to  time      I,    ^ 

•^  UARRATT 

within  legal  limits;   and,  therefore,  that  the  limitation  v- 

COCKGRLLL* 

under  which  the  plaintiffs  claim  is  void. 

This  case  is  not  affected  by  the  recent  statute ;  and  I 
conceive,  that,  if  the  word  "  alive,"  and  the  immediately 
following  words,  '*  on  the  death  of  my  last  child,''  had  not 
been  in  the  will,  I  must  have  held  an  indefinite  failure  of 
issue  to  have  been  intended. 

But  then  comes  the  question,  what,  if  any,  is  the  effect 
of  these  words  upon  the  construction  of  the  expression 
"  die  without  heirs,"  which  I  read  as  "  die  without 
issue?"  Can  the  word  "alive,"  whether  applying  to 
the  testator's  brothers  and  sisters,  or  to  their  children^ 
be  properly  read  as  referring,  in  point  of  time,  to  the  date 
of  the  will,  or  the  death  of  the  testator,  and  not  the  death 
of  his  last  surviving  child?  If  it  cannot,  are  the  words, 
"  on  the  death  of  my  last  child,"  applicable  to  the  actual 
division  of  the  property,  as  well  as  to  the  period  at  which 
the  collateral  relatives,  intended  to  be  benefited,  are  to  be 
ascertained?  Are  they  sufficient,  in  a  case  of  this  kind,  to 
shew  that  he  meant  the  selected  collateral  relatives  to 
become  entitled  in  possession  at  the  death  of  his  last  child, 
if  at  all  ?  Do  they,  in  short,  furnish  ground  solid  enough 
to  support  a  restrictive  construction  for  the  phrase,  "  die 
without  heirs?" 

Here,  as  it  seems  to  me,  lies  the  difficulty  of  the  case. 

It  is  true,  generally,  as  Sir  JVilliam  Grant  said,  in  Mas^ 
sey  V.  Hudson  (a) — "  A  bequest  to  A.,  after  the  death  of  B., 
does  not  import  that  A.  must  himself  live  to  receive  the 
legacy.  The  interest  vests  at  the  death  of  the  testator, 
and  is  transmissible  to  representatives,  who  will  take 
whenever  the  event  of  B.'s  death  may  happen.  So,  if  the 
bequest  be  to  A.,  in  case  B.  shall  die  without  issue.  If 
that  were  allowed  to  be  a  good  bequest,  A.'s  representa- 

(a)  2  Mer.  133. 
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1842.        tives  would  be  entitled  to  take  at  whatever  time  tlie  issue 

^T""^^     '      might  fail.     It  is  for  that  reason  that  it  is  held  too  re- 
Garratt  ^ 

».  mote.''    Though  it  is  true  also,  as  he  immediately  adds — 

"  But  if  A.  is  personally  to  take  the  legacy,  then  the  pre- 
sumption  is  strong,  that  an  indefinite  failure  of  issue  could 
not  be  in  the  testator's  contemplation.'' 

It  is  consistent  with  an  intention  on  the  testator's  part 
to  fix  the  time  of  the  death  of  his  last  surviving  child  as 
the  period  at  which  the  number  and  description  of  his  col- 
lateral relatives  to  be  benefited  should  be  ascertained,  that 
he  should  not  have  intended  their  interests  to  become 
necessarily  at  the  same  time  interests  in  possession.  It 
may  be  argued  plausibly,  perhaps  soundly,  that  the  words 
now  under  consideration,  are  not  substantially  more 
favourable  to  the  plaintiffs  than  the  language  of  the  will  in 
Barlow  v.  Salter  (a)  was  to  the  unsuccessful  party  there. 
That  case  was  earlier,  by  some  years,  than  Massey  y.  Hud' 
stm,  and  in  it  Sir  William  Grant  thus  expresses  himself— 
*'  It  appears  in  some  of  the  early  cases,  that  the  Judges 
inclined  to  hold  these  words  to  mean,  without  issue  at  the 
death  of  the  person  named;  but  ever  since  the  case  of 
Beauclerk  v.  Dormer  (6),  I  think  a  different  rule  has  pre- 
vailed ;  and  it  is  now  settled,  that,  unless  there  are  expres- 
sions or  circumstances  &om  which  it  can  be  collected  that 
these  words  are  used  in  a  more  confined  sense,  they  are  to 
have  their  legal  signification:  viz.  death  without  issue 
generally.  The  Court  ought  not  certainly  to  profess  to 
adopt  one  of  these  rules,  and  yet  to  proceed  as  if  the  other 
was  the  right  one;  which,  however,  is  done,  when  tiie 
meaning  of  the  words  is  held  to  be  narrowed  by  expres- 
sions or  circumstances  that  do  not  raise  any  fSedr  inference 
of  a  restrictive  intention  (c)." 

In  the  intermediate  case  of  Donn  v.  Penny  {d),  we  find 
the  same  eminent  Judge  saying,  "  In  the  case  of  Barlow  t. 

(a)  17  Ve«.  479.  (c)  17  Ves,  481,  482. 

{b)  2  Atk.  308.  (d)  1  Mer.  21. 
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Salter,  I  gave  my  opinion  as  to  the  rule  of  construction        1842. 
which  ought  to  govern  cases  of  this  description ;  and  the     qarrat  ^ 
rule  which  is  there  laid  down  is  not  to  be  departed  &om^  v. 

unless  it  be  made  satisfactorily  to  appear^  from  some  ex- 
pression in^  or  circumstances  connected  with,  the  will, 
that  the  testator^s  intention  was  otherwise.^' 

It  may,  on  the  other  hand,  be  without  absurdity,  if 
without  success,  contended  that,  even  supposing  it  to  be 
clear  that  the  word  ^' alive '^  does  not  refer,  in  point  of 
time,  to  the  date  of  the  will  or  the  testator's  death,  it  is 
consistent  with  a  reasonably  possible  intention  on  the  tes- 
tator's part,  and  with  &ar  interpretation  of  his  language,  to 
read  the  will  as  making  the  time  of  the  death  of  his  last 
surviving  child  the  appointed  period  of  actual  division 
among  the  collateral  relatives,  if  any,  becoming  entitled; 
as  providing  that  their  interests  were  then  to  be  interests 
in  possession,  or  never  to  arise.  The  plaintiffs  may  farther, 
not  absurdly,  if  not  successfully,  contend  that  such  a  re- 
strictive construction,  ut  res  magis  valeat,  is  one  to  be 
adopted  if  rationally  possible;  one  to  be  favoured,  and  which 
has  by  great  Judges,  and  the  highest  authority,  been,  in 
analogous  instances,  favoured;  and  that,  of  the  cases  bearing 
on  this  kind  of  question — ^Crom  which  Pinbury  v.  EUcin  (a), 
(a  decision  doubted,  as  it  seems,  by  Sir  JViUiam  Grant), 
Forth  V.  Chapman  {b),  Keiley  v.  Fowler  {c),  Chamberlain  v. 
Jacob  {d),  Wilkinson  v.  South  {e),  Trotter  v.  Oswald  (f), 
Gawler  v.  Cadby  {g),  and  Ranelagh  v.  Ranelagh  (A),  (autho- 
rities not  to  be  slightly  regarded),  are  only  a  selection — 
some  at  least  proceed  upon  evidence  of  intention  not 
stronger  than  the  present  case  affords  in  favour  of  the  re- 
strictive construction. 

The  published  speech  of  Lord  Chief  Justice  Wilmot  de- 

(a)  1  P.  W.  563.  (e)  7  T.  R.  555. 

(6)  Id.  666.  (/)  1  Cox,  317. 

(c)  3  Bro.  P.  C.  299.  {g)  Jac.  346. 

{d)  AmbL  72.  (A)  2  Myl.  &  K.  441. 
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1842.        livered  by  him  upon  the  case  of  Keiley  v.  Fowler  in  the 
^'^[^[^^      House  of  Lords^  contains  some  remarkable  passages — 
^'  among  them  the  following:  after  referring  to  Beauderk 

V.  Dormer y  and  some  other  authorities,  he  says,  *'  What  do 
all  these  cases  prove  ?  That  they  have  admitted  the  role; 
that  they  have  shut  their  eyes,  as  we  do,  upon  the  vulgar 
sense  of  the  words  '  if  die  without  issue,'  and  swallowed 
the  legal  sense,  bitter  as  it  is :  this  was  done  to  avoid  con- 
fusion, and  disturbing  personal  property  enjoyed  under 
the  sanction  of  it ;  but,  at  the  same  time,  they  have  catched 
at  any  word  or  expression  which  might  bring  the  case  out 
of  the  rule.  They  have  remembered  what  Lordj9bter/(a) 
recommends  to  Judges  ^  to  be  curious  and  almost  subtle, 
astuti,  (which  is  the  word  used  in  the  Proverbs  of  Solo- 
mon in  a  good  sense,  when  it  is  to  a  good  end),  to  invent 
reasons  and  means  to  make  acts  according  to  the  just  in^^ 
tent  of  the  parties,  and  to  avoid  wrong  and  injury  which, 
by  rigid  rules,  might  be  wrought  out  of  the  act.'  Impli- 
cation is  only  presumed  intention,  and  presumption  only 
stands  till  the  contrary  appears;  and,  therefore,  if  other 
parts  of  the  will  repel  that  presumption,  it  loses  all  its  power 
of  directing  the  construction  of  the  sense  {b)." 

Again,  after  noticing  the  personal  confidence  appearing 
to  be  reposed  in  the  executors,  he  says,  "  But  there  is  still 
a  further  and  most  decisive  evidence  of  intention,  arising 
from  the  persons  amongst  whom  the  estate  is  to  be  distri- 
buted ;  namely,  the  children  of  his  sister.  The  testator 
had  a  daughter  and  six  nephews  and  nieces,  the  children 
of  his  sister,  Elinor  Fowler.  He  says,  *  If  my  daughter 
marries  with  consent,  and  leaves  issue,  she  shall  have  all 
my  fortune ;  if  not,  I  substitute  the  children  of  my  sister 
iu  her  place,'  (taking  three  or  four  small  legacies  out  of 
it).     These  must  be  considered  as  portions  and  personal 

(a)  Hob.  277.  (b)  Wilm.  Notes,  pp.  314,  315. 


OASES   IN   CHANCERY.  505 

provisions  for  them.    There  are  established  known  distinc-        1842. 
tions  between  legacies  by  and  to  strangers^  and  by  parents      qarrat^ 
or  persons  standing  in  the  place  of  parents.     In  the  latter  o- 

case,  they  are  always  considered  as  portions  and  personal 
provisions,  which  famishes  a  strong  argument  of  person- 
ality;  and  it  was  so  admitted  by  Lord  Hardwicke  in  Beau- 
clerk  y.  Dormer  {a),  y  Something  plausible  might  be  said, 
if  this  was  to  be  construed  as  merely  personal  to  her ;'  but 
in  that  case,  not  only  Miss  Dormer,  but  Lord  George  and 
Lady  Diana  were  aU  strangers  to  the  testator  {b)J*  And 
at  the  conclusion,  speaking  of  the  words  ^'die  without 
issue,''  we  find  him  thus  expressing  himself:  '^  The  truth  is, 
these  words  are  condemned  by  the  law  to  be  surly,  rigid, 
inflexible,  and  immovable,  when  they  are  alone;  but,  if 
they  can  but  once  be  got  into  sensible  company,  they  lose 
their  gloomy,  dogmatical,  arbitrary  disposition,  and  both 
speak  and  act  as  the  rest  of  the  company  do.  And  com- 
bining all  the  words  and  passages  in  the  will,  and  the  cir- 
cumstances I  have  mentioned,  together,  they  form  a  body 
of  evidence  which  carries  resistless  conviction  with  them  to 
our  understandings  (c).'' 

Now  the  case  of  Keiley  v.  Fowler  (rf) — ^in  which  the  judg- 
ment of  the  Lrish  Court  of  Chancery  was  affirmed  by  the 
House  of  Lords  in  the  time,  I  believe,  of  Lord  Chancellor 
Camden,  it  is  to  be  supposed  with  his  concurrence,  certainly 
in  accordance  with  the  unanimous  opinion  of  the  consulted 
Judges  after  time  taken  to  consider — is,  in  all  respects,  of 
the  very  highest  authority.  Considering  that,  in  that  case, 
the  executors  had  no  discretion  to  exercise  as  to  the  mode 
of  distributing  the  property ;  that  the  daughter  might  have 
died  leaving  issue,  which  might  afterwards  have  failed 
living  the  original  executors ;  that,  on  the  other  hand,  the 
daughter  might  have  survived  the  executors,  and  might 

(fl)  2  Atk.  311.  {d)  3  Bro.  P.C.299,  ed.  TomL; 

(6)  Wilm.  317, 318.  WUm.  298. 

(c)  Id.  321. 
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1^^*  afterwards  have  died  withoat  leaying  isnie,  in  which  event 
Gar&att  the  children  of  the  sister  or  their  representatives  mint 
CocKBABLL.  P^^^^^J  ^^^  heeik  held  entitled  to  take,  whether  tfaoae 
children  did  or  did  not  survive  the  daughter^  it  maj,  I 
thinks  be  fairly  doubted  whether  the  circomstancea  hdd 
to  be  sufficient  to  repel  the  presumption  of  the  unrestricted 
sense  of  the  words  ^  die  without  issue "  were  more  than 
exceedingly  slight  circumstances.  But  it  is  not  to  be  fins 
gotten  that  the  Lord  Chief  Justice^  in  the  speech  to  which 
I  am  referring,  said,  *'  Every  case  stands  upon  the  evidence 
of  the  testator's  intention  arising  out  of  each  wilL  In 
questions  of  intention,  cases,  unless  they  coincide  in  woidi 
and  every  other  circumstance,  never  assist  but  perpies  tie 
exposition.  A  will  is  the  picture  of  a  man's  mind,  and 
one  may  as  well  look  at  the  picture  of  one  man  to  knov 
the  person  of  another,  as  look  at  the  will  of  one  mind  to 
know  the  mind  of  another  (a).'' 

And  it  is  true  that  other  eminent  Judges  have  expressed 
themselves  in  somewhat  similar  terms,.yet  still  those  leaned 
persons  did  not  mean  to  deny  that  there  are  some  esta- 
blished rules  and  principles  of  construction  firom  whidi 
Courts  of  Justice  cannot  prepay  depart;  or,  todeny  thit 
if  the  Supreme  Court  of  the  kingdom  has,  on  a  question  of 
construction  in  a  particular  case,  reoogniaed  and  proceeded 
on  some  general  role  at  general  principle,  the  subordinste 
courts  are  thereafter  to  govern  themselves  by  that  genend 
rule  or  general  principle,  and  are  not  to  elude  or  evade  it 

Now,  although  Keiley  v.  Fowler  turned  upon  the  con- 
struction of  an  instrument,  I  am  not  sure  that  it  did  not 
involve  the  recognition  of  a  general  rule  or  principle  laid 
down  in  some  earlier  cases  to  which  aU  the  later  cases  in 
the  subordinate  courts  may  be  thought  not  tp-have  entir^ 
adhered.  Campbell  v.  Harding  (b)  certainly  is  a  dedaoa 
equally  of  the  House  of  Lords,  where  it  was  under  the  titk 

(a)  Wilm.  319.  (&)  2  Ruts.  &  MyL  390. 
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of  Camdy  y.  CampbeU  (a).  The  words^  however^  there  were  1842. 
these : — "  In  case  of  her  death  without  lawful  issue^  I  then  \  - 
will  the  money  so  left  to  her  to  be  equally  divided  betwixt  ^  i^ 
my  nephews  and  nieces  who  may  be  living  at  the  time/' 
Lord  Brougham,  when  the  case  was  before  him  as  Chancelr 
lor  in  this  Court,  treated  the  word  **  then''  as  a  word  of 
reference  relating  to  the  determination  of  the  first  limita- 
tion, and  meaning  merely  ''in  that  event"  or  ''if  that 
happens,"  as  a  w(»rd  of  reasoning  rather  than  of  tim^  and 
held  accordingty^  that  the  words  "  at  the  time  "  meant  at 
the  time,  whether  at  or  whensoever  after  the  death  when 
the  issue  should  fiEul.  He  says,  "  It  is,  therefore,  impossi- 
ble, according  to  any  fair  principle  of  construction,  to  carry 
the  case  further  upon  the  expression  "  at  the  time  "  than 
upon  the  word  "  then "  used  as  an  adverbof  time.  The 
question  then  resolves  itself  into  this,  ought  that  expression 
to  be  construed  as  referring  to  the  time  of  the  decease,  or 
to  the  time  of  the  failure  of  issue  ?  and  that  again  brings 
u«  round  to  the  point  from  which  the  inquiry  originally  set 
out,  that  is  to  say,  to  the  construction  to  be  put  on  the 
clause  of  gift  itself.  Indeed,  it  is  only  by  a  petUio  prindpH, 
or  something  very  like  it,  that  the  least  shadow  of  argu- 
ment  can  be  founded  on  the  expression  "living  at  the 
time,"  and  that  only  by  importing  it  into  the  clause  from 
a  subsequent  part  of  the  will  {b)" 

Upon  the  appeal  in  the  House  of  Lords  (c).  Lord 
Brougham  referring  to  Barlow  v.  Salter  appears,  from  Mr. 
Bligh's  rep(»rt,  to  have  said,  "  There  were  not  in  that  case  the 
words  '  at  the  time  ;^  but  you  must  construe  those  words 
rationally,  and  they  are  as  consistent  with  the  argument 
for  the  respondent  as  for  the  appellants.  The  time  indi- 
cated may  be  of  issue  living  at  the  death  of  the  first  taker, 
or  it  may  point  to  indefinite  failure  of  issue.  K  the  limit- 
ation can  be  made  out  by  context  to  mean  at  the  death, 

{a)  8  Bligh,  N.  S.  469.  (h)  2  Russ.  &  M.  412. 

(c)  8  Bligh,  N.  8. 492. 
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1842*  you  do  not  want  the  words,  for  you  have  the  estate  by  tbe 
Garratt  liniitation.  If  the  other  construction  is  put  on  them,  the 
case  is  decided  against  the  limitation  over.''  On  the  whole 
it  may  be  thought  consistent  with  what  was  decided  in 
Campbell  v.  Harding ^  that,  if  the  words  had  been  ''  living  at 
her  death''  instead  of '' living  at  the  time/'  the  judgment 
might  have  been  the  other  way. 

The  gift  in  the  present  case  is  to  the  ''  children  of  my 
brothers  and  sisters  alive  on  the  death  of  my  last  child." 

I  have  since  the  conclusion  of  the  argument  conaideredi 
besides  the  cases  which  I  have  mentioned, — Exd  v.  Wtir 
lace  (a) ;  Bigge  v.  Bensley  {b) ;  Doe  v.  Lyde  {e) ;  those  of 
Crowder  v.  Stone  {d) ;  Murray  v.  Addenbrooke  (e) ;  Lepmef. 
Ferard(f);  Malcolm  v.  Taylor  {g);  Dunk  v.  Fenner{k); 
Ferard  v.  Griffin(i),  and  various  others ; — ^I  think  I  may  sij, 
every  printed  authority  bearing  at  aU  importantly  on  the 
question  now  before  me.  I  cannot  certainly  say  of  it,  ai 
Mr.  Justice  Butter  did  of  the  question  in  Doe  v.  Lyde,-^ 
'^  Nothing  in  my  opinion  can  raise  a  doubt  in  this  case  bnt 
overwhelming  it  with  a  number  of  cases," — ^for  I  doubted 
as  much  before  I  began  to  read  them  for  the  present  pur- 
pose as  I  do  now,  and  that  is  exceedingly. 

I  may  now  observe,  however,  that  this  will  has  been 
brought  under  the  consideration  of  the  present  Master  tf 
the  Bolls  in  another  suit,  Burges  v.  Blommart  (k),  in  1837; 
and  if  the  view  taken  by  his  lordship  of  the  instrument  is 
correct,  the  limitation  under  which  the  plaintiflb  daim  is 
void,  and  they  have  not,  nor  ever  had  any  title. 

The  question  upon  which  I  now  am,  is  not  whether  thef 
are  in  any  manner  or  to  any  extent  bound  by  that  decree 
nor  am  I  now  to  decide  or  consider  whether  independently 

(a)  2  Ves.  sen.  318.  (/)  2  Run.  &  M.  378. 

lb)  1  Bro.  C.  C.  187,  (/)  Id.  416. 

(c)  1  T.  R.  593.  •         (A)  Id.  557- 

(d)  3  Rius.  217.  (j)  2  Keen,  615. 

(e)  4  Rusi.  407.  (k)  See  amU,  p.  495. 
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of  the  qnestion  of  constmction  it  is  erroneons,  irregular^  or  1842* 
informal.  For  the  present  purpose  it  must  be  assumed  not  qarratt 
to  bind  the  plaintiflTs.  But  I  may  say  that,  if  it  be  open  to 
objections  independent  of  the  question  of  construction,  I 
consider  this  as  attributable  to  the  parties,  and  not  to  the 
Court  under  whose  attention  nothing  as  I  collect  was 
brought  beyond  that  single  and  simple  question ;  which 
question,  however,  his  Lordship  did  certainly  decide,  having 
before  him  parties  claiming  in  the  same  manner  by  the 
same  title  or  supposed  title  as  the  present  plaintiffs,  and  he 
decided  it,  as  I  am  informed  by  the  bar,  after  an  adverse 
ai^nment  conducted  on  either  side  by  counsel  of  weight 
and  consideration.  I  cannot,  therefore,  refuse  to  look,  as 
matter  of  precedent  or  authority,  at  what  was  thus  done  by 
a  judge  in  the  position  of  the  Master  of  the  Rolls. 

If,  indeed,  independently  of  his  decree,  I  could  have 
formed  a  conclusion  fully  satisfactory  to  my  mind,  in  fa- 
vour of  the  plaintiffs'  title,  I  might  probably  have  deemed 
it  my  duty  not  to  give  way  to  the  disposition  which  I  must 
feel  to  prefer  his  judgment  to  my  own,  and  to  the  distrust 
with  which  I  must  regard  an  opinion  of  mine  differing 
firom  his.  But  I  have  been  unable  to  form  such  a  fully 
satisfactory  conclusion.  A  judicial  dissent  on  my  part 
firom  that  which  he  has  adjudicated,  ought  to  be  founded 
on  the  dear  conviction  of  my  mind,  that  the  decision  is 
erroneous.     Such  a  clear  conviction  I  do  not  feel. 

On  the  whole  I  must  consider  Lord  LangdaU^s  authority 
as  outweighing  any  doubts  of  mine,  and  deferring  to  it  and 
swayed  by  it,  though  not  fully  satisfied  that  in  its  absence 
I  should  have  arrived  at  the  same  conclusion,  I  dismiss 
the  bill. 

I  have  collected  from  the  bar,  that  this  case  will  be,  and 
in  any  event  would  have  been,  taken  probably  before  the 
Lord  CTumcellor.  I  think  such  a  course  reasonable  on  the 
part  of  the  plaintiffs.  I  think  if  I  had  decided  in  their  fa- 
vour, it  would  have  been  reasonable  on  the  part  of  the 
adverse  defendants. 
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1842. 
^    y  ^  Thomas  and  Others  v,  Jones. 

Perpetual  in-  X  HE  bill  in  this  caso  was  filed  by  Jane  Thomas  as  ariaed 

grantl^to  re-  ^^  ^^»  subject  to  a  mortgage  to  the  other  plaintiff^  of  a 

ofTfam^lT"'  farm  and  lands  called  Uaethdu,  in  the  parish  of  Amlwck, 

part  of  which  in  the  coiinty  of  Anglesey.    The  bill  stated,  that  the  bam 

through  which  and  lands  abutted  towards  the  south  and  on  the  soiidi- 

from  the  moon.  ^^^  ^^^  south-west  sidcs  thereof  on  lands  belonging  to 

tains,  deposit-  ^^e  Marquis  of  Anglesey,  and  on  the  north-west  side 

mg,  in  its  pas-  ^  o        ^  ^ 

sage,  mineral  thereof  upon  lands  belonging  to,  or  occupied  by,  the  de- 

from  taking  and  fcndaut  Joseph  Jones,  either  alone  or  jointly  with  other 

of  the  bed  and        That  the  farm  and  lands  of  Llaethdu  consisted  in  nsit 

bottom  of  the  "^ 

pool,  or  any  of  several  acres  of  land  coyered  with  water,  called  Usethdn 

any  8oir,'^de  ^ool,  and  in  part  of  a  piece  or  parcel  of  land  coyeared  with 

shtor^de"^^'  water,  called  the  Lower  Pool,— the  Lower  Pool  being 

or  other  mineral  situate  at  or  near  the  north-west  extremity  of  the  turn 

sabstanoes,  and 

from  paddling,  and  lands  called  Llaethdu.    That  a  stream  or  watercoune^ 

torMng^^and**'  having  its  sourcc  or  spring  in  or  near  to  a  mountain  called 

floating,  and  Pary's  Mountain,  and  in  a  part  of  the  lands  which  ho- 

from  causing  to  "^  , 

be  paddled,  lougcd  to  the  Marquis  of  Anglesey,  for  a  very  long  period 

tarbed,  or  float-  of  time,  and  greatly  exceeding  twenty  years,  had  run  sad 

^df  of^^"'  flowed  from  Par/s  Mountain  down  to  and  through  paK 

ochre,  shine,  de-  of  the  farm  and  lands  of  Llaethdu  into  and  throudi  tlie 

posits,  or  mine- 

ral  sabstanoes.  Said  pool  called  Llacthdu  Pool,  and  from  the  said  Isst- 


ed^rtiu^fter  mentioned  pool  over  other  part  of  the  same  fium  and 

u  ^  ^rb!^'  ^*°^  ^^  ^^^  plaintiff  Jane  Thomas,  to  and  into  the  pool 

of  the  said  called  the  Lower  Pool,  forming  in  part  of  its  course  the 

of  the  plaintiffs  north-westcm  boundary  of  the  farm  and  lands  of  Llaethdo; 

minmrJX*  and,  during  the  whole  of  the  said  period  of  time,  the  isid 

stances  having  two  pools  had  always  been  supplied  with  water  from  and 

been  established  ,                       •'                       * 

by  a  verdict  In  by  the  Said  stream  or  watercourse. 

broughtbythem  ^^^^  ^  s^ch  parts  of  the  bed  of  the  said  streamer 

fSndanVand^not  ^«^*6'*course  ss  wcrc  situste  bctwecu  the  lower  end  of  Uic 

in  an  issue  or  pool  Called  Llaethdu  Pool  and  the  upper  end  of  the  pool 

action  directed 
by  the  Court. 
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called  the  Lower  Pool  were  part  and  jmrcel  of  the  Llaethdn 
estate^  and  were  the  excluBive  property  of  the  owners  of 
that  estate. 

That  the  water  of  the  stream  or  watercourse  was,  and 
for  a  Terj  long  period  of  time  had  been,  oontinnally 
chained  or  impregnated  with  mineral  substances  of  great 
valne,  and,  amongst  other  mineral  substances,  with  a 
ferruginous  earth,  ochre,  or  calx,  of  a  yellow  colour,  of 
great  yalne,  called  oxide  of  iron,  ochre,  or  shine ;  and  ihe 
stream  or  watercourse,  when  it  flowed  in  its  usual  and 
accustomed  manner,  and  as  it  of  right  ought  to  flow,  de- 
posited upon  the  beds  of  the  stream,  and  upon  the  beds 
and  bottom  of  the  two  pools  called  Llaethdn  Pod  and  the 
Lower  Pool,  and  also  upon  other  lands  of  the  plain- 
tiff Jane  Thomas,  part  of  the  said  &rm  of  Llaethdn, 
over  which  it  flowed  in  its  passage  firom  the  pool  called 
Uaethdu  Pool  to  the  pool  called  the  Lower  Pool,  large 
quantities  of  the  said  oxide  of  iron,  ochrei,  shine,  or  other 
matters ;  and  that  the  said  stream  or  watercourse  had  in 
hd  deposited  upon  the  beds  of  the  said  two  pools  called 
Llaedidu  Pool  and  the  Lower  Pool,  and  upon  other  parts 
of  the  said  &rm  and  lands  called  Llaetiidu,  large  quantities 
of  the  said  oxide  of  iron,  ochre,  or  shine,  and  other  matters 
and  substances,  and  all  which  aaid  oxide  of  iron,  ochre,  or 
sUse,  and  other  matters,  when  so  deposited,  became  part 
of  the  soil  of  the  said  beds,  and  of  the  land  on  which  they 
were  deposited  as  aforesaid,  and  were  of  great  value. 

That  the  defendant  Joseph  Jones  was,  and  for  a  con- 
siderable time  past  had  been,  either  by  himself  or  togetiier 
with  other  parties  unknown  to  the  plaintiffs,  the  owner  or 
occupier  of  a  mill  called  Melin  Adda,  in  or  near  Amlwch 
aforesaid,  situate  wpoa  or  near  the  said  stream  or  water- 
course, but  lower  down  the  stream  or  watercourse  than  the 
pool  called  the  Lower  Pool;  and  that  the  defendant 
Joseph  Jones  was,  and  for  several  years  past  had  been, 
either  alone  or  together  with  other  persons  unknown  to 


512  CASES  IN  CHANCERY. 

1843;        the  plaintiffs^  the  occupiers  of  a  certain  pool  or  piece  of  land, 
covered  with  water,  called  Cerrig  y  Bleiddia  Pool,  situated 
higher  up  the  said  stream  or  watercourse  than  the  pool 
called  Llaethdu  Pool,  and  upon  the  lands  of  the  said 
Marquis  of  Anglesey,  and  between  the  farm  and  lands  of 
Llaethdu  and  the  source  of  the  said  stream  or  watercourse; 
and  that  the  said  stream  or  watercourse,  for  a  long  period 
of  time,  had  of  right  flowed,  and  still  of  right  ought  to 
flow,  through  and  from  the  said  pool  called  Cerrig  y 
Bleiddia  Pool,  through  and  over  certain  parts  of  the  fiurm 
and  lands  of  Llaethdu  into  the  said  pool  called  Llaethdu 
Pool,  and  from  thence  into  the  pool  called  the  Lower 
Pool.     But  the  said  Joseph  Jones  had  lately,  from  and  out 
of  the  beds  and  bottom  of  that  part  of  the  stream  or  water- 
course which  was  situated  upon  and  formed  part  of  the 
farm  and  lands  called  Llaethdu,  and  from  and  out  of  the 
bed  and  bottom  of  the  pool  called  Llaethdu  Pool,  and  of 
the  pool  called  the  Lower  Pool,  taken  and  carried  away 
large  quantities  of  soil,  and  of  the  aforesaid  oxide  of  iron, 
ochre,  shine,  and  deposit  belonging  to  the  plaintiff,  Jane 
Thomas,  and  which  had  been  previously  deposited  by  the 
stream  or  watercourse  in  and  upon  the  aforesaid  parts  of 
the  said  beds  and  bottom,  and  had  in  fact  become  part  of 
the  soil  of  the  said  beds  and  bottom,  and  were  of  great  value; 
and  that  he  had  sold  the  same  for  lai^e  sums  of  money,  and 
for  his  own  benefit  and  advantage,  or  he  had  in  some  other 
way  converted  the  same  to  his  own  use  and  profit. 

That  whenever  the  water  of  the  said  stream  or  water- 
course did  not  flow  and  run  into  the  pool,  called  Llaethdu 
Pool,  in  regular  quantities,  but  in  larger  quantities,  and 
more  forcibly  and  rapidly  than  it  usually  did,  such  increased 
quantity  of  water  had  always  or  generally  and  frequentlj 
the  effect  of  disturbing  and  agitating  the  stream  and  the 
pools  called  Llaethdu  Pool,  and  the  Lower  Pool,  and  of 
thereby  carrying  off  great  quantities  of  the  soil  of  the  bed 
and  bottom  of  the  said  stream  and  pools,  and  of  the  said 
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oxide  of  iron,  ochre^  shine^  or  deposit^  and  of  preventing  ^  1842. 
any  further  deposit  of  the  said  mineral  substances^  and 
particularly  of  carrying  off  the  finest  and  most  valuable 
part  of  such  substances^  and  of  preventing  the  same  from 
being  deposited  upon  the  beds  of  the  said  stream  and  pools, 
and  of  causing  the  whole  or  the  greater  part  of  the  said 
substances  which  would  otherwise  have  been  deposited  upon 
the  beds  of  the  said  pools,  and  part  of  the  said  substances 
which  had  already  been  deposited  there,  to  be  carried  out 
of  the  said  pools  into  a  lower  part  of  the  said  stream  or 
watercourse. 

That  the  defendant  Joseph  Jones  had  lately  erected  and 
continued,  or  caused  to  be  erected  and  continued,  in  and 
upon  the  said  pool  called  Cerrig  y  Bleiddia  Pool,  certain 
dams  and  other  erections  for  the  sole  purpose  of  thereby 
occasionally  damming  up  the  water  of  the  stream  in  the 
pool  called  Cerrig  y  Bleiddia  Fool,  and  preventing  the  stream 
from  running  and  flowing  in  its  usual  and  accustomed  way 
fit>m  the  pool  called  Cerrig  y  Bleiddia,  to  and  into  the  pools 
called  Llaethdu  Fool  and  the  Lower  Fool,  and  that  the 
dams  and  other  erections  were  a  contrivance  of  the  defen- 
dant Joseph  Jones,  whereby  he  was  able  either  to  prevent 
the  water  of  the  stream  from  running  and  flowing  fix)m  the 
said  pool  called  Cerrig  y  Bleiddia  Fool,  into  the  pools  called 
Llaethdu  Fool  and  the  Lower  Fool,  or  to  cause  the  water 
to  flow  and  run  in  laiger  quantities  and  with  greater  force 
than  it  usually  did  from  the  pool  called  Cerrig  y  Bleiddia 
Fool  into  the  pools  called  Llaethdu  Fool  and  the  Lower 
Fool ;  and  the  defendant  Joseph  Jones  had  also  cut,  dug, 
and  made  and  continued  in  and  out  of  the  sides  and 
bed  or  bottom  of  the  pool  called  Llaethdu  Fool,  and  of  the 
stream  or  watercourse  between  the  pool  called  Llaethdu 
Fool  and  the  Lower  Fool,  and  of  the  Lower  Fool  and  other 
parts  of  the  stream  or  watercourse,  trenches,  channels,  cuts, 
and  reservoirs  of  considerable  depth  and  width,  and  by 
means  of  the  said  dams  and  other  erections,  and  of  the 
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said  channels,  cats,  and  reservoirs  or  by  some  of  waA 
means,  the  defendant  Joseph  Jones  had  frequently  and 
for  long  periods  of  time  prevented  the  water  of  the  said 
stream  or  watercourse  from  flowing  and  running  in  regular 
quantities  from  the  pool  called  Cerrig  y  Bleiddia  Pool  to  and 
into  the  pool  called  Llaethdu  Fool,  and  frt>m  depositing 
upon  the  bed  of  the  said  last-mentioned  pool  the  aforesaid 
mineral  substances,  or  any  of  them ;  and  the  defendant 
Joseph  Jones,  by  means  of  the  said  dams  and  other  erec- 
tions, and  of  the  said  trenches,  channels,  cuts,  and  reser- 
voirs, or  by  some  of  the  said  means,  caused  the  water  of 
the  said  stream  or  watercourse  frequently  and  for  long 
periods  of  time  to  run  and  flow  into  and  through  the  pool 
called  Llaethdu  Pool  and  the  Lower  Po<d,  and  that  part  of 
the  stream  ar  watercourse  which  was  between  the  said 
two  pools,  in  larger  quantities,  and  with  greater  force  and 
rapidity  than  it  otherwise  would  have  done ;  the  effect  of 
the  said  water  so  running  and  flowing  into  the  said  pool 
called  Llaethdu  Pool,  and  the  Lower  Pool,  and  the  stream 
or  watercourse,  in  increased  quantities,  and  with  greater 
force  and  rapidity,  being  to  prevent  the  water  from  deposit- 
ing upon  the  bed  of  the  said  pools  and  stream  any  part  of 
the  said  mineral  substances  wherewith  it  was  then  charged 
or  impregnated ;  and  to  cause  all  such  mineral  aubstancei, 
together  with  large  quantities  of  the  like  mineral  sub- 
stances which  had  been  previously  deposited  by  the  water- 
course upon,  and  were  then  lying  i^Kin,  the  bed  of  the 
said  pools  and  stream,  and  had  become  part  of  the  soil 
thereof,  to  be  carried  and  conveyed  by  the  water  so  run- 
ning and  flowing  in  increased  quantities  and  with  greater 
force  and  rapidity  out  of  the  said  pool  and  into  Ae  ssid 
channels,  cuts,  and  reservoirs,  and  to  be  deposited  by  the 
said  wat^  upon  the  beds  and  at  the  bottom  of  the  ssid 
channels,  cuts,  and  reservoirs. 

That  by  the  means  aforesaid  large  quantities  of  soil,  oxide 
of  iron,  ochre,  shine,  and  other  mineral  siUMtancesi^andde- 
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posits  of  great  yalue^  had  been  deposited  in  and  upon  the  ^IS^* 
beds  of  the  said  channels^  and  cuts^  and  reservoirs^  ^hich 
would  have  been  deposited  or  remained  upon  the  bed  of  the 
said  pools  and  stream^  or  upon  some  other  parts  of  the 
fieurm  and  lands  of  the  plaintiff,  if  the  said  dams  and  oth^ 
erections  had  not  been  wrongfully  made  and  continued, 
and  the  said  channels,  cuts,  and  reservoirs  had  not 
been  wrongfuUy  cut,  dug,  made,  and  continued  by  the 
amid  defendant  Joseph  Jones :  and  the  defendant  Joseph 
Jones  had  taken,  and  carried  away,  and  sold,  for  large 
•urns  of  money,  or  in  some  other  manner  converted  and 
applied  to  his  own  use  and  benefit,  the  whole  of  the  said 
soil,  oxide  of  iron,  ochre,  and  shine,  and  other  mineral 
substances  and  deposits,  which  by  and  owing  to  the  means 
aforesaid  had  been  deposited  in  and  upon  the  beds  of  the 
aforesaid  channds,  trenches,  cuts,  and  reservoirs. 

That  the  defendant  Josepb  Jones  had,  at  different  times, 
assumed  a  right  to  the  disposition  and  control  of  the  oxide 
of  iron,  odire,  shine,  or  deposit,  by  the  said  stream  or 
watercourse,  and  especially  in  or  about  the  month  of 
November,  1886,  when  one  David  Jones  having  wrong- 
fully removed,  or  caused  to  be  removed,  some  portion 
thereof,  the  defendant  Joseph  Jones  directed  the  said 
David  Jones,  or  his  workmen,  to  cease  from  doing  so,  and 
placed  the  oxide  of  iron,  ochre,  shine,  or  matter,  which 
liad  been  so  removed,  or  caused  the  same  to  be  placed  in 
a  warehouse  or  other  place,  at  the  port  of  Amlwch,  under 
the  control  of  the  defendant  Joseph  Jones,  and  had  subse- 
quently disposed  of,  or  converted  the  same  to  his  own  use, 
and  had  not  in  any  manner  accounted  to  the  plaintiffs  for 
the  same. 

The  bill  charged  that,  during  three  months  in  the  sum- 
mer of  the  year  1836,  a  great  number  of  men  were  em- 
ployed, and  by,  or  by  the  direction,  or  with  the  privity,  of 
the  said  defendant,  in  the  said  pool  called  the  Llaethdu 
Pool,  and  the  said  Lower  Pool,  and  that  part  of  the  said 
stream  which  was  between  those  pods,  or  some  or  one  of 
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1842.  them^  and  that  the  men  so  employed  did  then  and  there 
cut^  heap,  disturb^  and  paddle  divers  large  quantities  of 
soil^  oxide  of  iron,  ochre,  shine,  and  other  mineral  sub- 
stances, and  other  deposits  which  then  were  deposited  on 
the  bed  of  the  said  pools  and  stream,  and  formed  part  rf 
the  soil  of  the  said  farm  and  lands  called  Llaethdn,  and 
did  mix  the  said  soil,  oxide  of  iron,  ochre,  shine,  and  other 
mineral  substances,  and  other  deposits  with  the  stream  of 
water  which  ran  into  the  said  pool,  called  Llaethdu  Pool, 
from  the  said  pool,  called  Cerrig  y  Bleiddia  PooL 

That  the  defendant  had  also  caused  several  reservoirs  or 
basins  to  be  cut  and  made  on  one  side  of  the  said  stream, 
and  lower  down  the  said  stream  than  Llaethdu  Pool,  for 
the  purposes  of  receiving  all  the  said  soil,  oxide  of  iron, 
ochre,  shine,  and  other  mineral  substances  and  deposit 
which  might  be  floated  off  and  carried  by  the  stream  out 
of  the  pool,  called  Llaethdu  Pool,  and  of  causing  all  such 
soil,  oxide  of  iron,  ochre,  shine,  and  other  mineral  sub- 
stances and  deposits,  to  be  carried  to  and  deposited  on  a 
certain  farm  or  lands  belonging  to  or  occupied  by  the  de- 
fendant, called  Glanyllyn,  which  were  situate  near  to  the 
said  stream,  in  its  course  from  the  Llaethdu  Pool  to  the 
said  Lower  Pool. 

That  the  necessary  or  actual  consequence  and  effect  ci 
the  said  cutting,  heaping,  puddling,  and  mixing  and  stir- 
ring up  was  to  cause  divers  large  quantities  of  the  said 
soil,  oxide  of  iron,  shine,  and  other  mineral  substances  and 
deposits,  to  be  floated  off  and  carried  out  of  the  said  pool, 
called  Llaethdu  Pool,  into  the  said  reservoirs  and  basins. 

The  bill  charged  that  the  said  several  acts  and  doings  of 
the  defendant  had  caused  great  and  irreparable  injuiy  to 
the  farm  and  lands  of  Llaethdu,  and  that  the  defendant 
had,  by  the  means  and  in  the  manner  aforesaid,  carried 
and  taken  away,  and  caused  to  be  taken  and  carried  away 
from  and  off  the  said  farm  and  lands  called  Llaethdu,  and 
converted  to  his  own  use  large  quantities  of  the  aoQ  of 
the  said  farm  and  lands  of  great  value,  and  that  all  such 
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soil  formed  part  of  the  inheritance  of  the  said  farm  and        1841. 
lands. 

The  bill  charged  that^  in  or  about  the  year  1779^  one 
Bice  Thomas^  since  deceased^  was  the  owner  of  the  said 
£eirm  and  lands  called  Llaethdu;  and  that^  in  or  about  the 
year  1779,  Bice  Thomas  made  a  lease,  for  three  lives,  of 
the  said  farm  and  lands  to  the  Sev.  Edward  Hughes 
and  Thomas  Williams,  Esq.,  and  that  one  of  the  said 
three  lives  was  still  living,  and  the  lease  was  still  sub- 
sisting; and  that  there  were  expressly  excepted  and  re- 
served out  of  the  demise  thereby  made  all  timber  and 
other  trees,  woods,  and  underwoods,  quarries,  mines,  mi- 
nerals, of  what  nature  or  kind  soever  at  the  time  of 
making  the  said  lease,  standing,  growing,  and  being,  or 
which  should  or  might  thereafter,  grow,  arise,  or  be  dis- 
covered in,  upon,  or  under  the  surface  of  the  said  demised 
premises,  or  any  part  thereof.  That,  in  or  about  the  year 
178i,  part  of  the  premises  comprised  in  the  said  lease  of 
the  12th  day  of  November,  1779,  were  assigned  or  underlet 
to  one  Jonathan  Boose,  and  that  the  remainder  of  the  pre- 
mises were,  in  or  about  the  year  1807,  assigned  or  underlet 
to  James  Boose  and  William  Hughes,  and  that  the  said 
James  Boose  died,  having  appointed  his  widow,  Ellen 
Boose,  executrix  of  his  last  will  and  testament,  and,  by 
such  last  will  and  testament,  he  devised  to  her  his  interest 
in  the  said  lease ;  and  that,  after  the  death  of  the  said 
James  Boose,  the  defendant  married  his  daughter,  and 
ckiimed  to  be  entitled,  under  and  by  virtue  of  some  assign- 
ment or  underlease,  to  all  and  singular  the  premises  com- 
prised in  the  said  lease  of  the  12th  day  of  November,  1779, 
as  tenant  thereof,  and  that,  as  such  tenant,  he  pretended 
that  he  was  entitled  to  take  and  carry  away  from  and  out 
of  the  said  pools,  and  from  and  out  of  the  bed  of  the  said 
stream  or  watercourse,  at  his  free  will  and  pleasure,  all 
the  oxide  of  iron,  ochre,  shine,  and  other  mineral  sub* 
stances  deposited  in  the  said  pools  or  upon  the  bed  of  the 
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1842.  Bidd  stream,  and  that  the  said  deposit  was  not  indaded  m 
the  said  exception  and  reservation  of  all  quarries,  nunes, 
and  minerah. 

The  bill  charged  that  if  the  said  deposit  dhonld  not  be 
considered  to  be  within  the  words  or  spirit  of  the  ssid  ex- 
ception and  reservation,  the  defendant  was  not  entitled, 
and  never  was  entitled  as  such  tenant  as  aforeasid,  or 
in  any  other  character  <x  right,  to  take  and  cany  awaj 
from  and  out  of  the  said  pools,  c/r  from  or  out  of  the 
bed  of  the  said  stream,  any  part  of  the  said  dqxMd^  and 
that  all  such  deposit  formed  part  of  the  soil  of  the  said 
demised  premises,  and  that  the  said  defendant,  by  taking 
and  carrying  away  the  said  deposit,  had  committed,  from 
time  to  time,  waste  and  destruction  on  the  said  demised 
premises. 

The  bill  charged,  as  evidence  of  the  right  of  the  plaintiff 
J.  Thomas  to  the  said  deposit,  and  of  the  defendant's  ac- 
knowledgment of  such  right,  that  in  the  year  1883  the 
defendant  was  desirous  of  removing  out  of  the  said  pooh 
or  one  of  them,  or  out  of  the  said  stream,  s<mie  part  of  the 
said  deposit,  and  that  the  defendant  up(m  that  occasion 
iqpplied  to  plaintiff  Jane  Thomas,  or  her  agent,  fbr  per- 
mission  so  to  do;  and  that  such  permission  was  granted 
to  him,  or  understood  to  be  granted,  in  consideration  of 
his  agreeing  to  pay  the  plaintiff  Jane  Thomas,  as  he  in 
fiict  did  agree,  certain  royalties  or  rents  for  the  same;  but 
the  plaintiff  Jane  Thomas,  shortly  after  such  agreement  was 
made,  or  understood  to  be  made,  refused  <x  discontinued 
such  permission,  as  she  was  entitled  to  do;  and  in  the 
month  of  October,  1833,  one  Frederick  Lowry  Bamwdlt 
the  solicitor  and  agent  of  plaintiff,  called  on  the  said  de- 
fendant, and  gave  him  notice  of  such  refusal  or  discontinu- 
ance, and  requested  the  said  defendant  to  desist  from  fur- 
ther taking  or  meddling  with  the  said  soil,  oxide,  shin^  or 
other  deposit. 

That  in  the  month  of  May,  1888,  the  said  defendant 
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delivered  to  the  plaintiff  Jane  Thomas  a  written  statement         1842. 
in  his  own  handwriting  of  the  amount  of  royalty. 

The  bill  charged  that  a  lai^e  quantity  of  oxide  of  iron^ 
OGhre,  dune,  and  other  mineral  substances  of  large  value, 
was  then  lying  upon  the  beds  of  the  said  pools,  or  of  the  said 
watercourse,  or  near  thereto;  and  that  all  such  deposit 
•formed  part  of  tibe  soil  of  the  said  farm  and  lands  called 
Llaethdu,  and  that  the  said  defendant  intended  to  take 
and  carry  away  the  same. 

The  Bill  pra3red  a  reference  to  the  master  to  take  an 
account  of  the  quantity,  quality,  and  value  of  all  the  soil, 
oxide  of  iron,  ochre,  shine,  and  other  mineral  substances 
and  deposits  which  had  been  carried  and  taken  away, 
by  or  by  the  cxdtT  of  the  said  defendant^  from  and 
out  of  or  firom  the  bed  and  bottom  of  the.  pool  called 
Llaethdu.  And  that  the  drfendant  might  be  ordered 
to  pay  to  the  plaintiff  Jane  Thomas,  what,  upon  taking  the 
said  account,  should  be  found  to  be  the  value  of  the  said 
soil,  oxide  of  iron,  ochre,  shine,  and  other  mineral  sub- 
stances and  deposits;  and  that  the  defendant,  his  ser- 
vants, workmen,  and  agents,  might  be  restrained  by  the 
order  and  injunction  of  this  honourable  Court  from  taking, 
carrying  away,  and  removing,  or  causing  to  be  taken,  car^ 
ried  away,  and  removed  from  and  out  of  the  said  pool 
called  Llaethdu  Pool,  any  soil,  oxide  of  iron,  ochre,  shine, 
deposit  or  mineral  substances ;  and  that  the  said  defend- 
ant, his  servants,  workmen,  and  agents,  might  be  restrained 
fiN>m  puddling,  loosening,  distiurbing,  and  floating  off,  and 
firom  causing  to  be  puddled,  loosened,  disturi)ed,  and 
floated  off,  any  soil,  oxide  of  ir<m,  ochre,  shine,  deposits, 
or  mineral  substances,  which  had  already  been  deposited, 
or  which  might  thereafter  be  deposited  upon  the  bed  of  the 
said  pool,  called  Llaethdu  Pool ;  and  firom  doing  and  caus- 
ing to  be  done  any  act  matter,  or  thing  whatsoever, 
whereby  the  water  of  the  said  stream  or  watercourse  might 
be  prevented  from  depositing  upon  the  bed  of  the  said 
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1842.  pool^  called  Llaethdu  Pool^  the  oxide  of  iron,  ochre,  shinCy 
and  mineral  substances,  with  which  it  then  was,  or  there- 
after might  be,  charged  or  impregnated,  or  whereby  the 
oxide  of  iron,  ochre,  shine,  and  mineral  substances,  with 
which  the  said  stream  or  watercourse  then  was,  or  there- 
after might  be,  charged  or  impregnated,  or  any  soil  or  other 
substance  which  might  be  deposited  upon  the  bed  of  the 
said  pool,  called  Llaethdu  Pool,  and  might  be  carried  and 
floated  out  of  and  from  the  said  pool ;  and  that  the  said 
defendant,  his  servants,  agent,  and  workmen  might  in  like 
manner  be  restrained  firom  committing  any  further  waste 
or  spoil  to  such  part  (if  any)  of  the  said  demised  prenuses, 
as  consisted  of  the  said  pool,  called  Llaethdu  Pool,  or  any 
part  thereof,  the  plaintiffs  thereby  waiving  all  penalties 
and  forfeitures  (if  any)  incurred  by  the  said  defendant 
on  account  of  the  several  matters  and  things  therein  com- 
plained of. 

The  defendant  by  his  answer  admitted  the  title  of  the 
plaintiffs,  as  stated  in  the  bill,  to  the  Llaethdu  farm,  and 
that  he  was  tenant  for  a  life  or  lives  under  them  of  the 
farm,  and  in  possession  accordingly.  He  further  stated 
that  the  pool  called  Llaethdu  Pool  was  latterly  of  much 
greater  extent  than  it  was  in  the  year  1779 :  that  as  to 
that  part  of  the  pool,  as  it  at  present  was,  which  was  not 
covered  \dth  water  in  1779,  it  formed  part  of  Llaethdu  fisffm, 
but  that  as  to  the  residue  thereof,  viz.  the  more  ancient  part 
of  the  pool,  it  formed  no  part  of  the  Llaethdu  farm,  and  that 
the  plaintiffs  had  no  title  to  or  interest  in  it.  That  he,  the 
defendant,  or  the  Melin  Adda  Company,  of  which  he  was 
a  member,  was  or  were  in  fSact  seised  in  fee  of  the  ancient 
pool ;  or  that,  if  he  alone  was  not,  or  he  and  the  Company 
were  not,  seised  in  fee  of  the  ancient  pool,  yet  that  the 
Mill  Company,  of  which  he  was  a  member,  having  mills 
lower  down  the  stream,  had  at  all  hours  of  the  day  and 
night  been  accustomed  to  scour  and  cleanse  the  upper 
part  of  the  stream,  including  its  course  through  the  pooli 


Jones. 
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for  the  purpose  of  facilitating  the  use  and  working  of  the         1842. 

miUs.    The  defendant  admitted  the  deposits  made  by  the      "xhomaT 

stream  in  its  course  through  the  pool ;  and  he  admitted  v. 

that  in  and  before  the  year  1833^  he  had  taken  part  of  the 

soil  thus  deposited  and  converted  the  same  to  his  own  use^ 

and  for  which,  under  an  arrangement,  he  paid  a  royalty 

to  the  plaintiff;  but  that  since  1833,  and  particularly  in 

the  year  1836,  he  had  raised  and  taken  the  soil  in  the 

usual  and  ordinary  course  of  scouring  and  cleansing  the 

upper  part  of  the  stream  for  the  purposes  of  the  mill,  and 

that  in  so  doing  he  had  necessarily  and  lawfully  removed 

and  dislodged  parts  of  the  soil,  by  means  of  which  those 

portions  of  the  soil  had  been  exposed  to  the  action  of 

the  water,  and  had  been  with  the  water  used  by  those  to 

whom  the  water  had  come,  in  that  mixed  state. 

Issue  was  joined  in  the  cause,  and  witnesses  were  ex- 
amined on  both  sides.  After  issue  had  been  joined,  and 
publication  had  passed  in  the  cause,  an  action  of  trespass 
on  the  case  for  the  damage  done  to  the  reversionary  in- 
terest of  the  plaintiffs  was  commenced  against  the  defend- 
ant and  his  partners  by  the  plaintiffs  against  the  de- 
fendant Jones  and  his  copartners,  the  Melin  Adda  Com- 
pany, in  respect  to  the  matters  forming  the  subject  of  the 
bill. 

The  equity  suit  came  on  to  be  heard  before  Lord  Cot- 
tenham  on  the  17th  November,  1840. 

Mr.  James  Wigram  and  Mr.  Ellison^  for  the  plaintiffs. 
Mr.  Girdlestane  and  Mr.  Metcalfe,  for  the  defendants. 

By  the  decree  of  Lord  Cotlenham,  dated  the  25th  Jan- 
uary, 1841,  the  plaintiffs^  bill  was  dismissed  with  costs, 
so  far  as  related  to  the  lower  pool,  and  as  to  the  whole  of 
the  plaintiffs'  demands  prior  to  the  10th  October,  1833. 

VOL.  I.  MM  M,  c.  c. 
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1842.  The  bill  so  far  as  related  to  the  whole  of  Llaethdu  Pool^  and 
as  to  the  demands  of  the  plaintiff,  in  respect  of  such  pool, 
since  10th  October,  1833,  was  retained  for  a  twelvemonth, 
and  in  the  mean  time  the  plaintiff  was  to  be  at  liberty  to 
proceed  to  a  trial  of  the  action  brought  by  the  plaintifb, 
or  some  of  them,  against  the  defendant,  in  relation  to  ike 
matters  in  respect  of  which  the  bill  was  retained. 

The  action  at  law  was  tried,  and  a  verdict  was  found  fiir 
the  plaintiffs  (a). 

The  cause  now  came  on  for  hearing  on  the  equity 
reserved. 

Mr.  Simpkinson  and  Mr.  Wielsby,  for  the  plaintiflb,  con- 
tended  that  the  verdict  and  judgment  at  law  had  settled 
the  question  of  title,  and  that  the  account  and  perpetual  in* 
junction  were  consequential. 

Mr.  Girdlegtane,  Mr.  Metcaffe,  and  Mr.  G.  Price,  for 
the  defendants,  insisted  that  the  action  had  not  really 
tried  the  question  which  the  Lord  Chancellor  intended 
to  be  tried,  vis.  what  particular  part  of  the  surface  now 
covered  with  water  consisted  of  the  old  pool  within  its 
ancient  limits,  and  what  particular  part  thereof  consirted 
merely  of  accretion. 

Feb.  25.  The  Vice  Chancellor — [After  stating  the  proceedings 

and  Lord  Coitenham^s  decree] — ^Now  this  decree  has  never 
been  sought  to  be  reheard  or  appealed  from,  as  I  under- 
stand it.  The  action  proceeds,  is  tried,  there  is  a  verdict 
and  final  judgment.  We  will  now  see  what  that  action  is 
which  Lord  Cottenham  held,  and  must  have  held,  to  be 
that  by  which  his  conduct,  or  the  conduct  of  the  Judge 
who  might  hear  the  cause  at  a  subsequent  period,  should 

(a)  The  nature  of  the  pleadings      tion  at  law  is  stated  at  length  in  tk 
and  of  the  issues  joined  in  the  ac-     Judgment  of  the  Yice-Chanccikr. 


_■^ 
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be  regulated.  Let  us  see  what  that  action  was,  rejecting  1842. 
the  matters  which  relate  to  the  lower  pool  and  the  narrow 
part  of  the  stream.  The  first  count  stating  the  title,  and 
the  acts  alleged  to  be  wrongful^  complains  of  them  as  to  the 
damage  and  injury  of  the  reversion^  and  concludes  for  da- 
mages. The  defendant  pleaded  several  pleas.  .Now  it  must 
be  remembered  that  those  pleas  are  pleaded^  as  the  record 
states^  on  the  24th  February,  1841,  the  date  of  Lord  Cotten- 
ham's  decree  being  the  25th  of  January  preceding.  The  first 
plea  is  the  general  issue  as  to  the  ancient  part  of  Llaethdu 
Pool  j  that  is,  merely  denying  the  wrongful  acts  imputed. 
Issue  is  joined  on  that,  and  the  verdict  and  judgment  are  for 
the  plaintiffs,  establishing  against  the  defendant  that  he 
had  done  those  acts.  The  second  plea,  as  still  confined  to 
the  ancient  part  of  LlaethduPool,is,that  the  persons  alleged 
to  be  tenants  of  it,  and  under  whom  the  defendant  would 
claim  if  they  were  tenants,  were  not  so  tenants ;  that  is, 
that  Edward  Hughes  and  Thomas  Williams  were  not,  nor 
were  either  of  them,  seised  in  their  or  either  of  their  de- 
mesne as  of  freehold  of  the  property.  Issue  is  joined  on 
that  plea,  and  judgment  is  for  the  plaintiffs  conclu- 
sively, establishing  against  the  defendant  the  fact  that 
they  were  so  seised  of  the  ancient  part  of  the  pool.  The 
third  plea  is  still  more  important.  The  third  plea  is,  so 
fer  as  relates  to  the  ancient  part  of  the  pool,  that  at  the 
times,  when,  &c.  the  reversion  of  or  in  the  said  part  of  the 
said  closes,  pieces  or  parcels  of  land,  that  is,  the  ancient 
pool,  did  not,  nor  did  the  reversion  of  or  in  any  part  thereof 
belong  to  the  plaintiffs  in  manner  and  form  as  in  the  declara- 
tion is  alleged.  Issue  is  joined  on  that,  and  the  verdict  and 
judgment  are  for  the  plaintiffs,  conclusively  and  for  ever 
establishing  against  the  defendant,  and  all  claiming  under 
him^  that  the  reversion  was  so  vested,  being,  therefore,  a 
fact  much  stronger  against  his  title  and  in  support  of  the 
plaintiffs,  than  any  other  verdict  and  judgment  could  possi- 

MM  2 
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1842.  bly  be^  because  any  other  verdict  and  judgment  could  not  be 
matter  of  estoppel^  which  I  apprehend  this  to  be.  The  fourth 
pleais^  that  the  reversionary  estate  and  interest  of  the  plain- 
tiffs of  and  in  the  ancient  part  of  the  pool  has  not  been^  nor 
is  injured,  reduced,  or  lessened  in  value  in  manner  and  fcmn 
as  alleged.  Issue  is  joined  on  that  plea,  and  verdict 
and  judgment  are  for  the  plaintiffs,  conclusively  establish- 
ing against  the  defendant  that  the  reversionary  inter- 
est was  not  only  damaged  but  injured  in  manner  and  form 
as  alleged.  That  relates  only  to  one  portion  of  the  pool, 
namely,  the  ancient  part,  the  entire  residue  of  the  subject 
matter  in  dispute  is  the  new  part  of  the  pool,  and  as  to 
that,  the  action  is  in  effect  confessed  in  a  subsequent  part 
of  the  pleadings  by  paying  a  sum  of  £2&  into  Court  as  the 
total  alleged  amount  of  the  injurious  damage  of  which  the 
plaintiffs  complained.  The  verdict  and  judgment  are,  that 
no  damage  beyond  the  £26  was  done.  That  fact^  there- 
fore, is  legally  established.  I  shall  presently  consider,  in  a 
few  words,  its  effect  in  this  Court,  but  in  establishing  the 
£act  that  no  more  damage  was  done  than  to  amount  to  the 
£25,  the  whole  record  establishes  with  it^  that^  by  the  means 
and  on  the  acts  alleged  in  this  record,  injurious  damage  to 
the  amount  of  £25  was  done;  the  entire  case, therefore, is 
clearly,  so  far  as  it  is  not  confessed,  conclusively  established 
against  the  defendant.  In  this  case,  therefore,  the  right  of 
the  plaintiffs  to  an  account  and  an  injunction,  whether  in 
the  exact  words  of  the  bill  may  be  another  question,  is  dear; 
it  is  a  matter  on  which  it  is  impossible,  as  it  seems  to  me, 
to  entertain  any  reasonable  doubt.  With  r^ard  to  the 
amount  of  the  damage,  it  has  been  stated,  that  this  re- 
cord, viewing  it  as  a  formal  matter  of  l^al  adjudication  on 
the  subject,  finds  the  damage  only  to  amount  to  £25  In. 
It  would,  therefore,  ex  facie  of  the  record,  exclude  a  matter 
of  account.  It  has,  however,  been  stated  here  to  me  by 
counsel  who  were  present  at  the  trial,  and  independently  of 
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the  faith  due  to  such  a  statement^  the  statement  is  in  itself  1842. 
highly  probable  according  to  the  ordinary  course,  that  evi- 
dence was  not  gone  into  with  a  view  to  damage ;  that  the 
case  was  so  opened  to  the  Judge,  and  so  opened  on  the 
ground  that  the  action  had  been  taken  up  by  this  Court 
as  the  means  of  investigating  the  disputed  matter  of  fact, 
and  the  plaintiffs,  as  has  been  truly  said,  could  not 
help  in  the  case  of  an  action,  it  not  being  an  issue 
directed  by  this  Court,  the  defendant  paying  the  sum  of 
dS25  Is.  into  Court  if  he  chose.  Considering,  therefore, 
the  action  in  that  light  as  an  action  adopted  by  this 
Court  for  that  particular  purpose,  I  am  of  opinion  that 
this  Court  is  not  concluded  with  regard  to  the  amount 
of  damage ;  I  think,  however,  that  it  was  an  error  in  the 
plaintiffs  to  receive  the  £25,  as  they  intended  to  come 
back  to  this  Court,  from  the  defendant,  and  it  therefore  will 
certainly  be  part  of  my  decree,  that,  without  prejudice  to 
any  question  of  amount,  the  sum  of  j£25  be  immediately 
repaid,  that  is,  be  repaid  within  ten  days  after  notice,  and 
with  liberty  to  repay  it  sooner,  I  shall  then  direct  an  ac- 
count and  an  injunction  in  terms  which  must  not  be  too 
large,  and  which  must  now  be  considered;  and  as  no  sub- 
stantial observation  has  been  made  on  the  subject  of  costs, 
the  costs  must  follow  the  result,  and  be  paid  up  to  the  pre- 
sent time  by  the  defendant  to  the  plaintiffs,  reserving  sub- 
sequent costs. 

I  have  omitted  to  observe  what  I  had  intended  to  state, 
that  if  the  defendant  had  meant  to  rely  on  that  part  of  his 
case  stated  in  the  answer,  which  alleged,  that  whatever  was 
the  title  to  the  soil  of  the  pool,  those  removals  of  the  soil 
were  justifiable,  and  justifiable  in  consequence  of  the  neces- 
sity arising  from  the  lower  position  of  the  mills,  and  the 
exigencies  of  that  establishment;  that  was  matter  pleadable, 
that  was  matter  which  ought  to  have  been  pleaded,  but  no 
such  matter  is  suggested  on  the  record  which  establishes 
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1842.        that  whatever  damage  was  done  was  damage  done  imjosti- 
fiably  and  injuriously. 

The  account  must  not  go  beyond  that  day  in  October, 
1833,  which  is  mentioned  in  Lord  Cottenham^s  decree. 

Let  the  Master  take  an  account  of  the  quantity  and  Talne 
of  the  soil,  oxide  of  iron,  ochre,  shine,  and  other,  if  any 
other,  mineral  substance  carried  or  taken  away  by,  or  by 
the  order  of  the  defendant,  since  the  10th  of  October,  1833, 
from  or  out  of  the  pool  called  Llaethdu  Pool,  as  well  the 
old  as  the  new  part  thereof,  which  have  been  sold  or 
wholly  or  partially  prepared  for  sale  by  him,  or  by  his  or- 
der, or  for  his  use,  or  on  his  account,  and  by  the  plaintiffii* 
consent.  Let  the  defendant  be  at  liberty  to  sell  all  such  of 
the  particulars  aforesaid,  as  he  has  now  ready  prepared  or 
in  the  course  of  preparation  for  sale.  The  plaintiffs  having 
received  the  sum  of  £25  Is.  as  the  amount  of  damages 
in  the  action,  let  that  sum  be  without  prejudice  with- 
in ten  days  after  service  be  repaid  by  them  to  the  de- 
fendant without  prejudice  to  any  question  of  account 
in  the  cause,  and  the  defendant  is  to  pay  the  plaintiflh* 
costs  of  the  suit  in  equity  up  to  this  time.  Then  the 
*  injunction  will  be  to  restrain  the  defendant,  his  agents, 
and  servants,  in  the  usual  way,  from  taking  and  carrying 
away  from  and  out  of  the  bed  and  bottom  of  the  said  pool 
or  any  part  thereof,  any  soil,  oxide  of  iron,  ochre,  shine, 
deposit  or  other  mineral  substance,  and  from  puddling, 
loosening,  disturbing,  and  floating  off,  and  from  causing  to 
be  puddled,  loosened,  disturbed  and  floated  off,  any  soil, 
oxide  of  iron,  ochre,  shine,  deposits  or  mineral  substances 
which  have  already  been  deposited,  or  which  may  here- 
after be  deposited,  upon  the  beds  of  the  said  pool  called 
Llaethdu  pool. 

The  decree  to  be  without  prejudice  to  any  applicatioii 
which  the  defendant  may  make  for  any  purpose  connected 
with  the  use  or  working  of  the  Melin  Adda  Mills ;  and  let 
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him  be  at  liberty  to  make  any  such  application^  and  let  1842. 
either  party  be  at  liberty  to  apply  generally.  I  do  not 
mean  at  all  to  prevent  the  defendant^  if  he  has  the  right, 
fix)m  going  np  the  streamfor  the  purpose  of  keeping  the  wa- 
tercourse  open.  The  decree  to  be  without  prejudice  to  any 
application  which  the  defendant  may  make  in  connection 
with  the  use  or  working  of  the  Melin  Adda  Mills :  And  let 
him  be  at  liberty  to  make  any  such  application,  and  let 
either  party  be  at  liberty  to  apply  generally ;  and  let  the 
Master  be  at  liberty  to  state  special  circumstances*  The 
account  relates  to  so  singular  a  subject  that  it  may  be  of 
use  (a). 

(a)  The  following  case  extracted  would  grant  a  perpetual  injunction 

from  the  20th  volume  of  Seijeant  after  a  verdict  at  law,  where  the 

Hill's  MSS.,  though  not  cited  in  verdict  was  in  an  action  brought 

the  above  case,  was  intended  to  by  the  plaintiff  in  equity,  and  not 

have  been  cited,  if  any  argument  in  an  issue  or  action  directed  by  the 

had  been  addressed  to  the  Court  Court:  — 

on  the  question,  whether  the  Court  BthJulv,  1780. 

From  Mr, 
LiARDET  and  Adams  v,  Johnson  and  Another.  Douglat. 

Decrbbd  by  Eyre,  Baron,  and  Masters  Graves  and  Leeds,  sitting  for  In  Chancery. 
Lard  Chancellor,  at  Lincoln's  Inn  Hall,  5th  July,  1780.  After  T.  20  G.  3.  S.  C.  Bull, 

The  plaintiff  Liardet  on  the  3rd  April,  13  Geo.  3,  obtained  a  patent  ^-  P-  «<^i'* 
for  a  cement  of  his  invention,  and  for  the  exclusive  use  thereof  for  the  '  ^* 
term  of  14  years  in  England,  Wales,  and  the  plantations,  upon  the  usual 
condition  that  if  he,  his  executors,  administrators,  or  assigns,  should  not 
particularly  describe  and  ascertain  the  nature  of  his  invention,  and  in 
what  manner  it  was  to  be  made  and  applied,  by  an  instrument  in  writing 
under  his  hand  and  seal,  the  same  to  beinrolled  in  the  Court  of  Chancery 
within  four  calendar  months  after  the  date  of  the  letters  patent,  then  the 
letters  patent  to  determine  and  be  void. 

The  specification  was  accordingly  inrolled,  on  the  3rd  August  following, 
which  was  clearly  within  the  time,  although  the  defendant  Johnson  in 
his  answer  made  a  question  on  the  point. 

The  patent  was  assigned  by  Liardet  to  Messrs.  Adams,  10th  May,  1 774. 

Liardet  having  made  some  additions  or  alterations  (as  was  alleged) 
in  the  manufacture  of  the  cement,  which  made  it  more  valuable  and  more 
perfect,  it  was  agreed  between  him  and  Messrs.  Adams,  that  they  should 
re-assign  the  patent  to  him,  in  order  that  he  might  apply  to  Parliament 
for  an  enlargement  of  the  term,  and  also  to  extend  the  exclusive  right  to 
Scotland*    Such  a  re-assignment  was  accordingly  madci  Liardet  at  the 
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1842.  nsLtae  time  executing  a  declaration  of  the  purpose  thereof,  and  covenanting 

to  convey  back  to  Messrs.  Adams  all  the  benefit  of  the  letters  patent  and 
of  the  act  of  Parliament. 

An  Act  of  Parliament  was  accordingly  applied  for,  and  obtained  16 
Geo.  3,  c.  29,  by  which  the  exclusive  privilege  of  using  and  selling  the 
cement  as  improved  was  granted  for  18  years,  from  the  date  of  the  act, 
13th  May  1 776,  and  extended  to  Scotland,  still  on  the  condition  that  a 
specification  of  preparing  and  applying  it  should  be  inrolled  within  four 
months  after  the  passing  of  the  act. 

The  new  specification  was  inrolled  on  the  4th  September,  1776,  and 
Messrs.  Adams  continued  to  make  and  sell  the  cement  as  before  the 
reassignment  to  Liardet,  allowing  him  a  certain  proportion  of  the  pro- 
fits, as  had  been  agreed  upon  between  them  when  he  first  conveyed  his 
patent  to  them.  There  had  been  no  new  conveyance  of  the  privilege 
granted  by  the  act  according  to  Liardet's  stipulation  when  this  suit  was 
instituted. 

In  May,  1777,  the  plaintiffs  filed  their  bill  against  the  defendant  John- 
son, who  had  also  obtained  a  patent  subsequently  to  that  of  the  plaintifis 
fbr  a  cement  of  a  nature  very  similar,  except  that  he  had  introduced  a 
new  article  or  ingredient  into  his  composition,  and  against  the  other 
defendants  Downes  and  Bellman,  two  workmen  of  Johnson's,  setting  forth 
the  particulars  above  stated,  complaining  that  the  defendants  had  evaded 
their  exclusive  right,  and  praying  an  account  and  an  injunction. 

Before  the  time  to  answer  was  out,  the  plaintifis  having  laid  an  affidavit 
before  the  Court  stating  the  most  material  parts  of  their  case,  as  above 
mentioned,  and  also  swearing  that  they  verily  believed,  that  since  the 
passing  of  the  act,  and  the  inrolment  of  the  specification  under  it  and 
not  before,  the  defendant  Johnson,  and  the  other  two  as  his  servants, 
had  made  and  used  great  quantities  of  a  cement  similar  to  Liardet's. 
That  they  had  seen  and  examined  it,  and  that  fh)m  such  examination  they 
believed  it  to  be  made  and  used  according  to  the  invention  of  Liardet,  or 
on  the  same  principles,  with  very  little  addition  or  subtraction,  and  men- 
tioning certain  houses  where  they  had  employed  it.  And  the  defendant 
Johnson,  having  also  made  an  afiidavit  which  tended  both  to  impeach  the 
novelty  of  Liardet's  cement,  and  also  to  prove  that  what  he  had  used  was 
materially  different  from  it,  but  which  did  not  directly  deny  the  novelty 
of  the  plaintiffs'  composition,  and  counsel  having  been  heard,  Lord 
Chancellor  Bathursty  on  the  12th  June,  1777,  made  an  order  that  an  in- 
junction should  issue  to  restrain  the  defendant  Johnson  and  his  servants 
from  making,  using,  or  vending  the  composition  in  question,  as  prayed  by  die 
bill,  until  the  further  order  of  the  Court,  the  plaintiffs  undertaking  to  bring 
an  action  at  law,  and  to  proceed  to  trial  therein  without  delay,  as  soon  as 
the  defendants  should  have  fully  answered  the  plaintiffs'  bill,  but  such 
injunction  was  not  to  extend  to  prevent  Johnson  from  finishing  the 
houses  mentioned  in  the  affidavit,  which  he  had  begun  to  cover  with  his 
cement,  he  submitting  by  his  counsel  to  account  in  respect  of  those  houses 
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in  case  the  Court  on  the  hearing  should  direct  an  account.  The  injunction  1842. 

accordingly  issued. 

The  defendants  Johnson  and  Downes  put  in  several  answers  in  Septem- 
ber, 1777,  (as  did  the  other  defendant  Bellman.  I  suppose  though,  as  no 
proceedings  were  had  against  him,  his  answer  was  not  stated  in  the  briefs 
for  the  plaintiffs).  Downes  swore  in  his  answer  that  he  had  acted  merely 
as  the  servant  of  Johnson. 

Upon  the  answers  coming  in,  the  plaintiff  Liardet,  agreeably  to  the  un-  BulL  N.  P.  76. 
dertaking  under  the  Lord  Chancellor's  order,  brought  an  action  on  the  case 
in  B.  R.  against  the  defendant  Johnson,  and,  after  stating  in  his  declara- 
tion the  first  patent,  the  act  of  Parliament,  and  that  in  pursuance  thereof 
he  had  inroUed  a  specification  of  his  invention,  he  charged  the  defend- 
ant by  the  first  count  with  "  making,  using,  and  putting  in  practice  hb 
said  invention."  By  the  second,  with  **  making,  using,  and  putting  in  prac- 
tice part  of  his  said  invention."  By  the  third,  with  "  counterfeiting,  imi- 
tating, and  resembling  it"  By  the  ^urth,  with  making,  and  causing  to  be 
made,  additions  to  his  invention,  whereby  to  pretend  himself  the  inventor, 
and  for  pretending  himself  the  inventor,  contrary  to  the  form  of  the  said  act 

This  action  was  tried  at  the  sittings  after  H.  18  Geo.  3,  at  Westmin- 
ster Hall,  before  Lord  Mansfield  and  a  special  jury,  and  a  verdict  was 
found  for  the  plaintiff. 

In  Easter  term  following  a  new  trial  was  moved  for  and  granted,  Lord 
Mansfield  saying,  in  delivering  the  opinion  of  the  Court,  that  it  was  an  ac- 
tion brought  in  effect  by  direction  of  the  Court  of  Chancery,  and  to  be  a 
ground  for  a  perpetual  injunction  ;  and  that,  therefore,  they  ought  to  con- 
sider whether  on  the  first  trial  the  cause  had  been  so  completely  discussed 
and  understood  as  to  be  a  ground  for  a  perpetual  injunction.  He  and  the 
rest  of  the  Court  were  of  opinion  that  it  had  not. 

The  second  trial  came  on  at  the  sittings  after  Trinity  term,  18  Geo.  3, 
before  Lord  Mansfield.  The  defendant  produced  a  good  deal  of  new  evi- 
dence ;  but  after  the  trial  had  lasted  from  nine  in  the  morning  till  past 
eleven  at  night,  the  special  jury  having  retired  for  a  very  short  time 
brought  in  another  verdict  for  the  plaintiff. 

No  new  trial  was  mov^  for  after  the  second  verdict,  but  the  plaintiff 
in  Chancery  having  replied,  the  cause  was  at  issue,  and  the  defendants  eza* 
mined  a  number  of  witnesses,  chiefly  those  who  had  been  produced  by 
them  at  the  trials  at  law,  with  a  view  to  establish  the  same  points  on  which 
they  had  relied  before  the  jury.  The  plaintiffi  only  proved  the  records  of 
the  action,  and  of  the  two  verdicts. 

The  cause  came  on  to  be  heard  before  Mr.  Baron  Eyre^ 

Mr.  Mansfieldy  Mr.  Maedtmald,  Mr.  Arden,  Mr.  Thomson,  and  Mr. 
^otf^/(Cu  being  of  counsel  for  the  plaintiffs;  and  Mr.  Maddocks,  Mr.  JTeityofi, 
and  Mr.  MUford  for  the  defendants. 

On  the  part  of  the  plaintiflb  it  was  contended,  that  the  two  verdicts 
ought  to  be  conclusive,  that  as  no  new  trial  bad  been  moved  for  after  the 
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second  trial,  it  was  too  late  to  impeacb  the  truth  of  the  last  verdict ;  and  that 
every  fact  alleged  in  the  declaration,  and  necessary  to  support  the  action, 
must  be  taken  as  proved  and  found  by  the  jury,  and  that  agreeably  to  the 
terms  and  spirit  of  the  decretal  order,  granting  the  temporary  injunction, 
that  injunction  ought  now  to  be  made  perpetual.  That,  if  it  was  competent 
to  the  defendants  to  read  any  evidence,  it  could  only  be  such  as  in  a  court 
of  law  would  furnish  aground  for  granting  a  new  trial,  such  for  instance  as 
new  evidence,  which  not  only  had  not  been  produced  before  the  jury,  bat 
which  it  was  not  in  the  defendants'  power  to  have  produced,  or  evidence 
to  shew  misconduct  in  the  jury.  That,  strictly,  it  was  not  for  the  defend- 
ants to  impeach  the  verdict  even  on  such  grounds  as  those  in  this  Court, 
and  in  this  stage  of  the  cause;  for  that  the  proper  time  and  place  wai 
within  the  time  allowed  by  the  Court  in  which  the  action  at  law  was 
brought,  and  in  that  Court.  But  that,  in  truth,  none  of  the  depositioDi 
for  the  defendants  would  be  found  to  be  of  the  tendency  just  mentioned. 
That  they,  in  general,  consisted  of  a  repetition  by  the  same  witnesses  of 
what  had  been  sworn  before  the  jury  on  the  same  questions  of  fact  directly 
at  issue  in  the  action  ;  and  that  the  little  new  evidence  they  contained 
( as  for  instance  a  patent  and  specification  of  one  work  which  they  contended 
to  be  the  same  in  substance  with  the  plaintiflTs)  was  all  accessible  to  die 
defendants  before  the  trials  at  law.  That  if  a  court  of  equity  were  upon 
the  written  depositions  of  persons,  who  had  or  might  have  been  examined 
and  cross-examined  before  a  jury,  to  draw  a  different  condusion  in  point 
of  fact  from  what  the  jury  had  done,  it  would  act  in  opposition  to  the  ge- 
neral and  established  principle^  that  where  there  are  doubts  and  apparent 
contradictions  as  to  questions  of  fact  in  a  cause,  the  courts  of  equity  are 
not  the  proper  tribimals  for  investigating  such  questions,  but  ought  to  send 
them  before  a  jury,  in  order  to  be  informed  of  the  truth  of  them.  That 
if  such  a  principle  was  applicable  on  any  occasion,  it  was  on  this  point;  for 
that  twelve  special  jurymen  must  certainly  be  much  better  judges  of  the 
nature  of  such  an  invention  as  that  in  question  than  a  single  judge  sitting 
in  a  court  of  equity.  They,  therefore,  contended  that  the  defendants 
ought  not  to  be  permitted  to  send  their  evidence. 

On  the  part  of  the  defendants  it  was  urged  tiTat  the  Court  would  never 
grant  a  perpetual  injunction  on  a  verdict  at  law  ;  that  it  will  alwajrs  direct 
an  issue,  first,  before  binding  the  parties  for  ever,  and  for  this  reason, 
because  the  trial  and  verdict  upon  an  issue  are  under  the  control  and 
direction  of  the  Court,  which,  if  dissatisfied  with  the  verdict,  may,  without 
the  intervention  of  the  court  of  law,  set  it  aside  and  direct  a  new  trial. 
That  the  verdict,  or  rather  the  last  verdict,  was  not  conclusive ;  that  it 
could  not  be  pleaded  in  a  new  action,  and  would  only  be  evidence.  That 
contrary  evidence  might,  therefore,  be  heard  to  contradict  it,  and  that,  if 
so,  it  would  appear  that  the  defendants'  evidence  in  the  present  case  most 
completely  contradicted  the  verdict  in  the  plaintifis'  favour,  both  as  to 
the  novelty  of  the  invention,  the  fulness  and  clearness  of  the  apecifieaiiom, 
and  the  invasion  by  the  defendants,  which  three  points  it  was  absolutdy 
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incumbent  on  the  plaintiffs  to  make  out  before  they  could  be  entitled  to 
the  relief  prayed  for.  The  cases  of  the  Earl  of  Bath  v.  Sherwin,  Prec. 
in  Ch.  261,  and  of  Lord  Pomfretf  in  the  House  of  Lords,  were  cited 
as  instances  where  the  Court  had  refused  to  grant  perpetual  injunctions, 
after  several  verdicts  upon  actions  at  law. 

In  answer  to  this  part  of  the  argument  for  the  defendants,  it  was 
observed  that  Lord  Cowper,  indeed,  in  the  case  of  the  Earl  of  BcUh 
▼.  Sherwm^  had  refused  to  grant  a  perpetual  injunction  afWr  five 
verdicts  in  ejectments ;  but  upon  an  appeal  the  House  of  Lords  granted 
the  injunction.  1  Wms.  673.  That  in  the  case  of  Leighton  v.  Sir 
Edward  Leighton,  3  Wms.  673,  Lord  Parker  had  granted  a  perpe- 
tual injunction,  after  three  concurrent  verdicts  in  ejectment,  although 
there  had  been  two  previous  verdicts  in  favour  of  the  other  party. 
That  the  reasoning  of  his  Lordship,  in  that  case,  was  extremely  appli- 
cable to  the  present;  for  he  said  that,  as  the  two  last  verdicts  had 
been  upon  trials  directed  by  the  Court,  he  did  not  see  what  the  Court  had 
been  doing,  unless  there  should  now  be  a  perpetual  injunction.  That 
here  the  action  and  trials  must  be  considered  as  if  expressly  directed  by 
the  Court ;  and  that,  if  they  were  not  to  be  conclusive  in  any  one  case,  but 
must  be  succeeded  by  an  issue,  the  plaintiff  had  been  deceived  by  being 
brought  into  an  undertaking  to  bring  an  action,  the  result  of  which  could 
not  ascertain  the  right.  That  the  case  of  Lord  Pomfret  was  extremely 
anomalous,  and  could  never  be  a  precedent  That,  in  that  case,  although 
it  was  an  action,  not  an  issue,  this  Court  had  been  moved  for  a  new  trial, 
and  the  House  of  Lords,  on  an  appeal,  had  directed  one.  N.B.  which  was 
perfectly  irregular.  It  seemed  to  be  taken  for  granted  in  this  cause, 
by  the  counsel  on  both  sides  and  by  the  learned  Judge,  that  in  the  case 
of  an  action,  though  brought  in  consequence  of  an  order  of  the  court  of 
equity,  that  Court  cannot  grant  a  new  trial.  But  this  case  of  Lord 
Pomfret  seems  a  direct  authority  to  shew  that  the  courts  of  equity  may ; 
for  the  Court  of  Chancery  entertained  the  motion,  and  the  House  of  Lords, 
sitting  as  a  court  of  equity,  actually  granted  the  new  trial.  Indeed,  if 
the  courts  of  equity  can  set  aside  a  verdict  on  an  issue,  which  is  in  form 
of  an  action,  there  is  no  reason  why  they  should  not  in  an  action  directed 
by  themselves.  In  the  case  of  an  issue,  the  court  of  equity  will  give 
leave  to  move  the  court  of  law  out  of  which  the  record  goes  for  a  new 
trial.    Hope  and  others  v.  Oust  and  others,  Hil.  15  G.  3. 

Note. — Some  doubts  were  at  first  started,  how  far  the  record  of  the 
action  and  verdicts  could  be  given  in  evidence  on  the  hearing,  as  they  did 
not  make  part  of  any  of  the  allegations  in  the  bill ;  but,  upon  consideration, 
those  doubts  soon  vanished,  because  the  terms  of  the  order  and  the  de- 
fendant Johnson's  answer  certainly  made  them  evidence,  because  he 
insisted  he  ought  not  to  account  for  the  profits  he  had  made,  until  the 
plaintiffs  should  have  established  at  law  their  sole  and  exclusive  right. 

On  the  question  of  the  admissibility  of  the  defendants'  evidence,  Mr. 
Baron  Egre  delivered  himself  as  follows:  **  Strictly  speaking,  in  the  same 
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point  and  between  the  same  parties,  a  verdict  is  always  ooodiahre.  Itt 
cases  like  ejectments  it  is  only  evidence,  because  it  does  not  ^ipear  en 
the  record  that  the  point  is  the  same.  If  those  verdicts  had  been  gtftn 
after  Uie  hearing  of  the  cause,  they  would  have  been  conclnaive,  but  tiiey 
were  given  before  the  cause  came  on  to  be  heard.  I  do  not  see  my  way 
in  a  case  so  circumstanced.  I  shall  admit  the  evidence  to  be  read.  Thit 
operation  it  may  have  is  a  difficult  question.  As  to  all  those  points  wUdi 
may  have  been  discussed  at  the  trial  the  Court  may  think  it  imptapa  to 
attend  to  the  depositions,  and  1  reserve  to  myself  the  lulleat  liberty  en 
that  matter." 

The  evidence  was  then  read  to  the  effect  as  above  stated,  and  die  de- 
fendants' counsel  pressed  strongly  for  an  issue ;  and,  besides  the  tafia 
above  mentioned,  insisted  that  the  plaintifls'  ^ecification  waa  aoeoninsed^ 
general,  and  inaccurate,  that  it  would  be  impossible  for  the  defendant  to 
know  whether,  in  any  cements  he  might  be  disposed  to  use,  be  did  or  did 
not  interfere  with  the  plaintiffi  and  infringe  the  injunction. 

The  plaintiffs  waived  all  benefit  of  account 

Etfre,  Baron. — ^The  ordinary  relief  in  the  case  of  a  patent  b  an  in- 
junction and  an  account.  When  the  right  is  disputed  the  Court  expedi 
that  to  be  ascertained  by  a  trial  at  law.  If  such  trial  has  been  had  and 
a  verdict  found  for  the  plaintiff^  before  the  bill  is  brought,  the  only  ques- 
tion is  how  is  the  invasion  to  be  prevented.  An  injunction  in  thb  case  ii 
very  different  from  one  on  bills  of  peace,  or  to  prevent  the  bringing  of  ac- 
tions. There  it  is  a  very  extraordinary  remedy.  It  is  depriving  a  man 
of  a  right  common  to  all :  the  right  of  bringing  any  claim  he  may  have 
before  a  court  of  law.  The  sort  of  injunction  here  prayed  does  not  deprrre 
the  defendant  of  any  right. 

If  the  cause  had  gone  on  to  a  hearing  the  Court  would  either  have 
directed  an  action  or  an  issue,  and  then  the  subsequent  decision  would 
have  been  according  to  the  event  of  the  trial. 

I  conceive  there  is  no  difference  as  to  the  effect  here  between  an  actioo 
and  an  issue.  The  latter  often  brings  a  question  more  neatly  before  a  jury ; 
it  is  an  incidental  difference,  that  in  the  case  of  an  issue  the  Judge  makes 
his  report  here,  and  the  motion  for  a  new  trial  is  made  here,  which  may 
be  appealed  from. 

I  know  not  when  or  how  that  practice  was  introduced,  perhaps  it  would 
have  been  better  if  it  had  never  taken  place. 

The  granting  the  temporary  injunction  in  this  cause  in  the  b^;inning 
shews  what  I  have  before  advanced,  that  an  injunction  is  an  ordmary 
relief  in  such  cases. 

How  does  this,  in  substance,  differ  from  an  action  directed  upon  the 
hearing?  If  the  cause  had  come  on  to  be  heard,  without  a  previous  trial 
at  law,  and  there  had  been  all  the  evidence  then  for  the  defendants  which 
has  now  been  produced,  and  evidence  also  for  the  plainti£^  the  Court 
would  have  sent  it  to  law.    Suppose  there  had  been,  in  that  case,  these 
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two  TerdictSy  and  a  long  contested  trial,  and  the  cause  bad  come  on  again, 
whatever  might  have  been  the  private  opinion  of  the  Court,  (if  indeed 
they  would  take  upon  them  to  be  plasterers),  I  have  no  doubt  that  it 
would  not  have  hesitated  to  grant  the  relief  prayed  for,  viz.  *^  An  injunc- 
tion and  an  account,  if  there  was  evidence  which  would  entitle  the  plain* 
tiff  to  an  account'* 

It  seems  to  me  that  the  case  is  now  the  same  in  substance.  Indeed, 
I  think  the  method  which  was  taken  of  postponing  the  hearing  till  after 
the  trial  preferable.  As  to  what  has  been  said,  that  it  will  be  a  hardship 
to  tie  the  defendant  up  for  ever  from  making  the  cement,  upon  two 
trials,  if  the  plaintiffs  have  established  their  right  at  law,  they  are  entitled 
to  tie  him  up.     This  is  not  different  from  other  injunctions  in  like  cases. 

I  do  not  inquire  into  the  weight  and  merits  of  the  evidence  now  laid 
before  me.  I  am  glad  I  admitted  it  I  at  first  thought  the  verdict  con- 
clusive, I  do  not  now  think  it  so  conclusive  that  it  could  be  pleaded;  I 
cannot  put  a  case,  where  there  could  be  an  opportunity  of  pleading  it 
But  it  does  not  become  me  in  a  court  of  equity  on  a  doubt  of  mine  to 
impeach  it,  I  am  not  the  proper  Judge  of  the  question. 

The  evidence  which  has  been  read  only  goes  to  the  point  of  the  verdict. 
If  there  had  been  extrinsic  evidence,  which  went  to  shew  any  ground  for 
not  granting  the  injunction,  the  case  would  be  different 

As  to  the  form  of  the  injunction  (about  which  some  difficulty  had  been 
raised  by  one  of  the  defendants'  counsel),  it  must  necessarily  follow  the 
form  of  the  temporary  injunction. 

I  do  not  know  that  the  injunction  will  benefit  the  plaintiffs,  because 
upon  an  application  to  this  Court  on  an  infringement  of  the  specification, 
it  may  be  competent  to  the  defendant  to  shew  that  what  he  has  done  is 
no  infiringement,  and  then  perhaps  he  may  be  at  liberty  to  produce  the 
evidence  which  was  offered  now. 

Injunction  decreed  against  Johnson,  but  without  costs. 
Bill  dismissed  as  to  Downes,  with  costs. 
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V/^'  oo""/-  Rose  v.  Clarke. 

May  2ord. 

On  the  mar-        JOHN  HOOD,  by  his  will,  devised  his  real  estates  to  his 

riage  of  A.  "^  •  i      i_ 

and  B.,  the  for*  daughter  Isabella,  and  her  heirs,  upon  trust,  with  the  con- 
which  consisted  sc^t  of  Dummeller  and  Lakin,  his  executors,  to  sell  the 
ofmonc^*die"  estates,  and  distribute  the  money  arising  from  the  sale 
from  c.  to  D.,    amougst  his  children. 

and  secured  by 

the  bond  of  c,  After  the  death  of  the  testator,  and  in  the  year  1806, 
the  tntended*^  P^^t  of  the  property  was  purchased  by  Joseph  Clarke,  who 
w'iJfel^d^beir  ^^  married  the  testator's  daughter  Isabella;  and  Clarke 
issue.  Tbebond  and  his  father  gave  their  joint  bond  to  secure  the  amount  d 
to  in  the  setde-  the  purchasc-mouey,  1705/.  14^.,  to  Dummeller  and  Lakin. 
w\^h  fortune  Mary,  another  daughter  of  the  testator,  married  Mat- 
was  ^«^^n  thew  Rose,  and  in  contemplation  of  that  marriage,  the  in- 
been  paid  to  the  tended  wife's  fortune,  which  consisted  for  the  most  part  of 
l^lr*t«l  her  share  of  the  monies  arising  under  the  testator's  will, 
mll^^  U)  knd  *^^  amounted  in  the  whole  to  1073/.,  was  by  an  indenture 
the  wife's  for.     of  Settlement  of  the  11th  May,  1809,  assigned  to  William 

tune  to  A.y  the 

husband,  on  Hood  and  Johu  Rosc,  upon  the  usual  trusts  for  the  in- 
curity  "**The**"  tended  husband  and  wife  and  their  issue.  This  settlementi 
marriage  took     ^q  which  Mary  Hood,  Matthew  Rose,  and  the  trustees,  were 

effect,  and  some  ^  j  9  1 

years  afterwards 

the  son  of  A.  and  B.  filed  his  bill  against  C.  to  recover  the  money  due  upon  the  bond,  allegtBg 
that  C.  with  knowledge  of  the  existence  of  the  settlement,  and  that  according  to  its  proTisions  the 
paoney  ought  to  have  been  paid  to  the  trustees,  wrongfully  paid  the  money  to  A.,  who  had  wasted 
it  and  become  bankrupt.  In  support  of  the  allegation  as  to  C.'s  knowledge  of  the  provisions  of 
the  settlement,  the  plaintiff  gave  some  general  evidence  connecting  him  with  that  instrument:  as 
that  he  was  brother-in-law  of  B.,  that  the  parties  married  from  his  house,  that  he  was  spoken  to 
on  the  subject  of  the  settlement,  that  it  was  prepared  by  his  attorney,  and  that  he  was  present 
when  it  was  read  over  previously  to  execution ;  but  the  bond  was  not  produced,  nor  was  there  any 
proof  of  its  existence,  and  C,  by  his  answer  (which  was  in  evidence),  averred  that  it  had  been 
long  since  satisfied : — Held,  under  these  circumstances,  that  the  plaintiff  could  not  recover  from 
C.  the  amount  of  the  bond. 

An  equitable  title  to  money -secured  by  bond  is  not  of  itself  suflScient  to  entitle  the  party  in- 
terested to  sue  the  obligor  in  equity  for  payment  of  the  money. 

Before  a  payment  by  a  debtor  to,  or  under  the  direction  of,  his  legal  creditor,  can  be  im- 
peached or  avoided  to  the  prejudice  of  the  debtor,  it  must  be  shewn  clearly  either  that  the 
debtor  was  subjected  to  the  obligation  of  seeing  to  some  particular  mode  of  application  of  the 
money,  which  was  not  pursued,  or  that  the  debtor  having  notice  of  circumstances  rendering  it 
inequitable  for  the  legal  creditor  to  receive  or  direct  the  payment,  could  reasonably  and  with 
safety  have  avoided  making  the  payment 

The  court  refused  to  admit  secondary  evidence  of  a  declaration  of  trust,  there  beii^  ttroog 
circumstantial  evidence  to  shew  that  the  original  instrument  was  not  stamped. 

QiMere,  whether  the  mere  fact  that  the  plaintiff  has  filed  a  replicmtioD  to  the  •oswtr  of  a  de- 
fendant preclndet  him  from  examining  that  defendant  as  a  witness. 
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the  only  parties,  stated  the  1073/.  to  have  been  actually  paid  1842. 
to  the  trustees,  and  it  gave  power  to  the  trustees  to  lend  r^!^7 
the  money  to  the  husband  on  his  real  or  personal  security.  v. 

Mary  Bose  died  in  1812^  leaving  issue  one  son  only^ 
namely^  the  plaintiflf,  who  in  February,  1833,  filed  the 
present  bill,  stating  the  following  case:  That  at  the  time 
of  the  execution  of  his  mother's  settlement,  the  before* 
mentioned  sum  of  1073/.  was  in  the  hands  of  Joseph  Clarke, 
and  that  the  same  or  the  principal  part  thereof  consisted  of 
money  due  from  him  on  the  before-mentioned  bond;  and 
that,  although  it  was  stated  in  the  settlement  that  that  sum 
had  been  paid  to  the  trustees,  yet  such  was  not  the  case ; 
but  that,  by  concert  or  agreement  between  DummeUer, 
Lakin,  the  trustees,  and  Clarke,  it  was  permitted  to  con- 
tinue in  the  hands  of  Clarke  on  the  security  of  the  bond  : 
that  shortly  after  the  marriage,  DummeUer  and  Lakin  exe- 
cuted a  deed-poll  reciting  these  circumstances,  and  declar- 
ing that  1073/.,  part  of  the  money  secured  by  the  bond, 
was  the  same  sum  as  had  been  made  the  subject  of  the 
settlement,  and  was  held  by  them  on  the  trusts  of  the  set- 
tlement :  that  after  the  death  of  Mary  Rose,  and  while 
the  plaintiff  was  an  infant,  Joseph  Clarke,  although  he 
knew  that,  according  to  the  provisions  of  the  settlement, 
the  money  ought  to  have  been  paid  to  the  trustees,  in 
order  that  the  same  might  be  invested  for  the  benefit  of 
the  plaintiff,  paid  the  1073/.  by  various  portions,  at  differ- 
ent times,  to  Matthew  Bose,  in  order  to  enable  him  to 
apply  the  same  to  his  own  use ;  and  that  Matthew  Bose 
accordingly  did  apply  the  money  to  his  own  use,  without 
giving  any  security  for  the  same :  that  these  payments  were 
made  with  the  privity  of  DummeUer  and  Lakin,  and  that 
they  did  not  interpose  to  prevent  the  making  thereof: 
that  Matthew  Bose  afterwards  became  bankrupt,  and  re- 
ceived his  certificate  without  having  repaid  any  part  of  the 
money. 

The  bUl  further  stated  the  deaths  of  Lakin  and  Dum- 
meUer, and  Hood,  one  of  the  trustees  under  the  settle- 
menty  probate  of  their  wills  by  their  respective  executors. 
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1842.        the  subsequent  bankruptcy  of  John  Rose,  and  the  receipt 
-J  by  him  of  his  certificate  of  conformity. 

V.  The  bill  charged  that  Dummeller  and  Lakin  colluded 

with  Joseph  Clarke  to  aid  Matthew  Rose  with  the  pay- 
ments in  question^  to  the  prejudice  of  the  plaintiff  while 
an  infant,  and  that  the  executors  of  Dummeller  and  Lakin, 
and  of  the  trustees,  (the  executors  of  Lakin  being  Matthew 
and  John  Rose,)  were  bound  to  apply  the  assets  of  their 
respective  testators  in  making  good  such  payments. 

The  bill  which  was  filed  against  Joseph  Clarke,  the  execu- 
tors of  Dummeller,  the  executors  of  Lakin,  the  executors  of 
Hood,  and  the  assignees  under  Matthew  Rose's  bankruptcy, 
prayed  that  the  plaintiff  might  be  entitled  to  have  the  said 
sum  of  1073/.  made  good  by  the  defendants,  or  some  or 
one  of  them,  and  by  the  respective  estates  of  Dummeller, 
Lakin,  and  Hood  respectively,  or  one  of  them,  &c. 

The  defendant,  Joseph  Clarke,  by  his  answer  admitted 
(and  this  part  of  the  answer,  as  far  as  the  asterisk,  was 
read  by  the  plaintiff),  that  in  the  year  1806  he  had  pur- 
chased &om  Dummeller  and  Lakin  certain  lands,  to  secure 
the  purchase-money  for  which  he  and  his  father  gave  and 
executed  to  the  vendors  their  joint  bond,  but  that  he 
could  not  at  that  distance  of  time  set  forth  as  to  his 
knowledge,  &c.  the  date  of  the  bond,  or  the  particular 
sum  for  which  it  was  given;  he,  however,  stated  that 
he  and  his  father,  or  one  of  them,  sometime  afterwards, 
and  upwards  of  twenty  years  ago,  duly  paid  and  satis- 
fied, or  duly  accounted  for,  the  full  amount  of  the  prin- 
cipal and  interest  due  upon  the  bond,  and  were  duly 
released  and  discharged  from  all  liability  thereon  by  Dum- 
meller and  Lakin ;  moreover,  that  he,  the  defendant,  mar- 
ried Isabella,  one  of  the  daughters  of  the  testator,  and  that 
in  right  of  his  wife  under  the  testator's  wiU  he  became  en- 
titled to  a  considerable  sum  out  of  the  testator's  estate, 
which  sum  was  not  paid  to  him  or  his  wife  by  Dummeller 
or  Lakin,  or  either  of  them ;  but  the  same  was,  to  the 
best  of  his  recollection,  allowed  to  him  in  account  with 
them  out  of  the  principal  and  interest  secured  upon  the 
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bond^  as  well  as  some  other  monies  which  the  defendant^  1842. 
at  the  special  instance  and  request  of  Dummeller  and 
Lakin,  paid  to  some  of  the  legatees  under  the  testator's 
will  in  respect  of  their  legacies ;  but  to  whom  in  particular^ 
or  in  what  respective  amounts^  or  at  what  time  or  times 
paid^  he  could  not  at  that  distance  of  time  set  forth^  as  to 
his  knowledge,  remembrance,  information,  or  belief.*  He 
denied,  to  the  best  of  his  knowledge,  information,  and  be- 
lief, all  the  other  allegations  of  the  bill  which  materially 
affected  him.  He  admitted,  however,  that  though  he  was 
not  acquainted  with  the  contents  of  Mary  Hood's  settle- 
ment, he  knew  that  such  a  settlement  existed,  inasmuch 
as  previously  to  her  marriage  she  resided  with  him,  and 
was  in  fact  married  from  his  house.  He  relied  on  the 
Statute  of  Limitations  and  length  of  time. 

The  defendants,  Matthew  and  John  Rose,  by  their  an- 
swers, relied  on  the  certificates  under  their  respective 
bankruptcies  as  amounting  to  a  discharge  of  their  respec- 
tive liabilities. 

Before  the  cause  came  to  a  hearing  Joseph  Clarke  died; 
whereupon  the  suit  was  revived  against  Sarah  Clarke  and 
Joseph  Rice,  his  personal  representatives. 

The  cause  was  heard  before  Lord  Cottenham,  C,  in  Jan- 
uary, 1840,  when  his  Lordship  decreed  that  it  should  be 
referred  to  the  Master  to  inquire  and  state  in  whose  hands 
the  sum  of  1073/.,  in  the  pleadings  mentioned,  was  at  the 
date  of  the  indenture  of  the  11th  May^  1809,  and  what 
had  since  become  thereof;  with  liberty  to  the  Master  to 
state  special  circumstances. 

The  Master  by  his  report  certified  that  the  sum  of  1073/. 
in  the  pleadings  mentioned  was  at  the  date  of  the  inden- 
ture of  the  11th  May,  1809,  in  the  hands  of  Joseph  Clarke, 
and  that  it  was  subsequently  at  different  times  paid  over 
to  the  defendant  Matthew  Rose,  and  that  the  last  of  such 
payments  was  made  within  four  years  after  the  date  of  the 
said  indenture. 

VOL,  I.  N  N  N.  c.  c. 
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1842.  To  this  report  the  defendants  Sarah  Clarke  and  Joseph 

Rice  took  several  exceptions. 

Mr.  Russell  and  Mr.  Bird,  for  the  exceptions. 

Mr.  Wtgram  and  Mr.  James  Parker,  for  the  report. 

Mr.  Swanston  and  Mr.  Coleridge,  for  the  defendants  other 
than  the  exceptants. 

The  first  and  second  exceptions  were  taken^  on  the 
ground  of  the  Master  having  received  the  evidence  of  Mat- 
thew and  John  Bose  in  support  of  the  plaintiff's  case. 
Their  evidence  had  been  taken  under  an  order  which  had 
been  obtained  by  the  plaintiff^  after  decree^  to  examine 
them,  saving  just  exceptions.  The  tendency  of  their  evi- 
dence was,  in  the  view  of  the  exceptants,  to  discharge  their 
testator's  estate  from  payment  of  the  1073/. 

For  the  exceptions. — ^The  plaintiff  may  examine  a  de- 
fendant saving  just  exceptions,  the  defendant  being  in  do 
way  interested  in  the  matter  in  the  suit ;  but  if  the  plain- 
tiff file  a  replication,  it  is  no  longer  competent  for  him  to 
say  that  the  defendant  is  in  no  way  interested  :  Winter  v. 
Kent  (a),  Hardcastle  v.  Shafto  (b),  Meadbury  v.  EisdaHe{c). 
[The  Vice-chancellor. — Has  the  mere  fact  of  filing  a  re- 
plication that  effect?]  We  submit  that  the  examination 
of  the  defendant  is  altogether  inconsistent  with  filing  the 
replication. 

But,  secondly,  supposing  this  objection  to  be  untenablCi 
can  the  plaintiff,  after  the  cause  has  been  brought  to  a 
hearing,  and  a  decree  has  been  taken  affecting  all  the  de- 
fendants equally,  and  power  has  been  given  to  examine  the 

(fl)  2  Dick.  595  ;  see  Holmes  v.  (6)  2  Fowl.  Pr.  85. 

Corporation  of  Arundel,  4  Beav.  (c)  Ambl.  817»  n.,  Blont*!  ed.; 

155.  9  Mod.  438. 
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parties  in  the  Master's  office — can  the  plaintiff  be  allowed  1842. 
to  say  that  one  of  the  parties  is  in  no  way  interested  in  the 
suit^  and  therefore  shall  be  examined  for  him  against  the 
other  parties  ?  It  would  be  extraordinary  to  say  that  the 
plaintiff^  having  made  out  a  case  against  all,  and  having 
taken  a  decree  against  all,  may  examine  some  of  the  de- 
fendants against  whom  that  decree  is  open,  against  the 
others.  The  bill  has  not  been  dismissed  against  these  par- 
ties, nor  have  they  been  released. 

For  the  report. — Upon  the  first  point,  the  authorities 
only  go  thus  far,  that,  if  the  plaintiff  has  replied,  he  is 
precluded  from  examining  a  defendant  on  matters  in  which 
the  latter  is  interested,  and  on  which  he  has  joined  issue 
with  the  plaintiff.  But  this  rule  does  not  apply  to  other 
matters :  Murray  v.  ShadweU  (a). 

Then,  upon  the  second  point,  the  claims  made  by  this 
bill  against  the  several  defendants  are  totally  distinct ;  as 
distinct  as  if  several  bills  were  filed  against  them.  The 
bill  charges  Joseph  Clarke  with  having  had  the  money  in 
his  possession,  and  having  wrongfully  paid  that  money  to 
Matthew  Rose.  The  charge  against  Dummeller  and  Lakin 
IB,  that  they  were  privy  to  the  misapplication  by  Clarke. 
Lakin's  estate,  therefore,  is  not  interested  in  proving  the 
misapplication.  The  interest,  if  any,  lies  the  other  way. 
If  so,  the  party  representing  Lakin's  estate  may,  upon  the 
principle  laid  down  in  Murray  v.  ShadweU,  be  examined  as 
to  this  matter ;  though,  in  other  matters  in  the  suit,  he  may 
be  interested.  But,  even  supposing  that  he  was  originally 
interested  in  this  matter,  there  is  evidence  that  he  has  ad- 
ministered Lakin's  estate:  his  interest,  therefore,  is  re- 
duced to  the  mere  shadowy  interest  of  a  trustee,  whose  evi- 
dence has  always  been  admissible  to  increase  the  testator's 
estate :  Fotherby  v.  Pate  (ft) ;  Croft  v.  Pike  (c). 

(a)  2  Ves.  &  B.  401.  (c)  3  P.  W.  180 ;  see  Hall  v.  La- 

(b)  3  Atk.  603.  ver,  3  Y.  &  C.  197. 

NN  2 


540  CASES   IN    CHANCERY. 

1842.  Mr.  Russell,  in  reply,  said  that  the  charges  contained  in 

the  bill  involved  all  the  defendants  jointly ;  and  that  there 
was  an  express  chaise  of  collusion  between  Dummeller 
and  Lakin  and  Joseph  Clarke.  He  also  contended,  that 
the  order  to  examine  Matthew  and  John  Rose  might 
exonerate  them  from  costs  personally,  but  not  the  estate 
of  their  testator.  In  the  course  of  his  argument,  he  cited 
Batmatyne  v.  Leader  (a). 

The  Vice-chancellor  said,  that  he  would  reserve  his 
judgment  as  to  the  admissibility  of  this  evidence,  but,  in 
the  mean  time,  he  would  receive  it  de  bene  esse  for  the 
purpose  of  hearing  the  other  exceptions. 

The  third  and  fourth  exceptions  were  to  the  effect,  thit 
the  exceptants  having  read  certain  passages  in  the  answer 
of  Matthew  Rose  merely  for  the  purpose  of  discrediting  his 
testimony  as  contained  in  his  depositions,  the  Master  re- 
ceived the  same  not  only  as  evidence  that  that  defendant 
had  made  the  statements  contained  in  the  passages  so 
read,  but  also  as  evidence  of  the  truth  of  those  statements. 

The  Vice-chancellor  was  of  opinion,  that,  the  ex- 
ceptants having  tendered  and  used  the  answer  in  evidence 
before  the  Master,  for  the  purpose  stated  in  the  exceptions^ 
the  Master  was  justified  in  looking  at  the  whole  answer; 
and  he  overruled  the  exception. 

The  fifth  exception  was  to  the  effect,  that  the  Master 
had  refused  to  allow  the  answer  of  John  Rose  to  be  read 
for  the  purpose  of  discrediting  the  testimony  contained  in 
his  depositions,  unless  it  was  also  received  as  evidence  of 
the  truth  of  the  statements  contained  in  the  answer. 

It  was  agreed  that  this  exception  should  be  treated  as  if 
the  answer  of  John  Rose  had  been  actually,  like  that  of 
Matthew  Rose,  tendered  before  the  Master.    It  was  alio 

(a)  10  Sim.  350. 
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ultimately  agreed  that  the  whole  answers  of  both  should  be  1^^* 

considered  as  tendered  and  used  in  evidence  for  the  pur-  rose 

pose  of  discrediting  their  testimony  as  before  mentioned,  clarki 
The  exception,  therefore,  was  overruled. 

The  sixth  exception  proceeded  on  the  ground  that  the 
Master  had  permitted  the  exhibit  marked  D.,  referred  to 
by  the  depositions  of  William  Dewes,  a  witness  for  the 
plaintiff,  to  be  read  and  used  as  secondary  evidence  of  the 
deed-poll  under  the  hands  and  seals  of  Dummeller  and 
Lakin,  set  forth  in  the  plaintiff ^s  state  of  facts  (a). 

The  depositions  of  William  Dewes,  in  relation  to  this 
part  of  the  case,  were  to  the  following  effect : — ^That  the 
declaration  of  trust  of  the  5th  of  August,  1809,  mentioned 
in  the  pleadings,  was  in  his  possession,  either  as  successor 
to  Mr.  Webster,  who  was  solicitor  to  Dummeller  and 
Lakin,  or  as  solicitor  to  the  assignees  of  Matthew  Rose 
and  John  Bose ;  that  the  declaration  of  trust  was  not  now 
in  the  deponent's  possession,  but  it  remained  in  his  pos- 
session till  about  1833,  which  was  the  latest  period  he  had 
seen  it ;  that  he  had  searched  for  it  in  his  ofiBce,  and  also 
among  the  papers  in  the  possession  of  the  assignees  of 
Matthew  and  John  Bose,  without  effect;  that,  at  present, 
it  was  either  lost  or  mislaid ;  that  he  had  inspected  the 
document  whilst  in  his  possession,  and  that  the  same  pur- 
ported to  be  signed  by  Dummeller  and  Lakin,  whose  hand- 
writing he  knew,  but  not  to  have  been  sealed  and  de- 
livered ;  that  it  also  purported  to  be  attested  by  a  witness, 
whom  the  deponent  believed  to  be  Webster;  that  Dalby 
succeeded  Webster  in  his  business  of  solicitor,  and  that 
the  deponent,  who  was  an  articled  clerk  to  Dalby,  suc- 
ceeded him,  and  came  into  possession  of  the  papers  of  the 
office,  amongst  which  was  the  exhibit  marked  D. ;  that  D. 
was  in  the  handwriting  partly  of  Webster,  partly  of  Dalby, 
and  partly  of  their  clerks;  that  the  deponent  believed 
that  the  instrument,   of  which  the  exhibit  purported  to 

(a)  And  in  the  biU ;  tee  ante,  p.  536« 
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1842.         be  the  drafts  was  fair  copied  and  signed  by  Dummeller  and 

^■^^^       Lakin^  and  was  and  became  the  declaration  of  trust  before 

"•  referred  to:  that  it  was  the  usual  course  of  business  in  the 

Clarke. 

office  of  Webster,  for  the  clerk  who  copied  or  engrossed 
any  instrument  to  indorse  a  memorandum  on  the  draft 
of  having  fair  copied  the  same,  whether  the  fair  copy  or 
instrument  was  or  not  afterwards  executed,  and,  if  the 
instrument  was  on  a  stamp,  to  express  the  amount  of  the 
stamp  also;  that,  from  the  indorsement  on  the  exhibit 
(which  was  *'  fair  copied  5  Aug.  1809''),  and  from  the 
charge  made  by  Webster  in  the  handwriting  of  his  clerk 
Harris,  and  from  a  receipt  purporting  to  be  signed  by 
Webster,  which  appeared  to  have  been  exhibited  in  the 
cause,  the  deponent  thought  that  the  declaration  did  not 
bear  a  stamp. 

The  charge  alluded  to  by  Webster  in  this  deposition 
was  contained  in  a  bill  of  costs  to  the  amount  of 
22L  7s.  lOd.  made  out  and  delivered  by  Webster  to 
Matthew  Rose;  which  was  produced  in  evidence.  The 
charge  purported  to  be  for  drawing  and  copying  declaration 
of  trust  by  Messrs.  Dummeller  and  Lakin,  and  attending 
their  signing  the  same,  11.  Is. 

It  was  stated,  at  the  bar,  that  the  witness  was  not  ia 
possession  of  Webster's  account  books,  though  it  appeared 
incidentally  from  the  depositions  that  he  had  inspected  them. 

For  the  exception. — The  witness  speaks  of  a  paper 
which,  he  says,  was  signed  by  Dummeller  and  Lakin,  but 
neither  delivered  nor  stamped.  If  you  take  his  declar- 
ation as  to  the  handwriting  of  the  signature,  you  must 
take  his  declaration  as  to  the  rest.  Now,  there  is  no  eri- 
dence  that  this  instrument  was  ever  executed  or  ever  acted 
on.  No  communication  of  it  was  ever  made  to  Clarke  or 
any  other  person.  Even  if  it  were  not  intended  as  a  deed, 
it  would,  as  a  declaration  of  trust,  require  a  stamp  {a).  But, 

(a)   See  stat  48  Geo.  3,  c.  149. 
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in  this  case^  the  presumption  which  ordinarily  arises^  that  1842. 
the  deed  was  properly  stamped  {Hart  v.  Hart  {a),  Rippiner 
V.  Wright  (i),)  is  rebutted  by  positive  evidence  to  the  con- 
trary. Besides^  this  document  is  not  a  copy^  but  a  mere 
memorandum,  drawn  up  with  a  view  to  something  being 
done  afterwards.  There  is  no  such  proofs  therefore^  of 
such  a  complete  and  valid  instrument  having  been  executed 
as  will  allow  of  secondary  evidence  being  given  in  respect 
of  it. 

Supposing  all  other  objections  to  the  instrument  to  be 
overcome^  how  can  it  be  made  evidence  against  Joseph 
Clarke?  It  is  a  declaration  of  trust  to  which  he  was  no 
party.  It  may  be  a  feature  in  the  case  to  prove  the  plain- 
tiff's title  against  Dummeller  and  Lakin;  but  what  effect 
has  it  against  Clarke  ? 

For  the  report. — ^The  presumption  is,  that  the  declar- 
ation of  trust  was  properly  stamped ;  and  the  evidence  of 
the  witness,  who  thinks  that  it  was  not  stamped,  is  not 
sufficient  to  rebut  that  presumption.  In  Rex  v.  Inhct- 
bitants  of  Long  BucJcby  (c),  it  was  held,  that,  against  the 
negative  testimony  produced,  it  was  sufficient  to  set  the 
bare  possibility  of  there  being  documents  affording  con- 
trary evidence ;  yet,  in  that  case,  there  was  no  proof  of 
any  books  being  lost.  Here  there  is  a  reasonable  pro- 
bability of  the  charge  for  a  stamp  having  been  made  in 
some  other  account.  The  witness  has  not  in  his  posses- 
sion Webster's  books ;  but  he  has  seen  them.  Besides, 
there  is  a  possibility  that  this  instrument  was  afterwards 
stamped  by  the  trustees.  [The  Vice-Chancellor. — Have 
you  shewn  that  they  paid  the  penalty  ?]  The  Court  will 
presume  that  the  trustees  did  their  duty.  In  the  case  in 
Easty  the  Court  presumed  a  breach  of  duty  in  a  public  officer 
rather  than  presume  no  stamp. 

The  Vice-Chancellor. — It  may  be  doubtful  whether, 
upon  the  other  grounds  which  have  been  taken  indepen- 

(a)  1  Hare,  1.  (6)  2  B.  &  Aid.  478.        (e)  7  East,  45. 
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1842.  dently  of  the  question  upon  the  stamp^  this  exhibit  ought 
Rose  to  be  received  in  evidence.  Upon  the  question  of  the 
stamp^  it  is  admitted  that  at  the  period  when  the  instm- 
ment  of  which  this  is  suggested  to  be  a  copy  was  signed, 
if  signed,  it  required  by  law  a  stamp ;  and  it  is  admitted, 
that,  supposing  the  Court  to  be  satisfied  that  it  was  not 
stamped,  this  which  is  alleged  to  be  a  copy  of  that  instru- 
ment cannot  now  be  received  in  evidence. 

Now  the  case  stands  thus : — a  witness  produced  by  the 
plaintifiT,  who  is  acquainted  with  the  practice  of  the  office  of 
the  solicitor  in  which  this  instrument  was  prepared,  states 
that  it  was  the  practice,  when  any  deed  which  was  engrossed 
was  stamped,  to  make  a  minute  of  the  instrument  having 
been  stamped.  Now,  the  paper  produced  contains  an  in- 
dorsement of  its  being  a  fair  copy  of  the  instrument  in 
question,  but  there  is  no  memorandum  of  its  having  been 
stamped ;  and  under  all  the  circumstances,  the  inference 
drawn  by  the  plaintiff's  witness  upon  this  subject  is,  that 
there  was  no  stamp.  But  the  case  does  not  rest  there :  it 
appears  that  when  Mr.  Webster,  in  whose  office  the  instru- 
ment is  stated  to  have  been  prepared,  died,  he  left  several 
books  in  which  he  had  kept  his  accounts.  No  evidence 
has  been  given  of  the  contents  of  those  books.  A  bill  of 
costs,  however,  which  appears  to  have  been  made  out  by 
Mr.  Webster,  has  been  produced  by  the  plaintiff,  the  total 
amount  of  which  was  about  £30,  and  in  which  there  is  a 
charge  for  drawing  copy,  and  attending  signature  of  the 
original  of  this  instrument,  but  the  bill  contains  no  charge 
for  a  stamp.  Under  such  circumstances  it  is  impossible  for 
the  Court  to  presume  that  the  instrument  was  stamped; 
it  is  impossible  not  to  presume  that  it  was  unstamped.  The 
evidence  as  it  stands  throws  the  burden  on  the  plaintiff  to 
shew  that  the  instrument  was  stamped.  I  must  reject  the 
exhibit. 

The  case  was  then  heard  on  the  7th  and  8th  exceptions, 
(which  involved  the  merits  of  the  cause),  and  on  further 
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directions.  The  purport  of  these  exceptions  was^  that  the  1842. 
Master  onght  to  have  certified  that  the  plaintiff  by  his 
state  of  facts  had  admitted  that  the  sum  of  £1073  was^  at 
the  date  of  the  settlement,  in  the  hands  of  Dummeller 
and  Lakin  upon  the  security  of  the  bond  of  the  Clarkes, 
but  that  no  other  evidence  had  been  produced  before  him 
to  shew  in  whose  hands  the  money  then  was ;  and,  further, 
that  the  Master  ought  to  have  certified  that  no  sufficient 
evidence  had  been  produced  before  him  to  shew  what  had 
become  of  the  money  since  the  date  of  the  settlement. 

In  support  of  the  Master's  finding  the  depositions  of  Mr. 
Dewes  and  others  were  read  (the  latter  being  directed  prin- 
cipally to  the  search  for  the  lost  instruments),  and  those  of 
Matthew  and  John  Rose  were  read  die  bene  esse  (a).  The 
whole  of  the  depositions  of  the  Hoses  taken  together  af- 
firmed the  allegations  of  the  bill.  Several  of  their  state- 
ments, however,  were  not  evidence,  and  that  part  of  them 
which  tended  to  affect  Joseph  Clarke  with  notice  of  the 
contents  of  Mary  Hood's  marriage  settlement  was  by  no 
means  precise;  the  principal  grounds  of  the  deponents' 
belief  on  this  subject  being,  that  Mary  Hood  was  married 
from  Clarke's  house;  that  Webster,  Clarke's  solicitor, 
was  employed  to  prepare  the  settlement ;  that  Clarke  had 
had  one  or  two  communications  on  the  subject  of  the  set- 
tlement with  the  deponent  Matthew  Rose,  and  that  he 
was  present  when  the  settlement  was  read  over  before  the 
marriage.  Upon  this  part  of  the  case,  Dewes  stated  that 
he  had  never  any  communication  with  Clarke  on  the  sub- 
ject, but  that  Webster  prepared  the  settlement.  Neither 
the  bond  of  the  Clarkes  nor  the  declaration  of  trust  was 
produced. 

The  material  part  of  Joseph  Clarke's  answer,  part  of 
which  was  read  for  the  plaintiff,  has  been  already  stated  (&)• 

In  the  course  of  the  argimient,  Thompson  v.  Harrison  {c) 
was  cited. 

(a)  See  ante,  p.  540.        <6)  See  ante,  p.  536.         (c)  1  Cox,  344» 


May  23rd. 
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'  1842.  The  Yice-Chancellor. — In  this  case,  argned  upon  ex- 

ceptions and  further  directions  during  the  last  term,  I  re- 
served my  judgment,  having  however,  as  to  the  sixth  ex- 
ception, stated  my  opinion  to  be  in  favour  of  it  for  reasons 
which  it  is  unnecessary  to  repeat :  and  I  expressed  also  an 
opinion,  that  in  any  event  there  ought  not  to  be  any  costs 
of  the  exceptions  on  either  side,  and  that  the  deposit  should 
be  returned. 

In  the  course  of  the  argument  it  was  admitted,  that  the 
defendants  Matthew  Rose  and  John  Rose  had  obtained 
their  certificates  before  they  were  examined  in  the  Mas- 
ter's office,  and  an  arrangement  was  made  between  the 
counsel  for  the  plaintiff  and  for  the  defendants  Clarke  and 
Bice,  by  which  they  agreed  that  subject  to  the  question  of 
admissibility  of  the  evidence  of  Matthew  Rose  and  John 
Rose  respectively,  their  answers  should  be  considered  to  be 
part  of  the  evidence  before  the  Court,  as  evidence  which 
the  defendants  Clarke  and  Rice,  after  the  Master  had 
overruled  their  objections  to  the  admissibility  of  Mat- 
thew Rose  and  JoIoSol  Rose,  and  without  waiving  those  ob- 
jections, tendered  before  him  for  the  sole  purpose  of  dis- 
crediting their  evidence,  that  is  of  course  the  answer  of 
Matthew  to  discredit  his  testimony,  and  the  answer  of  John 
to  discredit  John's  testimony ;  and  as  evidence,  upon  that 
tender,  received  by  the  Master,  without  prejudice  to  the 
objections  taken  to  the  admissibility  of  the  witnesses. 

In  this  position  the  case  now  stands  for  judgment,  as 
well  upon  the  exceptions,  or  all  of  them  except  the  sixth, 
as  upon  the  further  directions. 

The  plaintiff  having  asked  at  the  bar  relief  only  against 
the  defendants  Clarke  and  Rice,  and  waived,  so  far  as  with- 
out prejudicing  the  rights  which  he  asserts  against  them 
he  can  waive,  any  relief  against  the  other  defendants,  it  is 
only  requisite  to  consider  the  matter  in  dispute  as  it  stands 
between  the  plaintiff  and  the  defendants,  Sarah  Clarke  and 
Joseph  Rice,  who  are  parties  to  the  suit  as  the  peraonalrfr- 
presentatives  of  Joseph  Clarke,  originaUy  a  defendant  who 


Clarkb. 
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was  not  living  when  the  cause  came  on  before  Lord  CoU        ig42. 
tenham.  ^ 

Ross 

The  plaintiff  is  the  only  child  of  a  marriage  between  _  v. 
Matthew  Rose  (the  defendant  and  witness  already  men- 
tioned) and  Mary  Hood^  which  took  place  in  the  year 
1809.  He  sues  as  interested  in  that  character  under  the 
settlement  dated  11th  May^  1809^  which  was  made  on  the 
occasion  of  the  marriage^  alleging  that  a  sum  of  £1073 
money  settled  by  it^  which  belonged  to  Mary  Hood^  was  at 
that  time  in  the  hands  of  Joseph  Clarke^  secured  by  a  bond 
from  him  and  his  father,  to  two  persons  called  Richard 
Dummeller  and  Nathaniel  Lakin;  alleging  farther,  that 
Joseph  Clarke  after  the  settlement,  and  with  notice  of  it, 
wrongfully  paid  the  money  to  Matthew  Rose,  with  the 
knowledge  and  privity  of  Dummeller  and  Lakin ;  and  con- 
tending that  under  the  circumstances  the  bond-debt  can- 
not be  treated  as  discharged  in  equity,  and  must  now  be 
paid  by  Joseph  darkens  estate. 

[His  Honor  then  read  the  material  parts  of  the  settle- 
ment and  proceeded  thus :] — Joseph  Clarke  was  the  brother- 
in-law  of  Mary  Hood,  having  married  her  eldest  sister. 
Mary  Hood  appears  to  have  married  from  his  house.  He 
must  be  taken  to  have  been  at  this  time  aware,  at  least  in 
a  general  way,  of  the  nature  and  amount  of  her  fortune ; 
and  that  there  was  a  settlement,  though  it  might  possibly 
be  going  too  far  to  consider  it  satisfactorily  proved  that  he 
was  fully  or  accurately  acquainted  with  its  contents.  But, 
however  this  may  have  been,  the  settlement  does  not  men- 
tion or  refer  to  Joseph  Clarke,  or  any  bond  or  debt  from 
him.  The  money,  which  is  the  immediate  subject  of  the 
settlement,  is  in  explicit  terms  stated  by  it  to  have  been 
before  its  execution  paid  by  her  into  the  hands  of  the  trus- 
tees of  the  settlement,  namely,  John  Rose  (the  defendant 
already  mentioned)  and  William  Hood.  The  reading  of 
this  instrument,  therefore,  would  certainly  not  shew  that 
any  money  due  from  Joseph  Clarke  to  Dummeller  and 
Lakin  was,  if  in  fact  it  was,  intended  to  be  affected  by  it. 
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1842.  It  is  unnecessary  to  repeat^  that  neither  Joseph  Clarke  nor 
Dummeller  nor  Lakin  was  a  party  to  the  settlement.  I 
may  here  state  that  the  plaintiff's  mother^  Joseph  Clarke's 
father^  and  William  Hood^  the  trustee^  as  well  as  Dummel- 
ler and  Lakin^  died  before  the  institution  of  tlie  suit. 

[His  Honor  then  read  the  passage  from  Joseph  Clarke's 
answer^  before  set  out  {a),  and  the  principal  statements 
in  the  bill^  and  proceeded  thus:] — I  do  not  find  that  the 
bill  alleges  the  bond  to  be  lost^  mislaid^  or  destroyed,  or 
alleges  it  to  be  in  the  possession  or  power  of  Joseph  Clarke. 
I  may  here  observe  also,  that  the  accident  of  his  decease 
cannot  give  the  plaintiff  any  greater  or  better  equity  in 
this  suit  than  the  plaintiff  otherwise  would  have  had,  and 
that,  as  I  apprehend^  an  equitable  title  to  money  secured  by 
a  bond  is  not  of  itself  sufficient  to  entitle  the  party  so  in- 
terested to  sue  the  obligor  in  equity  for  payment  of  the 
money.     There  must,  I  conceive,  be  something  more. 

The  bond  is  not,  and  has  never  been,  forthcoming  in  this 
suit.  Whether  it  is  in  existence  is  uncertain,  and  the  in- 
formation which  the  Court  has  of  its  nature  and  contents 
is  defective.  But  probably  it  was  a  common  money-bond 
from  Joseph  Clarke  and  his  father  to  Dummeller  and 
Lakin,  not  containing  any  notice  of  an  equitable  title  to 
any  part  of  the  money  secured  by  it,  though  possibly  it 
may  have  described  them  as  the  executors  or  trustees  of 
the  will  of  Mary  Hood's  father. 

Some  evidence  chiefly  formal  was  entered  into  previously 
to  the  hearing  of  the  cause  before  Lord  Cottenham.  He 
probably  thought  that  the  deposition  of  Marshall  to  the 
fifth  interrogatory  did  not  contain  anything  material  as 
against  Joseph  Clarke  or  his  estate,  and  that  the  residue  of 
the  depositions  before  his  Lordship  (so  far  as  tending  to 
prove  anything  in  dispute)  was  scarcely  of  more  account 
Such  certainly  is  my  view. 

[His  Honor  then  read  the  decree,  the  report,  and  the 

(a)  Ante,  p.  536. 
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exceptions,  and  proceeded  thus  :] — ^The  Master,  it  appears       1842. 
from  what  has  been  stated,  had  before  him  evidence  taken 
after  the  hearing,  as  well  as  that  taken  previously.     Of 
the  evidence  taken  subsequently  to  the  hearing,  it  is  only 
necessary  to  refer  to  portions  of  the  depositions  of  the 
defendant  Matthew  Rose,  the  defendant  John  Rose,  and 
Mr.  Davis,  neither  of  whom  had  been  examined  previously, 
[His  Honor  then  read  portions  of  their  depositions,  and 
proceeded :] — ^Now  as  to  the  declaration  of  trust  mentioned 
in  these  depositions,  if  it  was  executed  by  Dummeller  and 
Lakin,  it  is  certainly  not  proved  that  that  fact  was  ever 
brought  to  the  knowledge  of  Joseph  Clarke  before  he  paid 
the  money  in  question.     The  settlement  of  itself  would  not 
preclude  Dummeller  and  Lakin,  who  were  not  parties  to 
it,  from  enforcing  the  bond-debt  of  Clarke,  or  directing 
Clarke  to  pay  it  as  they  chose.     They  might  have  arrested 
him  upon  it :  and  before  a  payment  by  a  debtor  to  or  under 
the  direction  of  his  legal  creditor  can  be  impeached  or 
avoided  to  the  prejudice  of  the  debtor,  it  must  be  shewn 
clearly  either  that  the  debtor  was  subjected  to  the  obliga- 
tion of  seeing  to  some  particular  mode  of  application  of  the 
money,  which  was  not  pursued,  or  that  the  debtor,  having 
notice  of  circumstances  rendering  it  inequitable  and  im- 
proper for  the  legal  creditor  to  receive  or  direct  the  pay- 
ment, could  reasonably  and  with  safety  have  avoided  mak- 
ing the  payment.     Has  this  been  done  here  ?     It  appears 
to  me,  on  the  whole  case,  that  I  must  in  this  suit  take  the 
bond  to  be,  and  at  the  time  of  the  commencement  of  this 
suit  to  have  been,  incapable  of  being  successfully  put  in 
suit  at  law :  secondly,  that  neither  fraud  nor  collusion  has 
been  established  against  Joseph  Clarke,  the  obligor :  thirdly, 
that  the  whole  amount  due  upon  the  bond  must,  for  the 
purposes  of  this  suit,  be  taken  to  have  been  actually  paid 
by  him,  either  to  the  obligees,  or  with  their  knowledge  and 
consent :  fourthly,  that,  as  against  Joseph  Clarke  or  his 
estate,  it  is  not  satisfactorily  proved  that  the  obligees  ought 
not  or  were  bound  in  equity  not  to  have  received  or  con- 
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1842.         sented  to  the  payment :  fifthly^  that  if  they  acted  impro- 
"  i^ogg^      perly  ia  receiviug  or  consentiDg  to  the  payment^  or  if  the 
V.  money,  after  having  been  paid,  was  not  applied  as  it  ought 

to  have  been,  there  is  still  no  satisfactory  proof  that  Claike 
when  he  paid  it  was  so  affected  and  circumstanced  as  to  ren- 
der the  payment  void  in  equity  as  to  him,  or  was  under  the 
obligation  of  seeing  to  any  particular  mode  of  applying  the 
money  after  it  had  been  paid.  1£  these  conclusicms  are,  as 
I  believe  them  to  be,  correct,  there  is  an  end  of  the  suit 
And  I  have  arrived  at  them,  upon  a  review  of  all  that  is 
before  me,  assuming  the  Master  to  have  properly  received 
all  the  evidence  that  he  did  receive.  Had  I  therefore  con- 
sidered the  sixth  exception  as  proper  to  be  overruled,  and 
not  allowed,  my  decision  upon  the  residue  of  the  cause 
would  be  what  it  now  is ;  nor,  in  my  view  of  the  whole 
merits  is  there  any  necessity  to  decide,  and  I  therefore 
abstain  from  deciding,  whether  the  Master  was  or  was  not 
right  in  admitting  the  evidence  of  Matthew  Boae  and 
John  Rose,  or  either  of  them.  I  think  it  immaterial  to 
the  substance  of  the  case  whether  their  testimony  is  to  be 
considered  as  wholly  admitted,  wholly  rejected,  or  partially 
admitted  and  partially  rejected.  If  their  evidence  was 
well  admitted,  it  is  still  for  the  Court  to  judge  of  the  wdght 
belonging  to  it,  having  due  regard  to  all  the  circumstances. 
I  have  carefully  considered  their  depositions,  especially  on 
the  third  interrogatory.  It  was  right  that  I  should  do  so, 
without  forgetting  their  date — the  time  of  Joseph  ClarWs 
death — the  state  in  which  the  cause  came  on  to  be  heard 
before  Lord  Cottenham — the  frame  of  the  bill — ^the  answers 
of  Joseph  Clarke,  and  the  other  particular  circumstances. 
The  result  is,  that  these  depositions,  if  evidence,  are  evi- 
dence to  which,  in  my  judgment,  I  cannot  attribute  any 
weight.  I  may  add,  that  if  the  fact  of  the  1073/.  being  in 
Joseph  darkens  hands,  bound  by  the  trusts  of  the  settle- 
ment, existed  and  was  known  to  him,  and  he  was  aware 
of  the  particulars  of  those  trusts,  he  was  aware  that  the 
trustees  were  authoriied  to  advance  the  whole  money  to 
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Matthew  Rose  on  bis  personal  security^  or  to  apply  it  for        1842. 
the  sole  use  of  his  wife,  ^osT^ 

I  have  not  omitted  to  compare  the  depositions  on  the  ^' 

Clarke* 
third  interrogatory  with  the  interrogatory  itself,  which  con- 
tains this  question, — ''Whether  or  no  did  the  said  William 
Hood  and  John  Rose  consent  to  such  payment  or  pay- 
ments/^ The  question  is  not  answered.  It  is,  in  my 
opinion,  avoided ;  and  the  depositions  of  both  John  and 
Matthew  (though  that  of  Matthew  contains  the  word  ''  pri- 
vity*') are,  as  I  conceive,  consistent  with  the  fact  of  the 
whole  money  having  been  paid  to  Matthew  with  the  con- 
sent of  the  trustees. 

On  the  whole,  the  order  which  I  make  upon  the  excep- 
tions and  further  directions  is  this : — 

The  counsel  for  the  plaindff  having  waived  any  relief  in  this  cause 
against  any  of  the  defendants  other  than  Sarah  Clarke  and  Joseph  Rice, 
save  such  relief  as  may  he  necessary  in  order  to  obtaining  relief  against 
Sarah  Clarke  and  Joseph  Rice  in  this  suit,  and  the  Court  being  of  opinion 
that  whether  the  exceptions  or  any  of  them  are  or  are  not  good  or  suf- 
ficient in  law,  the  plaintiff  is  upon  the  whole  case  not  entitled  to  any 
relief  against  Sarah  Clarke  and  Joseph  Rice ; — let  the  bill  be  dismissed 
as  against  all  the  defendants,  other  than  Sarah  Clarke  and  Joseph  Rice, 
without  prejudice  to  a  new  bill,  and  as  against  the  defendants  Sarah  Clarke 
and  Joseph  Rice  absolutely.     And  let  the  deposit  be  returned  to  them. 

It  is  not  a  case  for  costs.  What  I  now  do  will  not,  I 
apprehend,  prejudice,  nor  do  I  intend  that  it  should  pre- 
judice, any  suit  which  the  personal  representatives  of  the 
surviving  obligee  may  think  fit  to  institute  at  law  or  in 
equity  against  the  representatives  of  Joseph  Clarke. 


Hudson  v,  Martin.  j^^  ^g^^^ 

Mr.  MONTAGU  moved,  under  the  8th  of  the  Orders  of  Practice  in  this 
August,  1841,  for  leave  to  enter  an  appearance  for  the  de-  tcringaiiapt"' 
fendant.  Rf •'?"if  *  r"  u^*' 

the  8th  of  the 
Orders  of  Aa- 

Thb  Yice-Chanoellob  said,  that,  with  a  view  to  prevent  gu«i»  I84i,  aU 

tertd. 

the  serious  consequences  which  might  otherwise  arise  to  a 
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1842.  defendant,  he  had  on  former  occasions  thought  it  desirable, 
and  also  competent  to  the  Court  within  the  terms  of  the 
order,  to  direct  an  intermediate  service  of  a  copy  of  it  to 
be  made  on  the  defendant  before  it  was  strictly  carried 
into  execution  against  him  (a).  It  had  come,  however,  to 
his  Honor's  knowledge  that  the  Lord  Chancellor  had  taken 
a  different  view  of  the  construction  of  the  order,  consider- 
ing it  imperative  on  the  Court.  His  Honor  thought  that 
the  Lord  Chancellor  was  most  probably  right  in  his  con- 
struction ;  but  even  if  it  were  otherwise,  the  practice  of  the 
Lord  Chancellor  must  regulate  the  practice  of  this  Court. 
His  Honor  therefore  made  the  order  as  prayed. 

(a)  See  ante^  p.  203. 


PiDOELET  V,  Bawling. 

April  ISM.      J 

Upon  the  con.  JOHN  MOORE  PIDGELE Y  by  his  will,  after  devising 
will,  comprising  Certain  real  estates  and  certain  chattels  to  his  son  and  daogh- 
ofrcai?  ^and  ^^^'  g^^c,  dcviscd,  and  bequeathed  all  the  residue  of  his  resl 
personalty :—     and  personal  estate  to  trustees,  upon  trust  to  raise  and 

Held,  thtit  ^  ^,  .  .,  ,         , 

certain  persons  sct  apart  out  of  his  rcsiduary  real  and  personal  estate  the 
teeHn  ^em^*-  ®^"^  ^^  iBSOOO,  and  pay  the  interest  thereof  to  his  dangh- 
der  of  the  resl-    ^gj.  fQj.  yfg  fQ|,  j^gj  separate  use,  and,  after  her  decease,  to 

due,  hut  post-  '  *^  '  '       ^  ' 

poned  pecu-  divide  the  capital  between  her  two  children  Emma*  and 

and  therefore  Eliza,  who  Were  to  take  vested  interests  at  twenty-one ;  the 

notVe^ssa^  issuc  of  either,  dying  under  twenty-one,  to  take  the  parents' 

parUestoasuit  prospective  share:  and  in  case  both  should  die  under 

fortheadmi-  .  . 

nistrationofthe  tweuty-oue,  without  leaving  lawful  issue,  the  sum  so  di- 
rected to  be  raised  to  go  in  the  same  manner  as  the  testa- 
tor had  thereinafter  directed  concerning  the  residuary 
real  and  personal  estate.  The  testator  then  directed  Ids 
trustees  to  raise  and  set  apart  in  like  maimer  two  sums  of 
JS500  and  JS500  for  the  benefit  of  his  said  two  grand-chil- 
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dren  and  their  issue^  with  a  like  proviso  in  the  event  of        1842. 
their  dying  under  twenty-one,  without  leaving  issue.    The      p     ^     " 
testator  then  devised  and  bequeathed  all  the  residue  of  his  v* 

real  and  personal  estate  upon  trust  for  his  son  for  life,  with 
remainder  to  his  children  attaining  twenty-one,  as  tenants 
in  common,  or  the  issue  of  children  dying  under  twenty- 
one,  with  remainder  in  favour  of  his  daughter  and  her 
children,  in  case  his  son  should  leave  no  children  or  issue 
taking  vested  interests.  And  in  case  the  testator^s  son 
should  not  have  any  child  which  should  live  to  attain 
twenty-one,  or  should  die  under  that  age  leaving  lawful  is- 
sue, and  the  two  children  of  his  said  daughter  should  both 
die  under  that  age  without  leaving  lawful  issue,  and  not 
otherwise,  the  testator  gave  sums  of  £500  and  £100  to  the 
defendants  Henry  and  William  Bawling,  who  were  the  ex- 
ecutors and  trustees  of  the  will,  and  also,  as  the  bill  stated, 
certain  charitable  and  other  legacies;  and  subject  to  the 
aforesaid  charges,  he  directed  his  trustees  to  stand  seised 
of  his  real  estates,  upon  trust  to  sell  the  same,  and  divide 
the  proceeds  of  the  sale  amongst  the  several  persons  named 
in  the  will. 

The  bill  was  filed  by  the  testator's  son  against  the  exe- 
cutors, and  the  several  persons  interested  in  the  residue  of 
the  testator's  estate,  praying  that  the  will  might  be  esta- 
blished and  the  trusts  of  it  carried  into  execution,  and  for 
accounts  of  the  testator's  real  and  personal  estate,  and  for 
the  administration  of  his  estate,  &c. 

Upon  the  cause  coming  on  for  hearing- 
Mr.  Wilbraham  (with  whom  was  Mr.  Moore),  for  the 
executors,  insisted  that  the  legatees  of  the  "  charitable  and 
other  legacies"  ought  to  have  been  made  parties  to  the 
suit,  they  being,  as  he  contended,  legatees  in  remainder  of 
the  residue. 

Mr.  BusseU  and  Mr.  Follett,  for  the  plaintiff. 
VOL.  I.  o  o  N.  c.  c. 


554 


CASKS  IN  CHANCKET. 


1842. 


PiDOBLST 

Rawlino. 


Mr.  Tripp  for  other  parties  observed^  that  the  objection 
if  ever  tenable  was  cured  by  the  30th  of  the  Orders  of 
August^  1841^  this  being  a  mixed  fund  of  realty  and 
personalty. 


The  Yice-Chancbllob  said^  that  it  was  not  necessary 
to  resort  to  the  New  Orders  to  decide  this  point.  He  ym 
clearly  of  opinion  that  these  were  merely  postponed  legatees^ 
and  not  legatees  in  remainder;  and  he  oyermled  the  objec- 
tion. 


Jprii  80M. 
May  2nd, 

Specific  per- 
formance of  an 
agreement  re- 
fiuedi  the  same 
not  having 


nor  any  accept- 
ance by  him 
ever  notified  to 
the  defendant, 
and  the  plain- 
tiff baring,  after 
the  defendant 


Thornbuby  r.  Bevill. 

X  HE  plaintiff^  who  was  an  attorney^  had  carried  on  his 
business  in  Chancery-lane  for  some  time  previous  to  the 
7th  of  July,  1838,  at  which  time,  he  being  in  ill  health,  an 

b**th**1larifff  ^^"'^^S®™®'^^  "^^^  entered  into  on  his  behalf  with  the  de- 
in  due  time,       feudant  Charles  Bevill,  under  which  the   latter  was  to 

assist  him  in  managing  the  business.  An  agreement  in 
writing,  dated  the  7th  of  July,  1838,  was  accordingly  drawn 
up  and  signed  by  the  parties,  or  on  their  behalf^  whereby 
it  was  agreed  that  the  business  should  in  future  be  carried 
agreement,  at-  ou  solcly  by  the  defendant,  in  the  name  and  under  the 
Tth'/uJLrjf  ^^  ^f  Thornbury  &  Bevill ;  and  that  the  clear  profits 
it,  though  be     thereof  should,  at  the  expiration  of  each  year,  be  divided 

ultimately  ac-  ^  r  j        i       ^ 

quiesced  in  the  equally  between  the  parties.     In  pursuance  of  this  agree- 

terms.  ment,  the  defendant  entered  upon  the  sole  conduct  and  ma- 

tbe?a*court^oV  ^^©mcnt  of  the  busiucss,  and  continued  to  carry  on  the 

equity  will  en-  game  uudcr  the  firm  of  Thornbury  &  Bevill. 

force  the  spe- 
cific perform- 
ance of  an  agreement,  that,  upon  the  retirement  of  a  solicitor  from  a  copartnership,  the  remain- 
ing partner  shall  carry  on  the  business  in  the  name  of  the  retiring  partner. 

Qtuere,  whether  the  signature  of  an  attorney  to  a  statement  at  the  foot  of  a  draft  agreement, 
signifying  bis  approval  of  the  draft  on  behalf  of  his  client,  is  a  signature  within  the  Sutute  of 
Frauds. 
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Disputes  having  afterwards  arisen  between  the  parties^         1842. 
which  led  to  an  action^  and  Mrs.  Thombury,  who  was  the    xhornburt 
sister  of  the  defendant^  having  instituted  proceedings  in  v. 

the  ecclesiastical  court  against  the  plaintiff^  these  matters 
were  proposed  to  be  made  the  subject  of  an  agreement,  of 
which  the  draft  was  to  the  following  effect,  viz. : — 

That  all  further  proceedings  in  the  action  should  be 
stayed;  that  the  suit  commenced  in  the  Prerogative  Court 
be  discontinued;  that  the  agreement,  dated  the  7th  of 
July,  1838,  be  delivered  up  to  be  cancelled  on  the  follow- 
ing terms — viz.  that  the  partnership  thereby  created  should 
be  put  an  end  to  and  determined,  and  that  the  business 
at  16,  Chancery-lane,  should  belong  exclusively  to  Mr.  Bevill, 
who,  in  consideration  thereof,  agreed  as  follows ;  to  allow 
yearly  during  the  life  of  Thombury,  determinable  on  the 
death  of  Bevill,  the  clear  sum  of  £60,  to  be  paid  to  him  by 
equal  half-yearly  payments,  for  securing  which  Bevill  was 
to  execute  such  deed  as  should  be  agreed  upon;  that 
Bevill  should  also  pay  to  Mrs.  Thombury  '*  the  yearly 
sum  of  <£40  during  the  life  of  the  said  George  Thom- 
bury, determinable  on  the  death  of  the  said  Charles  Bevill, 
or  as  long  as  she  shall  conduct  herself  to  the  joint 
satisfaction  of  the  said  Charles  Bevill  and  Thomas  Elirk 
(the  plaintiff's  solicitor),  in  full  discharge  of  any  claim  to 
marital  rights  which  she  may  have  upon  the  said  Gteorge 
Thombury.^^  Then  followed  provisions  for  the  apportion- 
ment between  the  parties  of  the  partnership  profits  to  the 
7th  of  July,  1838,  and  that  Thombury  should  permit  and 
suffer  Bevill  to  use  his  name  and  carry  on  the  business 
under  the  firm  of  Thombury  &  Bevill  for  such  time  as 
Bevill  should  think  fit,  Bevill  giving  to  Thombury  such 
indemnification  as  should  be  settled  upon  between  the 
solicitors  of  the  parties ;  and  that  Thombury  should  enter 
into  the  same  covenants  and  penalties  as  were  contained 

o  o2 


556  CASKS   IN   CHANCE&r. 

1842.        in  tihe  agreement  of  Jvly,  and  were  entered  into  on  his 
behalf. 


THORHlUftT 

Bbyill. 


This  draft  agreement  having  been  drawn  np  by  the 
phuntiiDP's  solicitor,  Mr.  Eirk,  was  sent  to  the  defendant's 
solicitor,  Mr.  Thomdike,  who,  haying  introdnoed  certain 
alterations,  returned  it  to  Kirk  with  the  following  memo- 
randum, signed  by  him  at  its  foot : — *^  I  approve  this  draft, 
as  altered  on  the  part  of  Mr.  Bevill;  but,  if  objected  to, 
the  part  relative  to  the  annuities  and  business  must  stand 
over— A.  S.  Thomdike,  SOth  November,  1839/'  The 
draft  so  altered  was  subsequently  signed,  as  approved  by 
Mr.  Kirk,  on  behalf  of  the  plaintilDP,  but,  when  it  was  so 
signed,  did  not  appear  in  evidence,  except  that  it  was 
Bome  time  before  the  institution  of  the  suit. 

On  the  2nd  of  December,  the  plaintiff  ^s  solicitor  sent  to 
the  defendant's  solicitor  two  drafts,  purporting  to  be  fiiir 
copies  of  the  draft  which  had  been  returned  by  the  latter, 
but  with  the  omission  of  a  penalty  clause,  and,  as  alleged 
by  the  defendant,  with  some  other  variations.  On  the 
follovring  day,  the  defendant  himself  having  re-altered  the 
copies  so  as  to  make  them  correspond  with  the  original 
draft  agreement,  as  previously  approved  by  his  solicitor, 
retained  one,  and  returned  the  other  to  the  plaintiff's 
solicitor,  accompanied  with  the  foUowing  letter,  written 
by  the  defendant : — "  Dear  Sir, — ^Myself  and  Thombuiy. 
The  duplicate  of  the  inclosed  has  been  signed  by  Mr. 
Thomdike,  and  is  in  my  possession.  Yours  truly,  Charles 
Bevill." 

On  the  30ih  of  December,  the  plaintiff's  solicitor  de- 
livered to  the  defendant  another  hit  copy  of  the  draft 
agreement  in  the  form  in  which  it  had  becm  signed  fay 
Thomdike,  for  the  purpose  of  having  such  fair  copy  signed 
by  Thomdike,  and  retained  for  the  plaintiff's  oae  as  an 
original  copy.    The  plaintiff's  solicitor  also,  on  the  Sndof 
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Januarj,  1840,  delivered  to  the  defendant's  solicitor  a        1842. 
draft  deed  of  dissolution  of  the  partnership  for  his  ap-    th^J^JJ^y 
proval. 

On  the  11th  of  January,  the  defendant's  solicitor  wrote 
to  the  plaintiff's  solicitor  as  follows : — ^*  Dear  Sir, — Bevill 
&  Thombury.  I  have  perused  the  draft  deed  of  disso- 
lution of  partnership,  which,  I  conceive,  is  not  conformable 
to  the  arrangement  you  suggested  for  the  settling  the  dif- 
ferences between  these  parties.  Circumstances  have  also 
transpired  which  militate  against  the  probability  of  the 
business  producing  a  sufficient  profit  to  enable  the  resident 
partner  to  pay  an  annuity  of  i£100,  so  that  he  has  come  to 
the  determination  of  quitting  the  business  at  the  ex- 
piration of  six  months,  pursuant  to  a  notice  to  be  hereafter 
given.    I  am,  &c.,  A.  S.  Thomdike.'' 

On  the  21st  of  January,  the  plaintiff's  solicitor  having 
in  the  interim  written  to  the  defendant's  solicitor,  request- 
ing to  know  whether  it  was  intended  to  return  the  draft, 
and  proceed  to  complete  the  arrangement,  the  defendant's 
solicitor  returned  the  draft  deed  and  the  copy  of  the  draft 
agreement,  accompanied  by  the  following  letter : — '*  Janu- 
ary 21st,  1840.  Dear  Sir, — I  cannot  alter  that  part  of  my 
letter  relative  to  the  draft;  and  am  still  of  opinion,  that 
its  contents  are  not  consistent  with  the  arrangement  we 
suggested  for  the  settling  the  differences  between  these 
parties.  I  now  return  you  the  draft  deed  with  the  agree- 
ment sent  for  my  signature,  referring  you  to  my  first  letter 
on  the  subject.  I  beg  to  inform  you  that  Mrs.  Thombury 
complains  of  that  part  of  the  arrangement  which  reduces 
her  income.  As  my  client  considered  that  he  was  acting 
in  every  way  for  her  benefit,  he  now  feels  much  annoyed 
at  the  part  she  has  taken,  and  finds  that  he  has  no  au- 
thority to  execute  any  document  relating  to  her." 

The  plaintiff  now  brought  his  bill  for  the  specific  per- 
formance of  the  agreement^  either  according  to  the  terms 
of  it,  or  with  such  variations  as  the  Court  should  think  fit. 


658  CA8E8   IN   CHANCERY. 

^  1842.  ^  j^Q  defendant,  by  his  answer,  insisted  that  the  plaintiff, 

Thobnburt  by  altering  the  copy  of  the  agreement  as  signed  by  Thom- 
BsviLL.  dike,  had  waived  the  benefit  of  it,  if  it  ever  had  subsisted 
as  a  legal  agreement ;  and  that  even  if  the  plaintiff  had  at 
any  time  subsequently  acquiesced  in  the  alterations  made 
by  Thorndike,  he  had  never  expressed  his  willingness  to 
execute  the  agreement  within  a  reasonable  time ;  and,  far- 
ther, that  Mrs.  Thornbury's  objections  rendered  it  impos- 
sible for  him  to  perform  the  agreement. 

In  support  of  the  plaintiff's  case,  James  Fluker,  clerk 
to  the  plaintiff's  solicitor,  stated  generally,  that  the  assent 
of  the  plaintiff  to  the  agreement,  as  altered  by  the  solicitor 
of  the  defendant,  was  fully  notified  to  the  defendant. 

The  Law  List  of  1840  was  also  produced  on  behalf  of  the 
plaintiff,  with  the  view  of  shewing  that  the  name  of  Thorn- 
bury  was,  in  pursuance  of  the  agreement,  omitted  from  it, 
and  that  of  Bevill  only  inserted  in  that  year's  List. 

On  the  part  of  the  defendant  his  solicitor  stated,  that  no 
person  on  behalf  of  the  plaintiff  had  ever  informed  him 
that  the  plaintiff  agreed  to  the  alterations  made  by  the  de. 
ponent  in  the  draft  agreement ;  and  that  no  offer  was  at 
any  time  made  by  the  plaintiff  to  sign  the  agreement  as 
altered  by  the  deponent.  And  Thomas  Morris,  a  clerk  to 
the  defendant's  solicitor,  after  stating  that  he  had  attested 
the  signature  of  Thorndike  to  a  copy  agreement  between 
the  plaintiff  and  the  defendant,  which  copy  had  been  al- 
tered by  the  deponent  by  the  orders  of  the  defendant 
himself,  stated  as  follows : — "  After  the  said  copy  agreement 
had  been  so  signed  by  Mr.  Thorndike,  I  went  by  the  di- 
rection of  the  defendant,  Mr.  Kirk,  to  know  if  he  were  pre- 
pared to  exchange  the  agreements  executed.  The  said 
Mr.  Kirk  said,  that  he  had  sent  the  said  agreement  to  Mr. 
Thombury  for  his  approval;  and  that  when  he  received 
it  back,  the  defendaiit  should  hear  from  him.  I  afterwards 
went  several  times  to  the  said  Mr.  Kirk,  but  I  could  not 
obtain  the  said  duplicate  agreement  from  him." 
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The  defendant's  counsel  likewise  produced  in  evidence        1843. 
B  copy  of  the  draft  deed  of  dissolution  of  partnership  (hav-    thorkwirt 
ing  previously  given  notice  to  the  plaintiff  to  produce  the  «• 

original),  in  which  several  variations  from  the  draft  agree^ 
ment  appeared ;  as,  that  notice  of  the  dissolution  should 
be  given  in  the  Gazette  j  that  the  defendant  should  indem-* 
nify  the  plaintiff  against  future  rent,  &c. 

Evidence  was  also  given  for  the  defendant  of  Mrs.  Thorn- 
bury's  objections  to  the  terms  of  the  agreement. 

Mr.  Simpkinson,  and  Mr.  Dixon,  for  the  plaintiff. — ^It  is 
dear,  so  far  as  the  defendant  is  concerned,  that  he  signed 
the  agreement.  The  draft  was  signed  by  his  solicitor^ 
Thomdike.  The  fair  copy  must  at  all  events  be  taken  to 
have  been  signed  by  himself;  the  signature  being  recog- 
nised by  his  letter  of  the  3rd  December.  The  cases  go 
much  farther  than  the  present :  Coleman  v.  Upcot  (a). 
Palmer  v.  Scott  {b).  [The  Vice^ChanceUor. — It  has  been 
settled  by  several  cases,  that  if  the  agreement  be  in  the 
form  of  a  proposal,  in  order  to  bind  the  party  who  made 
it,  it  must  be  accepted  in  the  very  terms  of  it;  and  be 
accepted  in  good  time:  Kennedy  v.  Lee(c^.  That  the 
plaintiff  accepted  it  in  good  time,  is  shewn  by  Kirk's  ap- 
probation at  the  foot  of  the  draft  which  was  returned 
approved  by  Thomdike,  and  by  what  took  place  between 
the  parties  as  to  the  fair  copies.  The  exclusion  of  the 
penalty  clause  from  these  copies,  by  Elirk,  is  immaterial; 
as  it  was  afterwards  inserted  in  both  the  fair  copies  of 
the  defendant  himself,  and  also  inserted  in  the  draft 
deed.  Then  it  is  clear,  from  Fluker's  evidence,  that  the 
assent  of  the  plaintiff  was  communicated  to  the  de- 
fendant. The  facts  which  he  states  lead  inevitably  to  that 
conclusion.  Under  these  circumstances,  the  plaintiff  could 
not  afterwards  have  turned  round  and  said,  that  he  had 

(a)  5  ViD.  Abr.  527^  pi.  17.  {h)  1  Russ.  &  M.  391. 

(c)  3  Men  441. 
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1842.        not  assented  to  the  agreement,  even  though  it  contained 

Thornbuet    *^®  penalty  clauses.   How,  then,  is  the  defendant  excused? 

*•  Acting  upon  the  agreement,  the  plaintiff  takes  bis  name 

out  of  the  Law  List,  and  the  certificate  is  taken  out  in  the 

name  of  the  defendant  alone. 

But  secondly  it  will  be  said,  that  the  agreement  is  inva- 
lid. Upon  that  point,  the  observations  of  Lord  EUoHj  in 
Candler  v.  Candler  (a),  apply.  Lot  jBtcnn  y.  Guy  (i),  it  was 
decided  that  such  a  contract  was  not  illegal;  and  that  case 
was  cited  with  approbation,  or  at  least  was  not  disapproved, 
in  Armstrong  v.  Lewis (c).  The  stipulation  in  the  present 
case,  is  not  that  the  business  shall  be  carried  on  in  the 
names  of  Thombury  and  Bevill,  but  only  amounts  to  a 
permission  for  its  being  so  carried  on.  Such  agreements 
are  not  only  legal,  but  of  daily  occurrence.  They  are  not 
injurious  to  the  clients  of  a  firm;  because  a  client  having 
transactions  with  the  firm,  would  always  consult  one  mem- 
ber of  the  firm,  and  would  necessarily  know  that  he  had 
retired  from  the  firm.  It  would  not  be  like  the  oase  of  a 
banking-house. — [The  Vice-chancellor  referred  to  Lord 
Eldon's  observations  in  Baxter  v.  Conolly  {d),  as  to  the  sale 
of  a  goodwill.] — Lot  this  case  the  partnership  existed  be- 
fore, and  it  was  not  therefore  a  mere  sale  or  assignment  of 
the  goodwill. 

Bozon  V.  Farlow{e)  will  probably  be  dted  on  the  other 
side.  Lot  that  case,  however,  the  document  contained  ixnij 
a  prospectus  of  the  intended  agreement.  One  of  the 
clauses  was  for  a  transfer  of  the  whole  business,  another  that 
the  deed  should  contain  all  usual  clauses,  which  left  the 
clauses  uncertain.  Nothing  of  that  kind  occurs  in  the  pre- 
sent case.  No  observation  arises  on  the  fact  of  the  agree- 
ment amounting  to  a  transfer  of  clients  and  professionsl 
business ;  for  the  transfer  had  actually  taken  place  two  yean 

(a)  Jac.  228.  (c)  2  C.  &  M.  274. 

(b)  4  East,  190;  1  Smith,  1.  See         (d)  IJac  &  W.  576. 
4  B.  &  C.  190.  (e)  1  Meriv.  459. 
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before^  Tbornbory  having  had  nothing  to  do^ith  the  busi-         1842. 
ness  during  the  whole  of  that  period.     Candler  v.  Candler    jhorwiort 
shews  that  the  doubts  of  Lord  Eldon  had  been  removed.  «• 

In  Bunn  v.  Guy  the  party  was  to  relinquish  and  make  over 
the  whole  of  the  business.  Lingen  v.  «SSm/7«on(a).  Lastly, 
the  objection  on  the  part  of  the  wife  is  not  a  ground  for 
the  Court  refusing  to  execute  the  rest  of  the  contract. 

In  the  course  of  the  argument  the  Vke-Chancellor  in- 
quired whether  there  was  any  case  in  which  specific  per- 
formance had  been  decreed  on  signature  of  approval  of  the 
draft  only. 

Mr.  Swanstofi  and  Mr.  Whatley,  iot  the  defendant. — 
There  is  no  evidence  of  the  contract  of  which  the  plaintiff 
seeks  a  specific  performance.  The  bill  alleges  that  the 
draft  was  settled  and  approved,  and  that  the  alterations 
were  made  by  Mr.  Thomdike.  The  bill,  however,  does  not 
point  out  the  alteration. 

Supposing  the  memorandum  to  be  the  contract,  when 
was  it  binding  on  the  parties?  They  say  Mr.  Thomdike 
assented  to  it,  but  by  what  document?  There  is  no  evi- 
dence of  any  binding  agreement  before  the  11th  January. 
The  document  purports  to  be  a  proceeding  in  another 
Court,  and  Mr.  Bevill  could  not  by  any  means  make  it  a 
rule  of  Court.  The  cases  cited  do  not  apply  where  the 
party  who  has  signed  the  contract  repudiates  it  before 
any  proceedings  are  taken  upon  it. 

Supposing  the  defendant  to  have  been  bound  by  the  con- 
tract, he  was  at  liberty,  at  any  time  before  it  had  been 
acceded  to  by  the  plaintiff,  to  withdraw  from  it :  Martin 
V.  Mitchell  {hy,  Routledge  v.  Grant  (c)i  1  Sugd.  V.  ^  P., 
voL  1.  p.  86. 

(a)  1  Sim.  &  S.  600.  (6)  2  Jac  &  W.  413. 

(c)  4  Bing.  653. 
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1842.  In  the  coarse  of  the  argument  the  Vice^Chanedbr  re- 

Thornbukt    ferred  to  Doe  v.  Pedgriph  (a),  and  StokeB  v.  Moore  (i). 


9. 

Bevill. 


Mr.  Simpkinson,  in  reply. — It  can  hardly  be  contended 
that  a  signature  to  an  approval  of  a  draft  is  not  a  signatoie 
within  the  Statute  of  Frauds.  Cases  have  gone  so  br,  that 
the  mere  attesting  the  instrument  as  a  will,  provided  it  be 
shewn  that  the  person  attesting  was  aware  of  the  conse- 
quences, is  binding  on  him,  within  the  statute :  We^ord  v. 
Beazeley  [c).  This,  however,  is  a  signature,  not  to  tiie 
original  draft,  but  to  a  fair  copy.  Then  the  question  ii, 
whether  the  difference  between  the  parties,  as  to  the 
penalty  clause,  annuls  the  effect  of  the  agreement  m 
toto. 

The  Yice-Chancelloe. — Having  in  vain  recommended 
an  amicable  settlement  of  this  case,  and  having  had  an  op- 
portunity of  considering  the  pleadings  and  evidence  out  of 
Court,  I  do  not  think  it  necessary  to  put  the  parties  to  the 
inconvenience  of  delaying  my  judgment 

A  draft  containing  the  terms  of  the  alleged  agreement 
was  undoubtedly  signed  by  the  defendant's  solicitor.  It 
was  sent,  so  signed,  to  the  plaintiff's  solicitor.  While  in 
his  possession,  the  plaintiff's  solicitor  also  signed  his  i^ 
proval  of  it :  but  when  he  signed  it,  although  examined  ss 
a  witness  in  the  cause,  he  does  not  state ;  except  that  it 
was  signed  before  the  institution  of  the  suit,  the  bill  being 
filed  in  1840 ;  a  circumstance  which  cannot  but  attract  at- 
tention. Nor  is  it  suggested  in  the  evidence,  that  the  &ct 
of  the  plaintiff's  solicitor  having  so  signed  his  approval  of 
the  draft,  was  ever  communicated  to  the  defendant  or  hia 
solicitor. 


(a)  4  Car.  &  p.  312.  (e)  1  Wils.  118;  3  Atk.  503;  1 

(h)  1  Cox,  219.  Yei.  ten.  6. 
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This  drafts  thus  sent  by  the  defendant's  solicitor  to  the        1842. 
plaintiff's  solicitor^  is,  so  far  as  that  term  can  be  properly    thornburt 
applied,  copied  by  the  plaintiff's  solicitor  or  his  clerk :  but  v- 

Bbviia. 

it  was  not  strictly  copied,  for  variations,  by  no  means  im- 
material, were  introduced.  This  copy,  if  it  can  be  so  called^ 
for  it  is  admitted  to  vary  from  the  original,  is  sent  on  the  part 
of  the  plaintiff's  solicitor  to  the  defendant's  solicitor.  The 
defendant  rejects  the  alterations,  and  restores  the  paper  to  a 
state  corresponding  with  the  original  draft;  and,  in  that  al- 
tered state,  sends  it  back  to  the  plaintiff's  solicitor  on  the 
3rd  of  December,  with  the  following  letter.  [His  Honor  read 
the  letter  as  before  stated.]  Now,  upon  the  facts  which  I 
have  stated,  and  the  whole  aspect  of  the  case,  it  must  be 
taken,  that  up  to  this  time  there  was  no  agreement  between 
the  parties ;  because  both  parties  had  not  agreed  to  any 
set  of  terms.  Up  to  the  3rd  of  December,  when  the  letter 
which  I  have  just  read  was  sent,  the  whole  rested  in  pro- 
posal Now  it  may  be,  that  if  there  had  been  an  accept- 
ance of  the  agreement  by  the  plaintiff  in  the  state  in  which 
it  was  placed  or  replaced  by  Bevill,  or  on  his  behalf— an 
acceptance  communicated  to  the  defendant  clearly,  unequi- 
vocally, and  without  unreasonable  delay — it  may  be,  that 
the  result  would  have  been  an  agreement  binding  on  the 
parties.  I  do  not,  however,  find  any  evidence  that  it 
was  so.  This  was  on  the  3rd  of  December :  no  step  is 
taken  by  the  plaintiff  till  the  30th  of  December;  on  which 
day,  the  draft  of  a  deed  for  carrying  the  agreement  into 
effect,  was  sent  by  the  plaintiff's  solicitor  to  the  defendant's 
solicitor; — a  draft  varying,  as  it  seems  to  me,  in  more  than 
one  respect  from  the  last  state  of  the  paper  previously  ex- 
isting, to  which  I  have  already  alluded.  [His  Honor  then 
read  the  evidence  of  Morris,  and  proceeded  as  follows.] 
From  the  evidence,  therefore,  it  appears,  that  up  to  the 
30th  of  December,  when  this  draft  was  sent,  nothing 
had  passed  which  could  bind  the  plaintiff  to  the  terms  of  the 
paper  that  Thomdike  had  last  signed ;  and  if  there  were 


Bevill. 
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1842.        nothing  more  in  the  case^  it  might  possibly  be  considered, 
^     "*    ^      that  to  enforce  an  agreement  under  those  circumstanoes. 
V.  against  the  defendant,  would  be  dealing  hardly  with  him.  It 

appears^  however,  that  a  short  time  afterwards,  namely,  cm 
the  11th  of  January,  the  following  letter,  which  I  must 
consider  as  repudiating  the  agreement,  and  patting  an  end 
to  the  treaty,  was  written  by  the  defendant's  solicitcHr  to 
the  plaintiff's  solicitor.  [His  Honor  read  the  letter  as 
before  stated.]  The  first  question  therefore  is,  whether, 
on  the  11th  of  January,  the  conduct  of  the  parties  was 
such  as  to  preclude  the  defendant  Bevill  from  sayings 
"  I  will  have  nothing  more  to  do  with  this  arrangement; 
I  consider  it  at  an  end.''  I  am  of  opinion,  upon  the  eri- 
dence,  that  if  any  thing,  had  been  signed  on  the  part  of 
Bevill  which  would  have  bound  him,  had  it  been  acceded  to, 
he  was  entitled,  by  the  letter  of  the  11th  of  January,  to 
withdraw,  and  that  he  did  withdraw,  from  the  arrange- 
ment. I  think,  therefore,  that  on  that  ground  I  could  not 
enforce  specific  performance  against  him.  If,  howerer, 
this  difficulty,  which  seems  to  me  insurmountable,  had  not 
existed,  I  might  still  have  felt  considerable  embarrassment 
in  decreeing  specific  performance  of  this  paper,  if  it  were 
an  agreement,  or  an  agreement  continuing  in  force;  fiir 
the  first  provision  of  it  is,  that  the  suit  commenced  in  the 
Prerogative  Court  shall  be  discontinued.  Now  in  that  sui^ 
Mrs.  Thombury  was  the  plaintiff;  and  this  is  a  contract 
sought  to  be  enforced  against  the  defendant,  the  object  of 
which  is,  to  compel  her  to  do  an  act  which  she  refuses 
to  do.  But  that  is  not  all.  There  is  so  much  obacniitj 
in  the  agreement,  with  regard  to  the  time  during  which 
the  40/.  per  annum  was  to  be  paid  to  Mrs.  Thombury,  ss 
to  create  a  further  difficulty  in  the  way  of  a  decree  for  the 
plaintiff.  Nor  am  I  sure,  that  a  still  further  difficulty 
might  not  arise  in  enforcing  the  transfer  of  the  business 
which  this  agreement  provides  for.  This  is  not  quite  a 
case  of  dissolution  of  partnership,  but  something  between 
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a  dissolution  of  the  partnership  and  a  purchase  of  the  bu- 
siness ;  and  notwithstanding  the  case  of  Bunn  v.  Guy,  from 
which  I  do  not  mean  to  express  dissent^  decided  as  it  was 
by  Judges  of  high  authority^  I  am  not  prepared  to  say, 
that  it  is  fit  that  a  court  of  equity  should  enforce  an  agree- 
ment between  two  solicitors,  that  one  on  retiring  from  the 
business  shall  permit  the  other  to  carry  on  the  business  in 
his  name.  Whether  such  an  agreement  be  or  be  not  within 
the  strict  policy  of  the  law,  it  may  be  doubtfril  whether 
this  Court  ought  to  assist  it.  I  do  not,  however,  rest  my 
decision  on  that  ground ;  I  mention  it  that  it  may  not  be 
thought  that  I  see  no  difficulty  in  that  part  of  the  case. 
The  bill  must  be  dismissed,  but  it  is  not  a  case  for  costs. 


565 

1842. 
Thobnbuby 

V. 

Bevill. 


Slade  V,  Parr. 


Jpril  27  th. 


L  HOMAS  SLADE  by  his  will  gave  and  bequeathed  to  Legacies  to  the 
his  executors  £10^000,  Navy  £5  per  cents.,  upon  trust  as  to  nune^of  the 
£1000,  part  thereof,  for  John  Slade,  son  of  his  late  niece  j.^JSJ'e  Mf/t'Tbe 
Mary  Slade,  wife  of  his  cousin  Robert  Slade,  to  be  as-  *M>gncd  to 

•^  ii         J  1  •  1  -I  them,  when  and 

signed  or  transferred  to  him,  when  and  as  soon  as  he  as  soon  as  they 

tij^^-i-  r  A.         A.     n  i»i_«  should  respect- 

should  attain  his  age  of  twenty-five  years,  for  his  own  use  {y^iy  attain 
absolutely.    The  testator  then  made  similar  bequests  of  Jlj^ovided^ihat 
the  residue  of  the  stock  in  sums  of  £1000,  £1000,  £1000,  if  any  should 

die  under  twen- 

£1000,  £1000,  £2000,  and  £2000,  in  favour  of  Eliza,  Mary^  ty-five  leaving 
Robert,  Sarah,  James,  Thomas,  and  Anna,  the  other  chil-  1" takl'^c'pat 

rents'  legacy, 
but  if  any 
shonid  die  under  twenty-five,  without  having  issue  then  living,  the  legacy  of  the  child  so  dying 
to  go  and  be  paid  to  the  *'  survivors  and  survivor,  and  others  and  other"  of  the  same  children, 
in  equal  shares.  At  the  death  of  the  testator,  all  the  children  of  M.  are  under  twenty-five.  All 
afterwards  attain  twenty-five,  except  A.,  who  dies  under  that  age  without  issue,  having  survived 
two  of  the  children,  B.  and  C.  The  share  of  A.  devolves  to  the  representatives  of  B.  and  €•, 
together  with  the  children  who  survive  A. 

Upon  the  conatmction  of  a  wiU,  held^  that  the  surplus  dividends  of  a  legacy,  after  payments  for 
maintenance  during  the  minority  of  the  legatee,  go  with  the  eorpu$. 
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1842.        dren  of  his  niece  Maiy  Slade ;  and  as  to  the  interest^  divi- 
dends^ and  annual  prodace  arising  from  the  said  respectiTC 
legacies  so  given  to  the  children  of  Mary  Slade^  deceased, 
from  the  first  payment  after  his  decease^  until  the  legatees^ 
to  whom  the  same  should  respectively  belongs  should  at- 
tain their  respective  ages  of  twenty-five  years,  in  trust  to 
pay  to  or  permit  and  suffer  Robert  Slade,  their  father,  to 
have,  receive,  and  take  the  same  in  trust  for  the  legatees  to 
whom  they  respectively  should  belong,  and  to  be  paid  and 
applied  by  him  for  and  towards  the  support,  maintenance, 
education,  and  advancement  in  life  of  such  legatees  respec- 
tively, in  such  manner  and  form  as  he,  the  saidBobertSlade, 
and  in  case  of  his  death,  the  trustees  for  the  time  being, 
should  in  his  or  their  discretion  think  proper;  such  payments 
of  the  interest  and  dividends  to  be  made  half-yearly.    And 
the  testator  directed  that  the  surplus  money  (if  any)  aris- 
ing from  the  interest,  dividends,  and  annual  produce  of  the 
respective  legacies,  after  such  payment  and  application  ss 
aforesaid,  should  be  retained  by  the  said  R.  Slade  or  the 
trustees,  as  the  case  might  be,  for  the  respective  legatees  to 
whom  they  should  respectively  belong,  and  to  be  paid  to 
them  respectively  with  their  respective  legacies  upon  their 
respectively  attaining  the  age  of  twenty-five  years.    Pro- 
vided, nevertheless,  that,  in  case  any  one  or  more  of  the 
children  of  the  testator's  late  niece,  Mary  Slade,  should  die 
imder  the  age  of  twenty-five  years,  leaving  issue  one  or 
more  child  or  children,  such  child  or  children  should  take 
the  legacy  or  legacies  which  his,  her,  or  their  parents  would 
have  been  entitled  to,  as  well  original  as  accruing,  if  he,  she, 
or  they  had  lived  to  attain  that  age,  if  more  than  one  in 
equal  shares;  but  in  case  any  of  the  children  of  Mary 
Slade  should  happen  to  die  under  the  age  of  twenty-five 
years  without  having  issue  then  living,  then  the  legacy  or 
legacies  of  him,  her,  or  them  so  dying,  as  well  original  as 
accruing,  should  go  and  be  paid  to  the  survivors  and  sur- 
vivor, and  others  or  other  of  the  same  children,  Maiy 
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Slade,  and  if  more  than  one^  in  equal  shares,  his,  her,  or        1842. 
their  executors,  administrators,  and  assigns.    And  the  tes- 
tator appointed  Robert  Slade  and  Thomas  Parr,  both  since 
deceased,  to  be  the  executors  of  his  said  will. 

The  testator  died  in  October,  1816.  The  executors 
proved  the  will,  and  set  apart  the  stock  for  the  purposes  of 
the  trusts.  Robert  Slade,  the  father,  after  surviving  his 
co-executor  Parr,  and  appointing  other  persons  co-trustees 
with  himself,  died  in  March,  1833,  leaving  those  co-trustees 
surviving  him,  in  whose  names  the  stock  was  now  standing. 

At  the  death  of  the  testator,  the  children  of  Mary  Slade 
were  all  living,  and  all  under  the  age  of  twenty-five.  They 
all  afterwards  attained  the  age  of  twenty-five,  except  Anna, 
who  died  under  that  age  and  unmarried  in  March,  1839, 
having  survived  John,  Mary,  and  Eliza. 

The  question  was,  who  was  to  take  the  original  share  of 
Anna,  and  also  the  surplus  of  the  interest  and  dividends 
of  her  share  after  deducting  the  sums  expended  in  her 
maintenance. 

Mr.  Temple  and  Mr.  Freeling,  for  the  surviving  brothers 
and  sisters  of  Anna,  submitted  that,  as  to  the  capital  of 
Annans  share,  this  case  was  distinguishable  from  WUmot  v. 
Wilmot  (a),  and  that  those  children  were  excluded  from  all 
interest  in  her  share,  who  died  before  her,  though  they  at- 
tained twenty-five.  Supposing,  however,  the  Court  should 
hold  otherwise,  were  the  representatives  of  those  children 
entitled  to  share  the  siu^lus  dividends  of  Anna's  share? 
[The  Vice- Chancellor. —  ^o  doubt  the  surplus  goes  with 
the  capital.] 

Mr.  Anderdan  and  Mr.  Teed  appeared  for  other  parties. 

The  Yice-Chancellob. — The  letter  and  the  spirit  of  the 

(a)  8  Vet.  10. 
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1842.  will  go  together.  The  spirit  and  intention  of  the  will  ib,  that 
these  legacies  should  vest  upon  the  children  attaining  twen- 
ty-five^ or  dying  under  that  age  leaving  issue.  The  testator 
has  said^  that  in  case  any  of  the  children  of  Mary  Slade 
should  die  under  twenty-five  without  having  issue  then 
livings  the  legacy  or  legacies  of  him^  her^  or  them  so  dying 
(which  must  include  the  surplus  dividends)  should  go  and 
be  paid^  not  to  the  survivors  and  survivor  only^  but  to 
the  survivors  and  survivor  and  ''others  and  other ^  of 
the  children.  The  argument  for  the  plaintiffii  is,  that  tiie 
legacies  are  to  go  to  the  survivors  and  survivor  only,  and 
not  to  the  others  and  other.  I  am  of  a  different  opinion. 
It  is  not  necessary  to  say  what  might  have  been  the 
case  had  any  of  the  children  attained  twenty-five  before 
the  testator's  death*  That  circumstance  does  not  occur  here. 
Annans  share,  therefore,  is  divisible  amongst  all  the  chil- 
dren who  attained  twenty-five,  including  those  who  died 
before  her  (a). 

(a)  For  recent  cases,  in  which  see   Cromek  v.  Lumb,  3  Y.  &  C 

the  question  has  been  raised,  whe-  565 ;  Cursham  v.  Newland,  2  Besf. 

ther  the  words  "survivors"  in  a  145  ;  LeemmgY.SherraU^UUn 

will  should  or  should  not  be  con-  Joum.,  N.  S.,  423. 
strued  in  the  sense  of  "  others,** 
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1842. 

CoNSETT  V.  Bell.  May  28th  ^ 

P30th. 
ETER  CONSETT,  by  his  will,  dated  the  27th  July,  A.  executed  an 

1837,  gave,  devised,  and  bequeathed  all  his  freehold,  copy-  porting  to  coni 
hold,  and  leasehold  estates,  in  the  county  of  York  and  else-  hoLe*hoi/flir^* 
where,  unto  and  to  the  use  of  John  Bell,  Thomas  Stubbs  n»ture,  plate, 

watches,  clocks^ 

Walker,  and  Thomas  Meynell,  their  heirs,  executors,  ad-  books,  monies, 
ministrators,  and  assigns,  upon  trust  during  the  term  of  Sl^ncy'and**^ 
twenty-one  years,  to  be  computed  from  the  testator's  death,  other  effects, 
to  receive  the  rents  and  profits  of  the  premises,  and  from  time  of  A. 's  de- 
time  to  time  to  lay  out  and  invest  the  same  in  their  names  in  two  specified 
in  the  public  funds,  or  upon  real  securities,  and  to  receive  JJ^asioiT-house 
and  re-invest  the  dividends  and  interest  thereof,  so  as  to  "cept  an  iron 

chest  and  its 

form  an  accumulating  fund  in  the  nature  of  compound  in-  contents,  and 
terest ;  and  as  to  the  freehold  premises,  subject  to  the  said  a  certain  closet. 
term,  in  trust  for  the  plaintiff  for  life,  without  impeachment  cxdusWef  "in*' 
of  waste  (except  as  to  timber,  which  should  only  be  cut  the  two  rooms 

•  J   •  •       i.     4.1.      •    •  r  mentioned  in 

down  for  necessary  repairs,  and  m  nowise  to  tne  injury  ot  the  instrument, 
any  plantation  or  ornamental  timber),  with  remainder  in  Jime  of  the  ex- 
trust  for  his  first  and  other  sons  severally  and  successively  ec"tionofit 

•^    ^  •^     and  from 

in  tail  male,  with  divers  remainders  over  in  favour  of  the  thenceforth  un- 
til A.'s  death, 
was  his  bailiff  and  confidential  agent.  Two  years  after  the  date  of  this  instrument,  A.  made  his 
will,  by  which  he  bequeathed  his  plate,  jewels,  household  furniture,  and  money  to  trustees,  upon 
certain  trusts  for  the  benefit  of  C.  and  his  issue.  In  a  suit  for  the  administration  of  A.'s  estate,  B. 
claimed  the  benefit  of  the  prior  instrument,  but  without  either  producing  probate  of  it  or  shew- 
ing for  what  consideration  or  under  what  circumstances  it  was  executed: — J7e/(f,  that  if  the 
inittrunient  was  to  be  considered  as  testamentary,  this  Court  couhl  not  act  upon  it  without  pro- 
bate, and  that  if  it  wast  to  be  considered  as  a  deed  inter  vivos^  this  Court  would  not  give  effect 
to  it  without  further  evidence  in  its  support.  And  this  Court  being  of  opinion,  that  under  the 
circumstances  of  the  catic,  such  further  evidence  could  not  be  obtained,  declined  to  direct  any 
inquiry  on  the  subject. 

A  person  having  a  claim  against  a  testator's  estate  prevailed  upon  the  executors  to  hand  over 
to  him  part  of  the  testator's  assets  under  circumstances  from  which  he  must  have  known  that 
in  so  doing  the  executors  were  acting  hastily,  improvidently,  and  against  their  duty  as  execu- 
tors : — Held,  that  such  person  was  a  proper  party  to  a  suit  instituted  by  a  legatee  against  the 
executors  for  the  administration  of  the  estate,  although' the  bill  contained  no  charge  of  collusion 
or  insolvency. 

A  person  appointed  by  will  receiver  of  the  testator's  real  estates  with  a  salary,  is  a  proper 
party  to  a  suit  for  the  administration  of  those  estates. 

Upon  a  bill  filed  by  an  infant  devisee  for  life,  without  impeachment  of  waste  (except  as  to 
ornamental  timber),  praying  the  establishment  of  the  will,  the  administration  of  the  trusts,  and 
maintenance,  an  inquiry  was  directed  as  to  timber  in  the  form  adopted  in  Tooker  v.  ^nnot/ey, 
5  Sim.  235,  excluding  ornamental  timber. 

The  Court,  under  the  circumstances  of  a  case,  declined  to  entertain  an  objection  for  roultifa- 
riouaneaa  at  the  hearing. 

VOL.  I.  P   P  N.  C.  C. 
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1942k  younger  brothers  of  the  plaintiff  as  tenants  for  life^  and 
their  issue.  And  the  testator  directed  that  his  copyhold 
and  leasehold  estates  should  be  held  upon  trusts  similar  to 
those  declared  of  the  freehold  estates^  or  as  near  thereto  as 
the  different  tenures  of  the  estates  and  other  circumstances 
would  permit.  And  notwithstanding  the  trusts  for  accu- 
mulation, the  testator  empowered  the  trusteesi  out  of  the 
rents  and  profits  of  the  freehold  premises,  to  expend  such 
sums  as  they  should  think  necessary  in  the  repairs  of  his 
mansion-house  at  Brawith,  and  the  gardens  and  build« 
ings  belonging  thereto,  and  also  in  the  payment  of  fines 
for  the  renewal  of  leases.  And  he  gave  and  bequeathed  all 
his  ready  money  and  money  in  the  funds  (subject  to  the 
payment  of  his  debts)  to  his  trustees,  their  executors,  ftc, 
upon  trust  to  invest  the  same  in  the  purchase  of  freeholds^ 
to  be  settled  upon  the  same  trusts  as  the  freeholds  therein- 
before devised.  And  he  bequeathed  his  plate  and  jewels, 
and  all  the  household  furniture  and  utensils  which  should 
be  in  and  about  his  mansion-house  at  the  time  of  his  de- 
cease to  the  same  trustees,  their  executors,  &c.,  upon  tnut 
to  permit  the  same  to  be  had  and  enjoyed  by  the  person 
for  the  time  being  entitled  to  the  real  estates,  to  the  intent 
that  as  far  as  the  rules  of  law  would  permit  the  same  might 
be  as  heir-looms.  The  testator  then,  after  directing  that 
the  trustees  of  his  will  should  have  dElOO  a  year  each  during 
the  said  term  of  twenty-one  years,  directed  that  Bei^amin 
Wilson  should  be  receiver  of  all  his  real  estates  during  that 
term,  at  a  salary  of  £100  a  year,  with  power  to  the 
to  audit  his  accounts,  and  to  appoint  a  new  receiver  in 
of  his  dying,  or  declining  or  becoming  incapable  to  act 
And  the  testator  Appointed  the  trustees  above  named  to  be 
executors  of  his  will. 

The  testator  died  on  the  7th  December,  1889,  and  a 
few  months  afterwards  his  will  was  proved  by  Aq  exe- 
cutors. 
The  testator  was  a  man  of  retired  habita^  and  had  te 
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■ame  tine  previously  to  hia  death  confined  himself  almost  W2. 
•iduaifely  to  the  oecapation  ol  two  rooms ;  namely^  his 
bed-jpoom,  and  what  be  called  his  workshop.  He  managed 
hia  affairs  prine^taUy  with  the  assistance  of  Benjamin  Wil* 
ion>  the  person  named  in  his  will^  who  received  his  rents, 
and  was  otherwise  much  in  his  confidence. 

Oa  the  day  of  the  testator^s  death  Wilson  informed  the 
esecvtors  of  their  appointment^  and  they  accordingly^  on 
ibe  same  day,  went  to  the  testator's  bed-room  and  took 
possession  of  hb  wilL  They  then  proceeded  to  the  work* 
shop  and  seeored  a  gold  watch  and  some  money  of  the  tes* 
tator^  Wilson  then  produced  a  deed,  under  which  he  laid 
daim  to  certain  articles  of  furniture,  and  to  the  sum  of 
846/.  18».  lOd.  The  deed  bore  date  the  26th  September, 
1835,  and  was  made  between  Peter  Consett  of  the  one 
part,  and  Bei^jamin  Wilson  of  the  other  part,  and  witnessed 
that,  in  consideration  of  the  services  performed  by  Wil- 
son tax  Consett,  and  in  further  consideration  of  lOs.,  the 
said  Consett  bargained,  sold,  assigned,  transferred,  and  set 
over  unto  the  said  Wilson,  his  executors,  administrators^ 
tftd  aasigBS,  all  and  singular  the  household  furniture,  silver 
plate^  watches,  clocks,  time-pieces,  china,  glass,  printed 
books,  monies  and  securities  far  money,  and  other  efibcts 
ef  what  nature  or  kind  soever  of  him  the  said  Peter  Con- 
sett, which  at  the  time  of  his  decease  should  be  situate  and 
Ijeing  in  and  upon  the  rooms  of  his  dweDing-house  then 
oeoupied  by  him  at  Brawith  aforesaid,  oommcmly  called  or 
known  by  the  names,  or  occnpied  by  him  as  his  bed-room 
and  workshop,  save  and  except  a  certain  iron  chest  then 
ikanding  and  being  in  the  bed-room  aforesaid,  and  its  con- 
tents, and  also  saving  and  excepting  the  contents  of  a  cer- 
tain closet  situate  in  the  workshop  aforesaid,  commonly 
called  or  known  by  the  name  of  the  plate  closet,  and  all 
Hie  right,  title,  interest,  property,  benefit,  claim,  and  de- 
Viand  whatsoever  of  him  the  said  Peter  Consett  in  and 
npon  the  said  effects  and  premises,  to  have,  receive,  and 
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1842.  take  all  the  said  household  furniture  and  other  effects 
and  premises  thereinbefore  mentioned  and  intended  to  be 
thereby  assigned  unto  him  the  said  Benjamin  Wilson^  Us 
executors,  administrators,  and  assigns,  for  his  and  their 
own  absolute  use  and  benefit,  without  any  lawful  let,  suit, 
denial,  claim,  demand,  interruption,  and  eviction  whatso- 
ever, from  or  by  any  person  or  persons  whomsoever  daim- 
ing  or  to  claim  by,  from,  through,  under,  or  in  trust  for 
him  the  said  Peter  Consett,  his  heirs,  executors,  or  admi- 
nistrators, or  by,  with,  or  through  his  or  their,  or  any  of 
their  act  or  acts,  means,  consent,  privity,  or  procurement. 

The  executors  not  considering  that  the  deed  was  firaudn- 
lent,  or  obtained  by  undue  influence,  and  therefore  suppos- 
ing that  Wilson  was  entitled  to  the  property  comprised  in 
it,  paid  over  to  him,  on  the  10th  December,  the  before- 
mentioned  sum  of  846/.  ISs,  lOd.,  part  of  which,  namely, 
the  sum  of  811/.  18^.  lOd.,  was  in  a  bureau  in  the  work- 
shop, and  the  remaining  sum  of  JS35  consisted  of  monies 
found  loose  in  the  bed-room  and  workshop.  Wilson  also, 
with  their  consent,  took  possession  of  various  articles  of  fur- 
niture, and  removed  them  from  the  bed-room  and  workshc^. 

The  executors,  afterwards  conceiving  themselves  in  error 
as  to  what  had  passed  between  them  and  Wilson,  requested 
him  to  refund  the  money,  and  to  deliver  up  to  them  the 
articles.    This  he  refused  to  do. 

The  bill  was  filed  by  William  Warcop  Peter  Consett,  an 
infant,  who  was  the  first  tenant  for  life  of  the  estates  de- 
vised by  the  will,  but  for  whose  maintenance  no  provision 
had  been  made  by  the  will,  against  the  trustees,  the  co- 
heirs at  law  of  the  testator,  and  Benjamin  Wilson.  The 
bill,  after  stating  the  foregoing  facts  and  suggesting  that 
various  repairs  should  be  done  to  the  devised  premises,  and 
also  that  it  would  be  for  the  benefit  of  the  estates  that 
some  part  of  the  timber  should  be  felled,  and  charging  that 
the  proceeds  thereof  should  be  applied  for  the  benefit  of  the 
parties  interested  under  the  will,  prayed  that  the  will  might 
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be  established^  and  the  trusts  thereof  carried  into  execution,  1842* 
and  that  proper  directions  might  be  given  as  to  felling  the 
timber,  and  as  to  the  repairs,  and  also  as  to  the  renewal  of 
leases,  and  that  a  proper  sum  might  be  allowed  for  the 
plaintifiP's  maintenance  out  of  the  rent  and  income  of  the 
testator's  estate,  or  otherwise  out  of  the  dividends  to  be 
produced  by  investment  of  the  proceeds  of  the  timber 
which  might  be  cut  down,  and  that  the  deed  of  the  26th 
September,  1835,  might  be  declared  to  be  void,  or  else  tes- 
tamentary and  revoked  by  the  will,  and  that  Wilson  might 
be  decreed  to  repay  to  the  trustees  the  sum  of  846/.  18tf .  lOd., 
and  to  re-deliver  to  them  the  furniture  which  had  been  re- 
moved by  him,  and  for  an  account  of  the  personal  estate 
received  by  the  trustees. 

The  bill  contained  various  general  charges  of  fraud  and 
undue  influence  against  the  defendant  Wilson,  which  were 
struck  out  by  amendment. 

The  defendant  Wilson,  by  his  answer,  insisted  that  the 
bill  was  multifarious,  and  that  he  was  improperly  made  a 
party  thereto,  and  claimed  the  same  benefit  of  objection  as 
if  he  had  demurred. 

Upon  the  cause  coming  on  for  hearing, — 

The  Vice-Chancellor,  after  declaring  the  will  to  be 
established,  and  directing  various  inquiries  which  were  not 
opposed,  observed  that  the  inquiry  as  to  timber  should  be 
taken  in  the  language  adopted  in  Tooker  v.  Annesley  {a). 

The  cause  was  then  heard  as  to  that  part  of  it  only  which 
concerned  the  defendant  Wilson. 

In  support  of  his  case,  the  defendant  Wilson  proved  the 
deed  of  September,  1835,  by  the  subscribing  witnesses, 
both  of  whom  were  persons  in  an  humble  station  of  life. 
He  also  proved  by  the  evidence  of  the  housekeeper,  that 
the  deed  was  delivered  by  the  testator  to  Wilson  some  time 
in  1835,  together  with  the  keys  of  the  two  rooms,  the  keys 

(a)  5  Sim.  235. 


tUSt.  <if  erery  chest  and  box  th^rdn  except  the  iron  cbest  mud 
plate  closet^  and  a  pencil-case;  the  testator  at  ike  samt 
time  declaring  that  he  thereby  gave  possession  at  his  dt* 
cease  of  ev^  thing  in  the  rooms^  except  the  contents  of 
the  iron  chest  and  plate^loset  [a).  It  iras  also  stated  hj 
this  wkaess  and  by  another  female  servant,  that  the  testa** 
tor  usually  kept  his  bank-notes  in  the  ironcheKt^  and  sock 
part  of  his  money  as  consisted  of  gold  and  silver  in  the 
borean.  The  latter  witness  also  stated^  that  two  days 
previoas  to  the  testator^s  death  Wilson  entered  the  bed- 
room  in  the  presence  of  the  witness^  with  two  keys  in  hil 
hand^  and  said  that  he  had  brought  up  the  rents ;  ufon 
which  the  testator  directed  him  to  take  the  k^  of  the 
bureau  out  of  his  waistcoat  pockety  and  to  place  the  moiM^ 
in  the  bureau,  which  Wilson  accordingly  did. 

It  was  nc^  shewn  by  whom  the  deed  was  prepared,  er 
for  what  services  or  under  what  particular  eircnmsilnnees  ft 
Was  given. 

Mr.  Wigram  and  Mr.  WUcack,  for  the  plaintiff.-'^SiT^ 
posing  the  deed  to  have  any  legal  effect  whatever^  it  cai^ 
not  pass  the  money  in  the  bureau^  unless  it  be  shewn  thst 
at  the  time  the  money  was  placed  there^  the  testator,  who 
was  in  extremis,  knew  that  it  would  be  affiected  by  the 
deed ;  fVi^d  v.  Bulkley  {b).  This  instrument  could  ^lot, 
as  a  deed,  pass  a  future  contingent  interest  in  chattels. 
As  at  common  law  chattels  pass  by  delivery  t>nly^  the  onfy 
mode  in  which  the  deed  could  operate  m  fiduro  would  be 
as  a  testamentary  instrument ;  but  in  that  case  it  ought  to 
have  been  proved :  Ousley  V.  OntoU  {c) ;  ffabergham  t. 
Vinceni{i) ;  Mastemum  v.  Maberhf  (e).  Besides,  the  con- 
fidential relation  in  which  the  parties  stood  to  each  other 
precludes  the  defendant  Wilson  from  setting  up  this  deed 

(«)  See  Jones  v.  Selby,   Rrec.  (c)  2  Vex.  sen.  440. 

Cba.  300,  in  wbicb  the  same  kind  (</}  2  Yes.  jun.  231. 

df  defivery  ctfcbsneb  oteorred.  (0  2  Hsgg.  Ecd.  Eep.  tH 

(6)  2  CL  &  Fin.  102. 
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in  m  oonrt  of  equity:   Dent  v.  Bennett  (a)  i   Gr^ks  v.  1842. 

Eobin9{b);  Huffuenin  V. Baseley  (e) ;  JPopham  r. Brooke {d) ;  ^^^^^ 
Hunter  t.  Atkmt  [e). 


Mr.  Russell  and  Mr.  Stevens,  for  tlie  de£^dant  Wilson. — 
The  money  was  paid  to  Wilson  without  fraud  or  oollusion ; 
and  if  there  be  any  case  against  \nm,  it  is  not  a  case  to  be 
dealt  with  by  a  court  of  equity.  If  the  money  in  his 
hands  was  part  of  the  testator's  assets,  he  has  received  it 
from  parties  dealing  with  the  will,  who  were  competent 
to  bind  the  estate.  If  the  paper  is  testamentary,  how  is  it 
ahewn  to  be  revoked  by  the  subsequent  will?  But  it  is 
immaterial  to  the  defendant  to  inquire  whether  it  was  a 
deed  or  an  instrument  requiring  probate.  The  executors 
kave  relieved  him  from  the  effect  of  such  inquiiy  by  their 
own  acts.  It  is  a  settled  rule,  that  a  party  claiming  a  re- 
sidue in  the  testator's  estate  cannot  go  against  a  party 
holding  the  assets,  unless  he  prove  collusion  between  the 
executors  and  that  party.  If  a  person  is  overpaid,  the  cre- 
ditor cannot  go  against  him,  but  must  proceed  against  the 
executor,  unless  perhaps  the  executor  is  insolvent :  Alsager 
T.  Howley  (/) ;  Beckford  v.  Dorrington  {g) ;  Bowsher  y.  Wed* 
kins  (A)  i  Pearse  v.  Hewitt  {i^. 

But  the  money  in  question  is  not  part  of  the  testator's 
assets :  it  is  severed  from  them  by  the  deed.  Although  the 
defendant  had  taken  it  without  the  consent  of  the  execa- 
Umf  he  might  have  barred  them  at  law.  Interests  in  por- 
aonal  existing  chattels  (not  choses  in  action)  may  pass  by 
deed :  Irons  v.  SmaUpiece  (k).  What  the  testator  meant  to 
pass  was,  all  that  was  then  in  the  bureau,  and  all  that 
flhould  be  tii^e  at  the  time  of  his  death.     If  there  should 

{n)  4  My}.  &  C.  269.  Seeil#i</-  (5^)  Id.  749 ;  West  Ca.  tem^. 

dUion  T.  Sherburne,  4  Y.  &  C.  358.  Hard w.  1 69. 

(b)  3  Madd.  191.  (k)  1  Rus8.&  M.  277. 

(c)  14  Yes.  273.  (1)    7  Sim.  471  ;  see  Lancaster 
(rf)  5  Rum.  10.  v.  Effors,  4  Beav.  168. 

(e)  3  Myl.  &  K.  131.  (k)  2  B.  &  Aid.  554;  see  Lmi§ 

(/)  6  Vet.  748.  Urn  v.  Horlon,  1  Hare,  549. 
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1842.  be  any  difficulty  in  holding  that  the  deed  operated  npon 
what  was  subsequently  there,  there  is  equal  difficulty  in 
holding  that  the  testator  was  not  bound  by  estoppel.  The 
form  of  the  gift  shews  that  it  was  the  testator's  intention 
to  avoid  the  legacy-duty. 

Lastly,  the  bill  is  multifarious.  It  has  two  distinct  ob- 
jects: to  carry  the  will  into  execution,  and  to  compel 
Wilson  to  pay  this  money.  Wilson,  however,  is  not  con- 
cerned in  the  former  object,  having  no  interest  in  the 
testator's  estate,  either  legal  or  equitable.  [The  Vke- 
Chancellor. — He  is  appointed  by  the  will  receiver  of  the 
real  estate :  Shaw  v.  Lawless  (a).] 

Mr.  Sicansion  and  Mr.  W,  Mibie,  for  the  trustees. 

Mr.  Ueberden,  Mr.  Sandys,  Mr.  Harrison^  and  Mr.  Cator, 
for  other  parties. 

Mr.  Wigram,  in  reply. 

The  Vicb-Chancellor. — In  this  case  the  only  points 
in  dispute  are  those  which  concern  the  defendant  Wilson, 
who  is  a  party  to  the  bill  as  interested  in  the  real  estate  oi 
the  testator  in  the  cause,  under  the  trusts  of  the  will,  which 
it  is  an  object  of  the  suit  to  administer,  and  as  interested 
also  under  a  deed  or  instrument  of  September,  1835,  im- 
peached by  the  bill,  purporting  to  be  an  assignment  from 
the  testator  to  him,  either  immediately  or  so  as  to  take 
effect  from  the  testator's  death,  of  some  personal  property 
of  which  this  defendant  has,  since  the  testator's  decease, 
had  possession  delivered  to  him  by  the  executors,  under 
that  alleged  title. 

Mr.  Wilson's  counsel  have  contended  that  the  bill  is,  as 
to  him,  multifarious.  If  it  is  so,  I  am  not  bound  at  this 
stage  of  the  cause,  and  do  not  think  that,  under  the  cir- 
cumstances of  the  case,  it  would  be  convenient  or  useful  to 
accede  to  the  objection.  I  need  not,  therefore,  decide  the 
point. 

(a)  5C1.&  F.  129. 


CASES    IN    CHANCBBY.  577 

It  is  tiien  said^  that  he  has  not  such  an  interest  under        1842. 
the  will  as  renders  him  a  necessary  or  proper  party  to  the 
soit,  as  a  suit  for  administering  the  trusts  of  it. 

This  point  also  it  is  not  necessary  now  to  decide^  seeing 
that^  in  my  opinion^  he  is  properly  a  party  on  the  other 
ground  mentioned.  As  to  the  instrument  of  1835^  it  has 
been  suggested  that  it  may  be  of  a  testamentary  character. 
If  it  is  testamentary^  I  cannot  act  upon  it^  or  treat  it  as 
affecting  personal  property^  for  it  has  not  been  proved  in 
any  ecclesiastical  court.  If  it  ever  could  have  been,  it 
may  now,  I  apprehend,  be  tendered  for  proof  and  proved 
in  that  jurisdiction.  When,  if  ever,  that  shall  be  done,  it 
will  be  competent  to  this  Court  to  deal  with  it  in  that  cha- 
racter. If  it  is  not  testamentary,  has  it  any  legal  or  equit- 
able validity,  especially  as  to  the  sum  of  846/.  18«.  lOd.,  or 
811/.  18«.  lOd.,  to  which  the  plaintiff ^s  counsel  has  confined 
his  claim  against  Mr.  Wilson  ?  There  is  no  reason  to  sup- 
pose  that,  independently  of  this  deed  or  instrument,  his 
antecedent  services  to  the  testator  were  gratuitous  or  not 
remunerated,  or  that  the  testator  was  under  any  obligation 
to  do  what  it  purports  to  make  him  do,  or  that  the  instru- 
ment was  in  satisfaction  of  any  debt  from  the  testator;  I 
mast  therefore  consider  it  as  voluntary  merely,  and  there- 
fore not  to  be  aided  in  a  court  of  equity,  even  if  there  were 
no  positive  equitable  objection  to  it.  This  is  not  immaterial, 
although  I  agree  that  Mr.  Wilson  does  not  require  the  aid 
of  a  court  of  equity,  but  is  a  defendant  and  not  a  plaintiff, 
and,  in  fact,  is  in  possession  of  all  that  he  claims,  or  has 
ever  claimed,  under  the  document. 

On  the  question  of  its  legal  validity,  I  am  not  satisfied 
that,  as  an  assignment,  as  a  covenant,  or  otherwise,  it  passed 
any  legal  interest,  or  conferred  any  legal  title.  If,  how- 
ever, it  were  material  in  my  ^^ew  to  pass  any  judgment 
upon  the  instrument,  considered  as  an  instrument  inter 
vwoSg  it  might  possibly  be  right  to  afford  the  means  of 
taking  the  opinion  of  a  court  of  law  upon  it ;  but  it  appears 
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IS4f .  to  me^  that  in  whatever  light  that  jiiriadiction  wSf^  i&ew 
the  document,  the  jadgm^it  to  be  pronouneed  by  He  mUt 
be  substantially  the  same.  Merely,  therefore,  intimaliiigMi 
Oj^nion,  that  probably  as  to  the  sum  in  questioi^  tlie  h 
ment  of  September,  1885,  is  not,  and  never  was,  of  any 
for  any  legal  purpose,  I  proceed  to  stat^  that  ixt  this  Ce«fft 
Mr.  Wilson  cannot,  as  I  conc^ye,  be  allowed  to  eet  it  i/f 
for  any  purpose  whatever.  That  it  waa  volimtary  is  not 
all :  exhibiting  no  trace  of  good  advice,  marked  with  a 
strong  character  of  improvidence,  it  was  obtained  by  a  cs»- 
fidential  agent  firom  his  principal,  for  the  baiefit  of  As 
agent  himself,  who  is  now  asking  a  court  of  eqnitj  to  si^ 
port  it,  or  to  stand  neutral  concerning  it,  in  the  toU 
absence  of  any  evidence  to  diew  under  what  cur  whoae  in- 
structions^  or  under  what  circumstances^  or  with  wkti 
degree  of  exjdanation,  information,  or  knowledge^  it  wall 
prepared  and  executed.  I  say  with  Lord  EUkm  wmk  Lord 
Oo/ZaiAoM,  that  a  man,  who  engages  in  a  tranaatfikm  wmk 

m 

as  this,  takes  upon  himself  the  burthen  and  obHgatam  e( 
clearly  proving  that  it  is  fidr  and  righteous.  This  deCB»A- 
ant  has  not  discharged  himself  <^  that  burthen  or  ^ligalioB. 
It  is  impoB^ble  f<Nr  me  to  sujqpose  that  a  person 
prudence  or  dis<H?etion,  properly  advised,  would  have 
ingly  executed  this  instrument  as  an  act  imiet  vfoat, 
taining  as  it  does  the  w<»ids  **  monies  and  aeeurities  Sm 
monej"  without  any  power  of  revocation.  It  is  eqaa^jr 
impossible  for  me,  in  the  state  of  the  evidence  befoie  bm^ 
to  allow  it  to  stand,  with  regard,  at  least,  to  tlie 
question.  Nor  do  I  think  that,  either  on  geaenl 
pies  or  with  reference  to  the  particular  case,  I  ouf^  to 
direct  any  forther  investigation  into  the  oircmnsfeaases. 
It  has  not,  indeed,  been  suggested,  nor  do  I  thiidi  it  pt»> 
bable,  that  an  inquiry  wouldpixidttceany further  informatkn 
at  all  material. 

It  may  be  true  that  the  bill  does  not  qwito  aceuwid|f 
rqfiresent,  ao  for  aa  it  does  rqpresenti  the 
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the  transaction.  I  am^  hawerer,  of  opinion^  1949. 
diat  the  defendant  was  not  and  could  not  have  been  misled 
by  the  mode  in  which  the  case  is  stated  on  the  record, 
which  is^  in  my  judgment^  sobstaatially  snflSdent  in  poitit 
of  pleading,  both  in  matter  of  fact  and  law.  Mr.  Witson, 
however,  contends,  having  received  the  property  from  the 
executors,  that  the  plaintiff  is  bound  by  their  acts,  so  far 
at  least,  that  if  he  can  complain,  it  is  only  against  them ; 
and  that  the  plaintiff  is  within  the  operation  of  the  general 
rule  preventing  a  mere  legatee  from  suing  a  stranger  in- 
debted to  the  estate,  or  holding  part  of  the  assets.  To  this 
objection,  however,  I  cannot  accede.  Mr.  Wilson  obtained 
possession  of  the  Aind  in  question  within  less  than  a  week 
after  Uie  testator^s  death;  with  the  executors'  assent,  it  &i 
4rae,  but  with  a  full  knowledge  of  the  nature  and  circum^ 
«taii(9es  of  Us  owm  title,  wil^  notice,  I  must  take  it,  o!  the 
inSl,  and  that  the  executors,  in  consenting  to  the  demand, 
Were  ^acting  hastily,  improvidently,  «nd  not  in  conformity 
wiiAi  their  duty  to  the  i^ieuit  tai^  ^  trust.  If  these 
^ings  aare  so,  can  t  permit  him,  because  Hxe  executors  are 
4Kdvent,  to  say  that  possession  thus  acquired  was  well  M^ 
qnired  in  equity^  and  is  noft  afilected  by  a  trust  or  titie  in 
&vc«ir  of  tkose  f<^  whom  they  were  trustees?  If  the  tena 
wkHetum  is  applicable,  can  I  treat  the  executors  and  M«. 
Wilscm  us  in  pari  -deUcto  f  Supposing  them  not  entiUed 
to  reeover,  can  I  doubt  who  ought  to  be  made  first  liable 
to  the  party  wronged — he  who,  with  no  rightAil  daim,  haa 
wctually  possessed  the  property,  through  mistake  induced 
by  kisown  erroneous  allegation  tsS  right,  or  those  who  have 
koneatly^  though  hastily,  improvidently^  and  in  error,  parted 
with  it  to  him  ?  Without  disputing  the  doctrine  kdd  down 
by  Lord  Hmrdwieke  in  the  case  of  Ahager  v.  Rowlm/^  thaft 
doctrine,  and  every  ease  of  authority  decided  with  refef^ 
ence  to  it»  are^  in  my  opinion^  clearly  consistent  with 
gitiBg  the  plaintiff  in  this  case  tiie  relief  which  is  asked  by 
thefiiU. 
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The  plaintiff  by  his  next  friend  waiving  any  relief  in  reelect  of  tlit 
matters  contained  in  the  schedule  to  the  answer  of  the  defendant  Wilsaii, 
declare  that  the  defendant  Wilson  did  not  become  rightfully  entitled  to 
the  sum  of  846/.  18i.  lOd.  in  the  pleadings  mentioned,  and  is  bound  to 
refund  the  tame,  with  interest,  from  the  time  of  filing  the  bill,  for  the 
benefit  of  the  persons  beneficially  interested  in  the  testator's  estate.  Let 
the  defendant  pay  into  court  the  said  sum  within  a  month,  with  interest 
at  the  rate  of  £4.  per  cent  from  the  time  of  filing  the  biU,  the  amount  to 
be  verified  by  affidavit,  to  be  laid  out  to  accumulate. 


Under  a  lease 
for  years,  the 
lessees  had  an 
opdon  to  pur- 
chase the  fee 
simple  of  the 
demised  lands. 
After  the  date 
of  the  lease,  the 
owner  made  his 
will,  whereby 
he  devised  the 
lands,  specifi- 
cally describing 
them,  to  G.  for 
life,  with  re- 
mainders over. 
After  the  tesU- 
tor's  death,  the 
lessees  elected 
to  purchase  the 
fee  simple  of 
the  lands : — 
Held,  upon  the 
special  terms  of 
the  will,  that 
the  porchase- 
money  did  not 
fitll  into  the  re- 
sidue of  the 
personal  estate, 
but  was  subject 
to  the  same  li- 
mitations as  had 
been  declared 
concerning  the 
purchased 
lands,  and 
therefore  that 
G.  took  a  life 
interest  in  the 
*>urchase -money 


Drant  t;.  Vause. 

George  drant,  the  testator  in  this  case,  by  a  lease^ 
dated  20th  September,  1827,  demised  certain  freehold  pro- 
perty at  Sculcoates,  in  the  county  of  York,  to  T.  and  R.  I. 
Sisson  for  a  term  of  fourteen  years,  with  a  covenant  therein 
that  they  should  have  the  option,  at  any  time  during  the 
term,  of  purchasing  the  fee-simple  of  the  premises  at  the 
price  of  £2000.  By  his  will,  dated  the  17th  March,  1831, 
without  noticing  the  lease,  he  gave,  devised,  and  appointed 
unto  his  friends  Richard  Vause  and  Thomas  Kennington, 
their  heirs,  executors,  administrators,  and  assigns,  all  hii 
messuages  or  dwelling-houses,  cottages,  warehouses,  landi^ 
tenements,  hereditaments,  and  real  estates  whatsoever  in 
the  parish  of  Sculcoates  and  other  specified  places,  and  sU 
other  his  freehold  and  copyhold  hereditaments  of  which  he 
or  any  person  or  persons  in  trust  for  him  was  or  were 
seised  or  entitled,  or  should  be  seised  or  entitled,  at  the 
time  of  his  decease,  to  hold  the  same  unto  the  said  trustees, 
their  heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  respective  nature  of  such  estates,  but,  neve^ 
theless,  upon  the  trusts  thereinafter  expressed  and  de- 
clared; that  is  to  say,  upon  trust  out  of  the  rents  and 
profits  of  the  real  estates  and  the  interest  and  income  of 
the  persoual  estate,  or  out  of  the  personal  estate  itself  if 
his  trustees  should  think  proper,  to  pay  such  sum  or'sums 
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of  money  as^  at  the  testator's  decease^  should  be  due  on  1842. 
mortgage  of  his  real  estates^  and  all  other  his  debts^  funeral 
and  testamentary  expenses^  and^  after  payment  thereof, 
should  stand  seised  of  certain  specified  parts  of  the  estates 
in  trust  for  his,  the  testator's,  daughters,  Mary,  Susanna, 
Sarah,  and  Margaret,  and  his  son  William,  who  was  his 
heir-at-law;  and,  as  to  another  specified  part  thereof,  in 
trust  to  receive  and  take  the  rents  and  profits  thereof,  so 
long  as  his  son  George  Drant  should  live  and  be  under 
the  age  of  twenty-one  years,  and,  when  he  should  attain 
that  age,  upon  trust  to  permit  him  to  receive  the  rents 
and  profits  thenceforth  to  arise  from  the  said  last-men- 
tioned premises  for  and  during  his  natural  life;  and  from 
and  after  his  decease,  the  testator  gave  and  devised  the 
said  last-mentioned  premises  unto  all  and  every  the  chil- 
dren or  child  of  the  said  Greorge  to  be  equally  divided 
between  or  amongst  them,  if  more  than  one,  as  tenants  in 
common  in  tail,  and  in  default  of  such  issue  he  gave  and 
devised  the  same  unto  and  equally  amongst  all  his,  the 
testator's  children,  who  should  be  then  living,  their  re- 
spective heirs  and  assigns  for  ever.  And  as  to,  for,  and 
concerning  his  residuary  personal  estate,  he  gave  and  be- 
queathed the  same  equally  between  his  children  upon  their 
attaining  twenty-one. 

The  premises  comprised  in  the  indenture  of  demise  of 
the  20th  September,  1827,  formed  a  portion  of  the  pro- 
perty devised  by  the  testator  to  his  son  George. 

No  option  to  purchase  was  declared  by  the  lessees  until 
after  the  death  of  the  testator,  when,  upon  being  advised  that 
no  valid  conveyance  could  be  made  to  them  of  the  premises, 
except  under  the  decree  of  the  Court,  they  filed  their  bill 
against  the  executors  and  the  children  for  the  specific  per- 
formance of  the  covenant  for  sale  contained  in  the  lease. 
This  was  decreed  accordingly,  and  the  money  was  paid 
into  Court  in  that  suit. 

The  present  bill  was  filed  by  George  Drant  against  the 
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1942.  mecutoM  and  the  otber  dhildreii  of  the  torifttor,  fe  4m 
pm^se  of  detenmnuig  th^  questioB^  whether  the  momej 
in  Court  in  the  other  tuit  waa  mbject  to  the  Heme  Umitap 
tiona  aa  bad  been  dedajred  in  the  will  concenung  the  laai 
8(dd,  or  whether  it  formed  part  of  the  testiitor'a  genaial  ro^* 
aidnajy  estate. 

Mr.  Thomas  Turner,  for  the  plaintiff,  aubvuttod  that  ih 
purcha8e*nioney  waa  subject  to  the  same  limitatijocia  as  ha4 
been  declared  of  the  estate  by  the  will,  and  that  therefim 
the  plaintiff  was  entitled  to  the  interest  of  it  for  lua  lifo> 

Mr.  JmphlHt,  for  the  other  children  of  the  teatator,  con- 
tended that  the  money  must  be  considered  aa  fonmnf 
part  of  the  residue.  He  cited  Lowes  ▼.  jBeiiiiei/(a)«  Tbmir 
Uy  y.  BedweU  {b),  KnoUys  v.  Shepherd  {c),  Forreeier  ¥.  Lor4 
Leiffk{d),  Mirehouee  t.  Scotf{e). 

Tqe  Vics-CHANcsLLoa  saidj  that  in  Lotoee  t.  Betmett 
the  will  was  caressed  in  very  general  tarms^  and  Xioid 
Kenyon,  at  the  commencement  of  hia  judgment^  adverted 
to  that  circumstance.  Here  the  will  waa  in  yery  ^edsl 
terms.  Without  therefore  meaning  to  suggeat  the  aii^tf* 
est  doubt  as  to  the  soundness  of  the  decision  in  Loeoes  ▼• 
B^ameit,  hia  Honor  was  of  opinion  that  the  teatator  hav- 
ingy  in  the  present  case,  madespedfic  mention  in  hia  wiB 
of  the  estate  which  had  been  previously  the  aabjed  of  tki 
lease,  the  general  rule  established  by  the  aptlumtiea  did 
not  apply ;  but  that  the  purchase-numiea  were  eoljgaot  ta 
the  same  limitationa  aa  had  been  declared  oonoeaning  te 
eatate  itselfl 

(a)  I  Cox,  171.  (rf)  Ambl  171. 

(5)  14  Ves.  591.  (e)  2  Myl.  &  C.  679. 

(c)  1  J.  &  W.  4d9. 
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BURBIDGE  V.  EOW.  ,-      ^,  ^ 

—^  May  3U/. 

k  HE  facts  of  this  case^  and  the  arguments  and  judgment  a.'s  assignees 
at  the  hearing,  have  been  akeady  reported  (a).  tt'dfcam!''' 

The  plaintiffs,  Mr.  and  Mrs.  Burridge,  now  presented  JJJ"/**  '^3  * 
iheir  petition  praying  that  the  sum  of  481/.  19#.  9d.,  Consols,  disclaimed  in 
which,  under  the  decree  in  this  cause,  had  been  carried  to  a  est  in  the  £431 
particular  account,  might  be  retained  by  the  trustees  of  the  j^J)j  \^  ^,^^ 
plaintiffs'  marriage  settlement,  upon  the  trusts  of  that  set-  <™«^««  ©f  the 

'^  ^°  '    '^  settlement  har- 

tiement,  until  full  satisfiiction  should  be  made  to  them  of  ing  acquired 
ttie  sum  of  iC5000,  to  which,  as  such  trustees,  they  were  that  sumln  the 
entitled  by  virtue  of  the  bond  of  Alderman  Winchester.       tr«'^JS^7ere 

In  consequence  oC  the  observations  which  fell  from  the  «ntiti«d  to  re- 
tain such  pos- 

Ocrart  <m  a  former  occasion  (i),  the  assigness  of  Bow  were  session  for  the 
aorved  with  notice  of  this  petition,  and  appeared,  but  dis-  seltu^nt  undi 
claimed  all  interest  in  the  fond  in  question.  [houTd^^ade 

of  what  was 
due  to  them  in 

Mr.  SimpkiiMon,  Mr.  Ruasett,  and  Mr.  WethereU,  for  the  respect  of  w/s 

_-A»^» bond  for  ;f  5000. 

pecilionera. 

Mr.  Brigg$,  tat  the  assignees  of  Bow. 

Mr.  Cooper  (with  whom  was  Mr.  fVaJffbrd)  for  the  assig- 
nees of  Alderman  Winchester. — ^The  doctrine  of  retainer, 
er  setoff,  which  has  been  applied  by  the  Court  to  the 
JB699S,  Three  per  cent.  Bank  Annuities,  does  not  apply  to 
tiie  £481  Consols.  The  former  sum  was  acquired  by  the 
trustees  in  their  character  of  trustees,  and  was  originally 
affected  by  the  trusts  of  the  settlement;  the  latter  sum 
eame  to  them  by  an  aceid^oit,  and  was  never  part  of  the 
tmst  fund.  The  reasons,  therefore,  for  setting  off  the 
ftrmer  sum  against  the  £5000  trust  money  due  on 
Alderman  Winchester's  bond,  do  not  apply  tp  this  sum  of 


(a)  Jni^,  p.  183.  (6)  Jni?,  pp.  IM,  IM. 
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1842.  £431  Consols.  The  right  of  set-off^  in  these  cases,  must 
arise  out  of  the  same  instrument,  or,  at  all  events,  out  of 
the  same  transaction.  If  the  trustees  could  not  retain  this 
fund  against  Row's  assignees,  how  can  thev  do  so  against 
the  assignees  of  Winchester? — Whiiak€ry.HaU{a),Exparte 
Whiiaker  (A),  Rawson  v.  Samuel  (c),  llTute  v.  O'Brien  (rf), 
Corsbie  v.  Free  (e),  and  the  other  cases  cited  anii^  p.  190. 

The  Vice-Chancellor. — The  assignees  of  Bow,  with 
notice  of  the  decree  in  this  cause,  and  with  knowledge  of 
the  reasons  of  the  Court  for  pronouncing  that  decree,  have 
appeared  on  this  petition  as  parties  respondents,  and  have 
deliberately  disclaimed  all  interest  in  the  subject  in  dis- 
pute.   They  are  therefore  out  of  the  question. 

Certainly,  however,  the  doubt,  which  from  the  beginning 
I  have  entertained,  whether  the  assignment  &om  them  to 
Winchester  passed  such  title,  if  any,  as  the  assignees  of 
Row  had  vested  in  them  in  any  part  of  this  fund,  has  not 
been  removed.  If  that  doubt  is  well  founded,  the  assig- 
nees of  Winchester  have  no  interest  wliatever  in  the  fimd 
now  in  question.  Under  the  circumstances,  however,  it 
is  not  necessary  to  express  a  conclusive  opinion  on  that 
point.  I  will  leave  it  open,  and  assume  for  the  present 
that  that  deed  did  pass  such  interest,  if  any,  as  the  assig- 
nees of  Bow  had  in  the  dividend  fund.  It  cannot  be  said 
that  the  trustees  obtained  the  dividends  which  composed 
that  fund  by  concealment  or  fraud,  though  it  is  pos- 
sible, in  the  events  which  have  occurred,  that  there  may 
be,  or  has  been,  a  right  in  Bow's  assignees  to  recover  back 
a  proportion.  They,  however,  as  I  have  already  mentioned, 
have  disclaimed ;  and  assuming  that  Winchester's  assignees 
have  the  right  which  Bow's  assignees  had,  still  the  dividend 
fund  must  be  treated  as  having  come  to  the  hands  of  the 

(a)  1  Gl.  &  J.  213.  {d)  1  S.  &  S.  551. 

(b)  1  Rose,  301.  (e)  Cr.  &  Ph.  64. 

(c)  Cr.  &  Ph.  161. 
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trustees  in  that  character.  If  it  was  in  that  character  1842. 
alone  that  they  claimed,  and  if  proof  was  made  by  them  in 
that  character,  then,  whether  the  dividend  fund  was  in- 
cluded in  AldermanWinchester's  purchase  or  not,  it  must  be 
liable  to  the  same  conditions  as  the  policy  fund,  except  as 
to  the  liability  to  make  good  the  premiums  paid  by  Alder« 
man  Winchester.     Therefore — 

Let  all  parties  have  the  costs  of  this  petition  out  of  the  corpus  of  the 
ftxndin  question,  and  let  the  residue  of  the  fund  be  treated  in  the  same 
manner  as  Uie  policy  fund,  except  as  to  the  liability  to  make  good  the 
premiums. 


Barbs  v.  Jackson.  June  IM. 

H  July  2nd. 

ABRIET  MARTINDALE  SMITH  died  intestate  and  in  m  suit  insU. 

unmarried  on  the  19th  April,  1889.  Co^rt'foJ  Ae 

Upon  her  decease,  application  for  letters  of  administra-  distribution  of 

the  assets  of 

tion  of  her  personal  estate  was  made  to  the  Prerogative  an  intesute, 
Court  of  the  Archbishop  of  Canterbury  by  Sarah  Harriot,  leuen^of  admi- 
the  wife  of  John  Barrs,  and  by  Richard  Jackson ;  the  for-  "oncTillwe^ev"^^ 
mer  claiming  as  the  niece  and  only  next  of  kin,  and  the  dence  upon  the 

question  who  is 

latter  as  the  second  cousin  and  only  next  of  kin  of  the  the  intesute's 
intestate.    Richard  Jackson  also  entered  a  caveat  against  *®  *"****** 
the  grant  of  letters  of  administration  to  Mrs.  Barrs. 

The  cause  came  on  for  hearing  in  the  Prerogative  Court 
in  July,  1840,  when  a  decree  was  made  to  the  effect  that 
the  Judge  having  read  the  evidence,  and  heard  advocates 
and  proctors  {Wills  and  Pitcher)  thereon  on  both  sides  at 
petition  of  Wills,  by  his  final  interlocutory  decree,  having 
the  force  and  effect  of  a  definite  sentence  in  writing,  pro- 
nounced, that,  as  far  as  it  appeared  from  the  evidence  in 
this  cause,  Harriet  Martindale  Smith,  the  deceased  in 
this  cause,  died  a  spinster  without  a  parent,  brother  or 
sister,  uncle  or  aunt,  nephew  or  niece,  or  cousin  germau^ 

VOL,  I.  Q  Q  N,  c.  c. 
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1842.  ^^^  intestate,  leaving  Bicliard  Jackson,  WiUs's  party,  her 
lawful  second  consin  and  next  of  kin;  and  that  Pitcher  hid 
failed  in  proof  that  Sarah  Harriet  Barrs  (wife  of  Jobai 
Thomas  Barrs),  his  (Pitcher's)  party,  was  the  lawful  nieee 
and  next  of  kin  of  the  said  deceased :  and  decreed  letten 
of  administration  of  all  and  singular  the  goods,  chattd% 
and  credits' of  the  said  deceased  to  be  comimtted  and 
granted  under  the  usual  security  to  the  said  Richard  Jack- 
son, the  lawful  second  cousin  and  next  of  kin  of  the  said 
deceased ;  but,  at  petition  of  Pitcher,  directed  the  said 
administration  not  to  pass  the  seal  for  fifteen  days  firom 
the  date  of  the  decree. 

In  January,  1841,  the  present  bill  was  filed  by  Bam 
and  his  wife  against  Jackson,  stating  that  Harriet  Mar- 
tindale  Smith  died  intestate,  possessed  of  considerable  per- 
sonal estate,  and  in  particular  of  a  sum  of  £3800,  Net 
South  Sea  Annuities;  setting  forth  the  relationship  of  the 
plaintiff,  Mrs.  Barrs,  to  the  intestate,  (which  she  dsinied 
as  being  the  only  surviving  child  of  Bobert  James  Smitlii 
the  elder  brother  of  the  intestate  by  the  hidf  blood) ;  stit* 
ing  the  grant  of  letters  of  administration  to  the  defendaEl^ 
and  praying  the  usual  accounts  and  administration  of  tiie 
personal  effects  of  the  intestate;  that  a  competent  put 
of  the  residue  might  be  settled  upon  the  plaintiffs  and 
their  issue ;  that  the  surplus  might  be  paid  to  the  plaintif 
Mrs.  Barrs ;  and  that  the  defendant  might  be  revtrained 
from  selling  out  or  transferring,  and  the  South  Sea  Com- 
pany from  permitting  the  sale  or  transfer  of  the  stock. 

The  defendant,  by  his  answer,  relied  on  the  proceedinp 
in  the  Ecclesiastical  Court,  and  suggested  that  BobevC 
James  Smith  was  illegitimate. 

Circumstances  tending  to  shew  the  relationship  of  Mn^ 
Barrs  to  the  intestate,  and  that  such  relationship  was  ac- 
knowledged by  the  intestate,  were  put  in  issne  by  the 
pleadings;  and  evidence  was  veiy  fully  entered  into  it 
those  particulars  on  the  part  of  the  plamtiffs. 
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Mr.  Simpkinam  and  Mr.  Heathfield,  for  the  plaintiffs.  1842. 

Mr.  Purvis  and  Mr.  Hubback^  for  the  defendants. 

The  following  authorities  were  cited :  Bouchier  y.  Tay^ 
hr{a),  Thomas  v.  Kettenche  (A),  West  v.  mUby(c),  Long 
▼.  WakeBng  {d),  Blackham*8  case  {e),  PhUl.  Ev.  vol.  2,  ch.  I, 
sec.  4 ;  Hargr.  Law  Tr.  473. 

The  Vice-chancellor. — ^This  is  a  suit  for  an  account  July  2nd. 
and  payment  to  the  plaintiffs  of  the  residue  of  the  personal 
estate  of  Harriet  Martindale  Smithy  who  died  unmarried 
and  intestate.  The  defendant  is  her  administrator^  and  says 
he  was  her  cousin  and  sole  next  of  kin  at  her  death.  The 
plaintiffs,  contending  that  the  female  plaintiff  was  the 
intestate's  niece  and  sole  next  of  kin  at  her  death,  sue  in 
right  of  the  female  plaintiff  in  that  alleged  character. 
And,  substantially,  the  only  question  of  fact  in  the  cause 
ia^  whether  Robert  James  Smith,  the  father  of  the  female 
plaintiff,  was  legitimate.  He  appears  to  have  been,  both 
by  the  intestate  and  her  father,  recognised  and  considered 
sm  the  son,  whether  legitimate  or  illegitimate,  of  the  intes- 
tate's fiEither,  and  there  seems  little  or  no  ground  for  doubt, 
that)  if  Robert  James  Smith  was  legitimate,  Mrs.  Barrs, 
who  is  admitted  by  the  defendant  to  be  the  lawful  child  of 
Bobert  James  Smith,  was  the  sole  next  of  kin  of  the 
intestate  at  her  death. 

I  have  already  stated  my  opinion,  that,  subject  to  the 
question  of  the  conclusiveness  against  the  plaintiffs'  alleged 
title  of  certain  proceedings  in  the  Ecclesiastical  Court,  to 
which  I  am  about  to  advert,  (and  upon  which  question 
alone  my  judgment  was  reserved),  the  evidence  in  the 


(a)  4  Bro.  P.  C.  708,  Toml.  cd.  (d)  1  Beav.  400. 

(6)  1  Vtt.  sen.  333.  (e)  1  Salk.  290. 
(0)  8  Phill.  374. 

Q  Q  3 
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1842.  present  suit  is  such  as  to  render  an  inquiry  proper  as  to 
the  disputed  fact  of  the  relationship  of  Mrs.  Barrs;  and 
that^  supposing  the  Court  not  at  once  to  dismiss  the  biUj 
an  issue  ought,  according  to  the  desire,  in  that  eyent,  of 
the  defendant,  to  be  directed  for  the  purpose  of  trying  it; 
the  present  state  of  the  evidence  leaving  the  matter  in  a 
condition  of  considerable  obscurity  and  doubt,  as  it  appean 
to  me. 

The  proceedings  in  the  Ecclesiastical  Court,  to  which  I 
have  referred,  took  place  upon  the  occasion  of  a  contest  for 
the  grant  of  administration,  which  was  claimed  on  one 
hand  by  the  defendant  as  sole  next  of  kin,  on  the  other 
hand  by  the  plaintiff,  Mrs.  Barrs,  as  sole  next  of  kin,  the 
alleged  title  of  each  being  inconsistent  with  the  alleged 
title  of  the  other.  Upon  these  conflicting  claims,  the  par- 
ties respectively  entered  into  evidence  in  the  Ecclesiastical 
Court,  and  upon  that  evidence  the  Ecclesiastical  Court 
decided  the  contest  by  granting  the  administration  to  the 
present  defendant,  on  the  ground  that  the  plaintiffs  had 
failed  in  proving  Robert  James  Smith  to  have  been  the 
lawful  brother  of  the  intestate.  It  has  now  been  contended 
before  me,  that  such  the  adjudication  of  the  Ecclesiastical 
Court  in  the  regular  exercise  of  its  proper  functions, 
founded,  as  the  adjudication  was,  upon  the  question  of 
pedigree,  which  is  the  question  of  fact  raised  in  this  Court, 
is  conclusive  upon  that  question  of  fact,  so  as  to  render 
any  investigation  of  its  truth  here  superfluous  and  impro- 
per, and  being  so,  makes  it  the  duty  of  this  Court  at  once  to 
dismiss  the  bill,  whatever  maybe  its  own  view  of  the  truth, 
and  that  without  any  regard  to  new  or  additional  evidence; 
it  being  admitted  that  the  plaintiffs  have  more  evidence 
here,  in  support  of  the  alleged  legitimacy  of  Bobert  James 
Smith,  than  was  before  the  Spiritual  Court.  This  is  the 
point  that  I  have  had  to  consider,  and  am  now  to  decide. 

With  the  rule  of  the  civil  law  rightly  understood,  which, 
in  the  language  of  U^nan  says, ''  Re8  judicata  pro  veriiaie 
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acdpUur,^^  the  law  of  England  generally  agrees.  The  1842. 
sound  reason  of  the  role  can  scarcely  be  better  expressed 
than  it  is  by  PauluB,  in  the  Digest^  thus:  ^^ Singulis  contrO' 
verms  singtdas  actumes,  unamqtie  judicati  finem  sufficere^ 
probabiU  raiiane  placuU ;  ne  aliter  modus  litium  muU^Ucatus 
tummam  atque  inexpUcabilem  faciai  difficuUatem :  maximi 
$i  dhersapronunciarentvr^'  (a). 

Other  passages,  in  the  same  division  of  the  Digest,  are 
to  this  effect: — thus  Ulpian  says,  ^^Et  generaUter  {ui  JuUa- 
nus  dffinii)  exceptio  reijudicaia  obstat,  guoties  inter  easdem 
persanas  eadem  qtuBstio  revocaiur,  vel  alio  genere  JudicU  '^  (6). 

Paulus  says,  "  Cum  gtueritur,  htee  exceptio  noceat  necne  ? 
iiupiciendum  est  an  idem  corpus  sit  (c).  4e  ♦  ♦ 
Et  an  eadem  causa  petendi,  et  eadem  conditio  personarum : 
qu4B  nisi  omnia  concurrunt,  alia  res  est "  (d).  And  again, 
i*  Si  qms  inter dicto  egerit  de  possessione,  posteh  in  rem  agens 
nan  rqpeUitur  per  exceptionem ;  quomam  in  inter  dicto  pos^ 
sessio,  in  actione  prcprietas  vertitur^^  (e). 

And  Neratius,  "  Cum  de  hoc,  an  eadem  res  est,  qua- 
ritur,  hac  spectanda  sunt :  personm ;  idipswn  de  quo  agitur; 
causa  proxima  actionis :  nee  jam  i$Uerest,  qud  ratione  quis 
earn  causam  actionis  competere  sibi  existimdsset :  perinde  ac 
si  quis,  posteh  quam  contra  eumjudicatum  esset,  nova  imtru- 
menta  causa  sua  repperisset  ^^  (/). 

Voet,  in  his  commentary  on  this  title,  says>  **Non  aliter 
tamen  kuic  exceptioni  locus  est,  quaim  si  lis  termhtata  denub 
maveatur  i$iter  easdem  personas,  de  eddem  re,  et  ex  eddem 
petendi  causd ;  sic  ut,  uno  ex  his  tribus  defidente,  cesset. 
Eadem  res  inteUigitur  quotiens  apud  Judicem  posteriorem  id 
guariiur  quod  apudpriorem  quasitum  est.  4e  ♦  ♦ 
Eadem  petendi  causa  est  etiam,  licet  non  eddem  agatur  ao- 
tione,  sed  aUojuduni  genere  eadem  quastio  ventiletur;  cum 


(a)  Dig.  lib.  44,  tit.  2,  sect  6.  (d)  Sect  14. 

(6)  Sect.  7.  (e)  Ibid, 

(c)  Sect.  12.  (/)  Sect.  27. 
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1842.  emidem  causam  wm  iam  aetw  faciai,  quam  poiiuM  origofdu 
Horns,  Qud  ratione,  cum  propter  rei  empUe  vUimm  M^ 
propter  quod  earn  emfOor  empturus  non  fids^et,  et  redhifaito- 
ria  et  quanti  minoris  actio  competere  possit,  mc  n/  mdk 
quanti  minoris  etiam  redhibitionem  tunc  contineat,  JuUtm 
placuit,  eum  qui  alterutrd  earum  egerii,  nalterdpostei^fut, 
rei  judicata  excqptione  submovendum  esie/' 

Vinnius,  in  a  note  to  the  13th  Title  of  the  4th  book  of 
the  Institutes^  upon  the  words  '^per  excqdianem  rei  juA- 
cata/*  8AJS,  "Qua  iia  agenti  obstat,  si  eadem  guaeOo  inter 
eosdem  revocetur,  id  est,  si  onmia  sint  eadem,  idem  eorpm, 
eadem  quantitas,  idem  jus,  eadem  causa,  petendi  eadem  eoih 
ditio  personarum  /^  and  other  commentators  exjNress  them- 
selves  to  a  similar  effect  («)• 

It  may  be  doubted,  I  think,  reasonably,  whether,  hir* 
ing  regard  to  the  different  objects  and  purposes  of  the 
•two  suits,  if  the  present  point  were  to  be  tried  by  the 
language  of  the  Digest,  or  of  the  piiicipal  commeirtatoB 
upon  it  (including  Voet),  the  illegitimacy  of  Robert  Jamei 
Smith  could  be  held  res  judicata,  so  as  to  expose  the 
demand  in  the  present  suit  to  that  exception.  The 
law  of  England  must  however  goTcm  in  this  case,  aod 
the  authority  of  the  House  of  Lords  in  Bouchier  t.  TSqr* 
lor  [b)  has  been  represented  as  being  in  unison  with  the 
opinions  of  two  no  less  distinguished  Judges  than  Lord 
Mansfield  there,  and  Lord  Hardwicke  in  the  earlier  case  of 
Thomas  v.  Ketteriche  (c),  fayourable  to  the  defendant's  coa- 
tention;  of  which  another  very  learned  and  eminent  lawyer, 
'Mx.Harffrave,  certainly  took  that  view  in  the  argument  fer 
the  Duchess  of  Kingston's  case,  published  in  his  collection  of 
Law  Tracts,  where  his  opinion  upon  the  present  point  wai 
against  the  side  on  which  he  was  counsel.  In  a  prior  sr- 
gument  however  of  his,  that  for  the  appellants  in  BoueUer 

(a)  And  see  Quint  InsU  Orat  lib.  5,  c  2. 
(b)  4  Bro.  P.  C.  708,  Toml.  ed.  (c)  1  Vex.  sen.  333. 
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T.  Taglor,  the  interests  of  his  clients  were  to  sustain  the  1842. 
exceptio  reijudicake;  and^  perhaps^  it  may  be  thought  that 
the  side  which  he  had  to  support^  and  did  with  signal 
ability  and  strenuousness  support  in  that  case  so  shortly 
before  the  other,  may  have  influenced  in  some  degree  his 
judgment.  His  views  of  the  conclusiveness  of  the  sentence 
of  the  Ecclesiastical  Court  in  the  Kingston  case  were  not^ 
I  apprehend,  adopted  by  the  House  of  Lords,  and  were 
certainly  at  variance  with  the  unanimous  opinion  of  the 
consulted  Judges  on  that  occasion.  Of  TTiomas  v.  Ketteriche 
(the  case  before  Lord  Hardwicke)  it  may  be  observed  that 
no  &ct  was  there  in  dispute.  The  question  was  one  merely 
of  law,  of  civil  law,  which  the  Ecclesiastical  Court  had  de- 
cided ;  nor  to  the  decree  pronounced  by  Lord  Hardwicke 
was  it  essential  to  hold  the  sentence  of  the  Ecclesiastical 
Court  conclusive  or  binding;  for  his  Lordship's  opinion 
upon  the  point  of  law  agreed  with  that  of  the  Ecclesiastical 
Court.  He  says, — "  The  suit  might  have  been  in  the  Ec- 
clesiastical Court  for  a  distribution  as  well  as  here :  and 
that  Court  could  not  have  contradicted  the  sentence  by 
which  administration  was  granted.  Then  I  am  equally 
bound  thereby ;  being  bound  to  determine  by  the  same 
rules,  like  the  case  of  legacy;  for  the  rule  of  law,  by  which 
the  decision  is  to  be  made,  cannot  be  changed  by  choosing 
the  Court  in  which  to  sue.  But  to  enter  into  the  merits, 
if  it  was  open  to  me  to  determine  contrary,  according  to 
the  rules  by  which  tlus  computation  is  to  be  made,  the 
plaintiff  is  not  nearer ;  but  in  equal  degree  (a).'' 

In  Bouchier  v.  Taylor  several  grounds  of  appeal  were 
stated  and  insisted  upon,  as  appears  by  the  appellant's  and 
jrespondent's  printed  cases,  which  Mr.  Swansion  was  so 
.good  as  to  produce  from  his  collection ;  and  it  was  con- 
tended that,  whether  the  decision  of  the  Ecclesiastical 
Court  was  conclusive  or  not  conclusive,  the  appeal  was  well 

(a)  1  Vez.  sen.  334. 
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1842.  founded.  It  was  said,  that,  independently  of  that  question, 
the  bill  ought  to  have  been  dismissed  upon  the  special  cir- 
cumstances. From  the  account  given  by  Mr.  Hargrove^ 
who  says  that  the  decree  was  reversed  on  both  grounds^ 
without  opposition  by  the  Lord  Chancellor,  or  any  other 
lord,  and  that  Lord  Mansfield  was  the  only  speaker  on  the 
subject,  it  is  to  be  gathered  that  Lord  Mantfield  thought, 
not  only  that  the  sentence  of  the  Ecclesiastical  CSonrt  as 
to  the  administration,  was  conclusive  as  to  the  distribu- 
tion, but  that,  if  the  law  were  otherwise,  the  appeal  ought 
equally  to  succeed.  I  suppose  that  the  order  or  judgment 
of  the  House  does  not  state  the  groimd  or  reason  of  the  re- 
versal, and  that  the  record  and  documents  of  that  case  are 
consistent  with  the  possibility  that  the  House  collectively 
may  not  have  judicially  proceeded  upon  each  branch  or 
every  part  of  the  reasons  assigned  by  Lord  Mansfield  for 
differing  from  the  conclusions  of  the  Master  of  the  Rolb 
and  the  Lord  Chancellor  in  the  Court  below.  In  that  case 
Dr.  Bouchier  was  sued  in  the  original  bill,  not  by  the 
personal  representative  of  Alice  Merchant,  but  by  persons 
claiming  beneficially  \mder  the  trusts  of  her  will.  The 
intestate  had  died  in  March,  1743.  The  proceedings  in 
the  Ecclesiastical  Court  having  been  in  pendency  for 
several  years,  were  determined  in  January,  1754,  after  the 
examination  of  a  great  number  of  witnesses.  The  origi- 
nal bill  in  this  Court  was  not  filed  until  October,  1758. 
The  plea  was  heard  in  April,  1759,  and  the  bill  fully  an- 
swered in  the  same  year.  The  answers  were  replied  to  in 
1 760.  A  bill  of  revivor  and  supplement,  filed  in  October, 
1765,  was  answered  in  1766;  and  not  until  the  11th  of 
March,  1774^  thirty-one  years  after  the  intestate's  decease, 
when  all  the  witnesses  who  had  been  examined  for  Br. 
Bouchier  in  the  Ecclesiastical  Court  were  also  dead,  (he 
adduced  no  parol  evidence  in  this  Court  on  the  question 
of  pedigree),  was  the  cause  first  brought  on  to  be  heard. 
Dr.  Bouchier's  relationship,  it  should  be  recollected,  was 
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dear  and  nndispnted ;  but  there  was  a  strong  body  of  tes-       1842. 
timony  against  that  alleged  by  Alice  Merchant.  barrs 

Under  snch  circomstances  as  these,  if.  putting  the  ar-  ,  «• 
gnment  of  condusiveness  out  of  the  question,  the  House 
of  Lords,  in  possession  of  that  evidence  for  and  against 
Alice  Merchant's  pedigree  upon  which  the  Spiritual  Court 
bad  dedded  against  her  claim  of  kindred,  considered  the 
decision  well  founded,  and  not  finding  that  evidence  ma- 
terially added  to  or  varied,  thought  itself  warranted  in  dis* 
believing  the  pedigree,  or,  upon  the  other  grounds,  in  dis- 
missing the  bill,  it  is  difficult  to  consider  such  a  conclusion 
unreasonable. 

If  I  might,  without  presumption  or  impropriety,  express 
an  opinion,  I  should,  judging  from  the  printed  appeal 
papers,  say,  that,  assuming  the  sentence  there  not  to  have 
been  conclusive,  the  decision  of  the  House  of  Lords  was, 
upon  the  whole  case,  a  correct  and  right  dedsion. 

It  must  be  borne  in  mind  also  that  both  Thomas  v. 
Ketieriche  and  Btmchier  v.  Taylor  were  previous  to  the 
case  of  the  Duchess  of  Kingston  (a).  The  Lord  Chief  Jus- 
tice De  Grey  and  the  other  consulted  Judges  were  in  that 
case,  as  is  universally  known,  of  opinion  that  a  sentence 
(meaning  a  sentence  fairly  and  properly  obtained)  in  the 
Spiritual  Court  against  a  marriage,  in  a  suit  of  jactitation 
of  marriage,  is  not  conclusive  evidence  so  as  to  stop  the 
counsel  for  the  crown  from  proving  the  marriage  in  an 
indictment  for  polygamy.  The  ability  and  learning  of  the 
argument  delivered  by  the  Lord  Chief  Justice  of  the  Com- 
mon Pleas  on  that  occasion  are  acknowledged  by  every 
one. 

Lord  Camden,  Lord  Mansfield,  and  Lord  Chancellor 
Bathurst,  each  of  whom  pronoimced  a  vote  of  guilty  on 
that  trial,  must  have  agreed  with  the  Judges  in  their  an- 
swers to  one  or  both  of  the  questions  thus  answered  for 

(a)  20  How.  St  Tr.  355. 


694  OA8S8  IN   CHANCJUIT. 

1842.  tbem  by  Sir  W.  De  Grey;  and  I  am  not  aware  of  anj 
reason  for  beliering^  tbat  either  of  those  noble  and  learned 
lords  dissented  from  the  Judges  as  to  either  question.  The 
Lord  Chief  Justice  said — **  From  the  yariety  of  eases  lela- 
tive  to  judgments  being  given  in  evidence  in  civil  soitSy 
these  two  deductions  seem  to  follow  as  generally  tme: 
firsts  that  the  judgment  of  a  court  of  concurrent  jurisdic- 
tion directly  upon  the  point,  is  as  a  plea,  a  bar^  or  as  evi- 
dence conclusive  between  the  same  parties  upon  the  same 
matter,  directly  in  question  in  another  Court:  aecondtyi 
that  the  judgment  of  a  Court  of  exclusive  jurisdiction  di- 
rectly upon  the  point,  is  in  like  manner  conclusive  upon 
the  same  matter,  between  the  same  parties,  coming  inci- 
dentally in  question  in  another  Court,  for  a  different  pur- 
pose. But  neither  the  judgment  of  a  concurrent  €«  ex- 
clusive jurisdiction  is  evidence  of  any  matter  which  came 
coUaterally  in  question,  though  within  their  juriadictuHi, 
nor  of  any  matter  incidentally  cognizable,  nor  of  any  mst- 
ter  to  be  inferred  by  argument  from  the  judgment.  Upcm 
the  subject  of  marriage,  the  spiritual  court  has  the  sde 
and  exclusive  cognizance  of  questioning  and  deciding,  di- 
rectly, the  legality  of  marriage,  and  of  enforcing  specifically 
the  rights  and  obligations  respecting  persons  depending 
upon  it ;  but  the  temporal  courts  have  the  sole  cognixanoe 
of  examining  and  deciding  upon  all  temporal  rights  of  pn>- 
perty ;  and,  so  far  as  such  rights  are  concerned,  they  have 
the  inherent  power  of  deciding  incidentally,  either  iqpon 
the  fact  or  the  legality  of  marriage,  where  they  lie  in  the 
way  to  the  decision  of  the  proper  objects  of  their  juriadio- 
tion.  They  do  not  want  or  require  the  aid  of  the  spiritual 
courts ;  nor  has  the  law  provided  any  legal  means  of  send- 
ing to  them  for  their  opinion,  except  where,  in  the  case  of 
marriage,  an  issue  is  joined  upon  the  record  in  certain  real 
writs  upon  the  legality  of  a  marriage,  or  its  immediate  con- 
sequence, '  general  bastardy  -*  or  in  like  manner,  in  some 
other  particular  instances  lying  in  the  peculiar  knowledge 


CASB8   IN   CHANCXRT.  696 

of  tlieir  courts,  as  pnrfession,  depriTationi  and  some  others.  1842. 
But  even  in  these  cases^  if  the  ordinary  shoold  return  no 
certificate^  or  an  insufficient  one ;  or,  if  the  issue  is  accom^ 
panied  with  any  special  circumstances^  as  if  a  second  issue^ 
triable  by  a  jury,  is  found  upon  the  same  record ;  or,  if  the 
effect  of  the  same  issue  is  put  into  another  fcmn,  a  jury  is 
to  decide,  and  not  the  ordinary  to  certify,  the  truth/' 

[His  Honor,  aft^  reading  some  further  passages  in  the 
same  judgment,  proceeded  as  follows:] — ^In  Outram  y. 
Morewood  (a),  we  find  Lord  EUenborough  laying  it  down, 
that  a  judgment  is  final  only  for  its  own  proper  purpose 
and  object,  and  no  further.  In  Blackhamfs  ccae  (6),  Lord 
HoU  long  before  had  said,  speaking  of  the  Ecclesiastical 
Courts — '^  A  matter  which  has  been  directly  determined  by 
their  sentence  cannot  be  gainsaid;  their  sentence  is  con- 
dusive  in  such  cases,  and  no  evidence  shall  be  admitted  to 
prove  the  contrary.  But  that  is  to  be  intended  only  in  the 
point  directly  tried ;  otherwise  it  is,  if  a  collateral  matter 
be  collected  or  inferred  from  their  sentence,  as  in  this  case: 
because  the  administration  is  granted  to  the  defendant, 
therefore  they  infer  that  the  plaintiff  was  not  the  intestate's 
husband,  as  he  could  not  have  been  taken  to  be,  if  the 
point  there  tried  had  been  married  or  unmarried,  and  their 
sentence  had  been  not  married.'' 

If  the  law  as  derived  from  these  and  other  authentic 
sources,  is,  as  I  apprehend  it  to  be,  that  generally  the 
judgment,  neither  of  a  concurrent  nor  of  an  exclusive 
jurisdiction,  is  (whether  receivable  or  not  receivable)  con- 
clusive evidence  of  any  matter  which  came  collaterally 
in  question  before  it,  though  within  the  jurisdiction,  or 
of  any  matter  incidentally  cognizable,  or  of  any  matter 
to  be  inferred  by  argument  from  the  judgment;  and  that 
a  judgment  is  final  only  for  its  proper  purpose  and  ob- 

(a)  3  East,  346;  see  p.  357.  (6)  1  Salk.  291. 
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1842.  ject;  it  may  be  thought  difficult  to  say  why  the  sentence 
in  the  present  case  ought^  upon  the  present  questioiii 
to  be  deemed  condusiye.  The  object  of  that  proceeding, 
and  of  the  sentence^  was  not  distribution^  but  merely  the 
appointment  of  an  administrator,  whose  duty^  when  i^ 
pointed,  it  would  be  to  distribute  the  estate  according  to 
law.  Nor  was  it  of  necessity  that  the  next,  or  any  of  the 
next,  of  kin,  should  be  appointed  to  that  office.  There  are 
cases,  indeed,  in  which  the  sole  next  of  kin  of  an  intestate, 
though  adult,  present,  under  no  disability,  and  of  unim- 
peached  conduct,  is  excluded,  notwithstanding  the  posi- 
tiye  provisions  of  the  legislature  in  that  respect :  Yomty  t. 
Fierce  (a) ;  Bridges  v.  The  Duke  of  Newcastle  {b) ;  TTkonuu 
y.  Butler  (c) ;  Fielder  y.  Hanger  {d).  It  is  plainly  not  of 
the  essence  of  such  a  sentence  that  the  preferred  person 
should  be  the  next  of  kin  to  the  intestate.  It  happened 
here  that  such  in  truth  and  expressly  was  the  particular 
ground  of  what  the  Ecclesiastical  Court  did.  But  suppose 
the  case  of  the  Ecclesiastical  Court  excluding  the  next  of 
kin  from  the  administration,  on  the  ground  of  some  alleged 
&ct  disqualifying  him,  in  the  judgment  of  that  jurisdiction, 
notwithstanding  admitted  proximity  of  blood;  is  the  truth 
of  that  alleged  fact  for  eyer  incontroyertibly  established 
against  him?  Put  the  case  of  administration  granted  to  a 
man  as  a  creditor  of  an  intestate,  and  the  administratioa 
subsequently  revoked  after  a  contest,  and  new  letters  of 
administration  granted  to  his  opponent  on  the  ground  that 
there  was  no  debt  (if  there  may  be  such  a  course  consis- 
tently with  the  rules  and  practice  of  that  jurisdiction) ;  ii 
it  to  be  said  that  the  former  is  barred  of  his  demand,  and 
precluded  from  proving  afterwards  if  he  can,  and  recover- 
ing or  receiving,  his  debt?     Suppose  a  dispute  for  adnii- 


(a)  1  Freem.  496.  (c)  1  Vent.  217 ;  App.  to  Hagg.  toL  1 

(b)  3  Phill.  381,  cited.  (d)  3  Hagg.  769. 
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nistration  with  the  will  annexed^  between  the  sole  residuary  1842. 
legatee  and  another,  decided  in  favour  of  the  latter,  on  the 
ground  of  the  former  having  released  or  assigned,  or  being 
an  alien-enemy,  or  an  infant ;  is  he  precluded  from  shew- 
ing in  a  court  of  equity  that  there  was  no  release  or  no 
assignment,  or  proving  there  his  English  birth  or  true  age  ? 
Again—- can  it  be  said  that  a  decision  in  lunacy  upon  a 
question  of  the  committeeship  of  the  real  estate  between 
A.  and  B.,  each  claiming  adversely  to  the  other  to  be  the 
lunatic's  heir-apparent,  though  turning  upon  that  point, 
concludes  the  fSact  of  heirship  between  the  contending  par- 
ties after  the  ancestor's  death?  Or,  suppose  the  case  of  a 
creditor's  bill  in  equity  by  a  simple  contract  creditor  de- 
feated on  the  ground  of  a  general  release,  and  admit  the 
decree  of  dismissal  to  be  final  in  this  Ck)urt  as  to  the  debt 
demanded;  would  it  be  conclusive  in  another  suit  by  the 
same  plaintiff  as  a  specialty  creditor,  so  as  to  preclude  him 
from  denying  the  execution  of  the  release,  or  shewing  it 
Toid  for  fraud,  or  as  founded  on  an  illegal  consideration? 
Lord  Bttenboraugh  certainly,  and  the  Court  of  King's 
Bench  in  OiUram  v.  Morewood,  decided  most  accurately 
with  reference  to  the  pleadings  in  that  action  at  common 
law,  that  an  allegation  on  record,  upon  which  issue  has 
been  once  taken  and  found,  is,  between  the  parties  taking 
it,  conclusive  according  to  the  finding  thereof,  so  as  to 
estop  them  respectively  from  litigating  that  fact  once  so 
tried  and  found.  The  action,  however,  in  Outram  v.  More* 
wood  raised,  as  to  the  same  property  and  for  the  same  pur- 
pose, the  same  issue  as  was  raised  and  tried  in  the  action 
the  judgment  wherein  was  pleaded ;  and  there  are  material 
points  of  distinction  between  the  system  of  pleading  of  the 
English  courts  of  common  law  and  those  of  other  courts  of 
justice.  But  it  is,  I  think,  to  be  collected,  that  the  rule 
against  re-agitating  matter  adjudicated  is  subject  generally 
to  this  restriction — ^that  however  essential  the  establishment 
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1842.  of  particular  facts  may  be  to  the  sotuidnesa  ot  a  judicial 
decision^  however  it  may  proceed  on  them  aa  estabUahed, 
and  however  binding  and  conclusive  the  decimon  maj^  as 
to  its  immediate  and  direct  object^  be,  those  fiusta  are  not  all 
necessarily  established  condusiTely  between  the  paitiesi 
and  that  either  may  again  Utigate  them  for  any  otiier  p«i^ 
pose  as  to  which  they  may  come  in  question,  provided  the 
immediate  subject  of  the  deeiakm  be  not  attempted  to  be 
withdrawn  from  its  operation,  so  as  to  defisat  its  dkect 
object.  This  limitation  to  the  rule  appears  to  me,  gene- 
rally speaking,  to  be  consistent  with  reason  and  OdnveBi* 
ence,  and  not  opposed  to  authority.  I  am  not  now  refer- 
ring to  the  law  applicable  to  certain  price  and  admiralif 
questions,  which  are  governed  by  principles  in  some  respecU 
peculiar.  On  the  whole,  I  am  not  at  present  prqpared  to 
say  that,  according  to  the  proper  sense  of  the  expresaimi, 
the  judgment  of  the  Ecclesiastical  Court  between  these 
parties  was  directiy  upon  the  point  of  the  alleged  iUegiti- 
macy  of  Robert  James  Smith,  and  had  the  establishment 
of  that  supposed  fact  for  its  proper  purpose  and  object,  so 
as  to  render  his  illegitimacy  rem  judicaimm  between  the 
parties  on  a  question  of  distribution* 

But  again — ^there  seems  to  me  much  analogy  for  the  pm- 
sent  purpose  between  a  sentence  against  the  party  libdkd 
in  a  cause  of  jactitation,  and  the  sentence  in  qnestion  here. 
As  the  former  does  not  conclude  the  question  of  manriage, 
but  decides  merely  that  the  party  has,  up  to  that  time^ 
fiEdled  in  proving  it,  leaving  him  at  Uberty  to  prove  it  ia 
any  other  proceeding,  so  in  the  present  case,  the  Spiritual 
Court  has  done  no  more,  I  apprehend,  than  declare  to  the 
same  effect  with  regard  to  the  allied  kindred*  I  am  aware 
that  matrimonial  causes  may  be  said  to  haye  some  peentisr 
privileges.  OugMon  thus  expresses  himself : — ''  Semten^ 
lata  m  causd  matrimomaH  contra  matrknonkan  mmqmim 
transit  in  rem  judieatam  ei  habet  multa  priMegiiL    St 
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quotiea  Ecdesia  dedpUur  prammckmdo  senientiam  eanira  1842. 
mairim&nium  ex  novis  probationibus  (etiam  aUqtumdo  ex 
eisdem)  potest  revocari  prior  aenientia.  Et  ratio  eat  ad 
eviiandum  peeeatian  Sfc/'  Without  iii8i8ting>  however,  too 
much  on  the  applicatioa  of  that  reason  to  the  case  of  an 
administrator,  whose  duty  it  is  to  obey,  as  all  acts  of  Parlia- 
mient,  so  espeoially  the  statutes  of  distribution;  and  who  is 
fiwom  "  QuodJideUier  adminiatrabU  omnia  et  ainffula  bona 
et  quod  reddet  verum  computvm,^*  it  may  be  as  well  to  com- 
patre  the  language  of  the  two  sentences.  The  sentence  in 
The  Ducheaa  of  Kingaton'a  case  was  thus : — ^We,  &c.,  have 
thought  fit  and  do  thus  think  fit  to  proceed  to  the  giving 
and  promulging  our  definitive  sentence  or  final  decree  in 
the  same  cause  (i.  e.  Ckudleiffh  y.  Hervey)  in  manner  and 
form  following  (to  wit) :  Forasmuch  as  by  the  acts  enacted, 
alleged,  exhibited,  propounded,  proved,  and  confessed  in 
this  cause,  we  have  found  and  clearly  discovered  that  the 
proctor  of  the  said  honourable  Elizabeth  Chudleigh  hath 
fully  and  sufficiently  founded  and  proved  his  intention, 
deduced  in  a  certain  libel  and  allegation  and  other  plead- 
ings and  exhibits  given  in,  exhibited,  and  admitted  on 
ber  behalf  in  the  same  cause,  and  now  remaining  in  the 
registry  of  this  Court  (which  libel  and  allegation  and  other 
pleadingH  and  exhibits,  we  take  and  will  have  taken,  as  if 
herein  repeated  and  inserted,  for  us  to  pronounce  as  here- 
inafter we  shall  pronounce) ;  and  that  nothing,  at  least  ef- 
fectual in  law,  hath  on  the  part  of  the  right  honourable 
Augustus  John  Hervey  been  excepted,  deduced,  exhibited, 
propoimded,  proved,  or  confessed  in  the  same  cause,  which 
may  oi^  oi^ht  in  anywise  to  defeat,  prejudice,  or  weaken 
the  intention  of  the  said  honourable  Elizabeth  Chudleigh 
deduced  as  aforesaid ;  and  particularly  that  the  said  right 
honourable  Augustus  John  Hervey  hath  totally  failed  in 
the  proof  of  his  allegation  given  in  and  admitted  in  this 
cause,  whereby  he  pleaded  and  propounded  a  pretended 
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1842.  marriage  to  have  been  solemnized  between  him  and  the 
said  honourable  Elizabeth  Chudleigh,  spinster:  therefcne 
we^  &c.^  do  pronomice,  decree^  and  declare  that  the  said 
honourable  Elizabeth  Chudleigh^  at  and  during  all  the  time 
mentioned  in  the  said  libel  given  in  and  admitted  in  this 
cause,  and  now  remaining  in  the  registry  of  this  Court, 
was  and  now  is  a  spinster,  and  free  from  all  matrimonial 
contracts  or  espousals  (as  fiEir  as  to  us  as  yet  appears),  moie 
especially  with  the  said  right  honourable  Augustas  John 
Hervey;  and  that  the  said  right  honourable  Augustas  John 
Hervey,  notwithstanding  the  premises,  did,  in  the  yean 
and  months  Ubellate,  wickedly  and  maliciously  boast  and 
publicly  assert  (though  fiedsely)  that  he  was  contracted  in 
marriage  to  the  said  honourable  Elizabeth  Chadlei|^,  or 
that  they  were  joined  or  contracted  together  in  matrimcmy : 
wherefore  we  do  pronounce,  decree,  and  declare,  that 
perpetual  silence  must  and  ought  to  be  imposed  and  en- 
joined the  said  right  honourable  Augustus  John  Herveyas 
to  the  premises  libellate,  which  we  do  impose  and  enjoin 
him  by  these  presents,  &c." 

The  sentence  here  was  in  these  words:— [His  Honor 
here  read  the  sentence  as  before  stated  (a).] 

I  see  no  substantial  difference,  as  I  have  said,  for  the 
present  purpose;  nor  does  it  seem  unreasonable  that  a 
party,  where  the  only  contest  is  for  administration,  should 
be  allowed  not  to  put  forward  the  whole  strength  of  Us 
case,  but  should,  especially  if  he  believe  his  opponent 
honest  or  solvent,  be  able  to  retire  early  with  a  half-proved 
case  from  such  a  preliminary  dispute  for  an  office,  withoot 
forfeiting  his  right  of  distribution.  The  defendant's  oonn- 
sel  have  in  effect  admitted,  that  it  is  competent  to  any 
person,  who  did  not  engage  in  that  proceeding,  to  shew 
that  he  is,  if  in  truth  he  is,  the  intestate's  husband,  or  sole 

(a)  See  anti,  p.  585. 
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next  of  kiiij  to  the  absolute  excluBion  of  both  the  present  1842. 
parties  from  distribution;  and  have  almost^  if  not  quitCj 
conceded  that^  without  appealing  or  questioning  the  sound- 
ness of  what  the  Ecclesiastical  Court  did  when  the  case  was 
before  it^  the  present  plaintiffs  may  adopt  a  proceeding  in 
that  jurisdiction,  under  which  they  may  be  let  in  to  shew^ 
for  the  effectual  purpase  of  distribution,  the  relationship 
which  they  allege,  if  they  truly  allege  it.  But  the  defen- 
dant contends,  that  it  is  an  essential  preliminary,  in  each 
case,  to  obtain  a  rerocation  or  repeal  of  the  existing  grant 
of  administration,  and  that  though  such  a  revocation  or 
repeal  might  give  the  plaintiffs  a  title  to  sue  in  this  Courts 
they  have  none  previously.  To  this  position  I  cannot 
agree.  Without  giving  any  opinion,  indeed  without 
knowing,  what  would  be  the  particular  course  or  formal- 
ities requisite  in  the  Ecclesiastical  Court  were  the  plain- 
tiffs again  to  resort  to  that  jurisdiction,  it  is  sufficient 
for  me  to  be  satisfied,  that  the  concurrent  jurisdiction 
which  I  am  now  administering  is  not,  in  matters  of  form 
and  procedure,  bound  by  the  regulations  of  other  tribunals, 
and  that  to  compel  an  administrator  to  perform  an  obliga- 
tion and  trust  which  the  legislature  has  strictly  commanded 
him  to  perform,  is  not  less  the  duty  of  this  Court,  because 
the  allegations  by  means  of  which  he  obtained  that  office 
were,  if  they  were,  false. 

In  Blackham^s  case,  no  such  difficulty  seems  to  have 
occurred  to  the  mind  of  Lord  Holt;  and  I  am  mistaken, 
if  instances  cannot  be  found  in  the  Court  of  Chancery, 
where,  without  any  repeal  or  revocation  of  the  letters 
of  administration,  an  administrator  has  been  compelled  to 
account  and  distribute  in  a  manner  at  variance  with  the 
alleged  title  under  which  he  obtained  that  character.  I 
may,  before  concluding,  perhaps  not  improperly  refer  to  the 
cases  of  BisseU  v.  Axtell  (a).  Crass  v.  Salter  (6),  Hillyard 

(a)  2  Vern.  47.  (6)  3  T.  R.  639. 

VOL.  I.  n  R  N.  c.  c. 
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1842.  ▼.  Grantham  {a),  Doe  ▼.  Seaton  {b),  Shearm  y.  Bumard  (c), 
in  addition  to  those  which  I  have  abready  mentioned.  Upon 
the  several  considerations  to  which  I  have  alluded^  being 
of  opinion^  that  it  is  not  necessarily,  and  onght  not  with- 
out necessity,  to  be  inferred  from  the  judgment  of  the 
House  of  Lords  in  Bcuchier  v.  Taylor,  that  the  Honse 
jndiciaUy  held  the  sentence  then  in  question  conclusive; 
being  also  of  opinion,  that  the  decree  in  Thomas  y.  Ketter* 
iche  and  my  present  decision  may  well  stand  together, — I 
feel  it  my  duty  rather  to  incur  the  charge  of  differing,  if  I 
am  differing,  from  the  high  and  venerable  authority  of 
Lord  Hardwicke  and  Lord  Mansfield,  than,  in  contradiction 
to  my  fixed  belief  of  what  the  law  of  this  country  is,  to 
say  that  the  sentence  of  the  Ecclesiastical  Court,  though 
unrevoked,  is  in  the  present  suit  conclusive  on  the  question 
of  distribution.  I  have  considered  and  disposed  of  ilus 
case,  as  if  the  argument  upon  the  point  of  the  alleged 
conclusiveness  of  the  sentence  were  clearly  open  to  Ae 
defendant :  but  I  wish  to  be  understood,  as  not  deciding 
whether,  as  the  pleadings  are  firamed,  the  point  is  or  ii 
not  open  to  him. 

Issue, — whether  at  the  time  of  the  death  of  the  testatrix,  the  plaintiff 
Mrs.  Barrs,  was  her  sole  next  of  kin. 

(a)  Rep.  temp.    Hardw.    312,      the  cases  there  cited, 
cited ;  2  Vez.  sen.  245,  cited  ;  see  {h)  2  Cr.  M.  &  R.  728. 

Woddes.  Lect.  vd.  3,  p.  318,  and  (e)  10  Ad.  &  £U.  593. 
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1842. 

Stoey  i;.  Fey.  MayZUt, 

^  June  \tU 

XN   1829,  Joseph  M.  JBramley,  being  indebted  to  the  A  person  in  sa- 
plaintiff  and  his  then  co*partner,  James,  to  the  amount  of  preTious  debt 
71/.  10».  6rf.  for  wearing  apparel,  and  being  about  to  sail  ^  wr«d"i'- 
for  India,  was  applied  to  by  the  plaintiff  for  payment  of  the  *?' » *>*"  °^"' 
debt.    Bramley  being  unable,  at  that  time,  to  comply  with  fore  the  bill  ar- 
the  request,  with  the  consent  of  the  plaintiff  and  his  co-  rtty  went  to 
partner,  drew  a  bill  of  exchange  upon  his  father  for  the  he^^^^^Ve""* 
amount,  which  his  father  accepted.    The  bill  bore  date  the  turned.  As  soon 

as  circum- 

Ist  September,  1829,  and  was  payable  at  18  months  to  the  sunces  would 
tMrder  of  the  plaintiff.  death  in  India, 

On  the  Srd  September,  1829,  Bramley,  the  son,  went  to  Jj'^ed  b'J'his 
India,  whence  he  never  returned.  executors  in 

England ;  and 

The  bill  was  from  time  to  time  renewed,  by  means  of  within  six 
bills  accepted  by  Bramley,  the  father,  for  the  original  deatibacredi- 
amount,  and  also  for  a  small  amount  of  goods  subsequently  ^^"'  bin  was 
snpplied  to  the  son.    The  last  of  these  bills  became  due  on  executors:— 
the  4ith  of  February,  1832,  and  was  dishonoured.  plaintiff  was  not 

In  February,  1886,  Joseph  M.  Bramley  died  in  India,  ItiJufeom! 
having  by  his  will,  dated  the  28th  August,  1829,  devised  mitations. 

QiMPTtfy  whe« 

and  bequeathed  all  his  real  and  personal  estate  to  John  Fiy  ther  when  a 
and  C.  J.  ShowbridgQ,  their  heirs,  executors,  administrators,  f broad  ^^'d  the 
and  assigns,  upon  trust  to  sell  such  part  as  was  capable  ^.^^1:^1,^'; 
of  conversion,  and  to  stand  possessed  of  the  proceeds  for  accrued  in  his 

/•#•«.        .1  "II -in  ni  •         IT*        lifetime,  a  suit 

the  benefit  of  his  widow  and  child;  and  he  appointed  John  may  not  be  in- 
l^rj  and  C.  J.  Showbridge  his  executors.  administration 

The  testator's  widow  and  his  only  child,  an  infiwit,  a  of»>i»  effects  at 

^  ^  '        any  time  within 

son,  survived  him.    The  will  was  proved  by  the  executors  '^^  years  after 

1       .  ^-i      A  ^  ••    T  •■  ^r^^  probate  of  his 

on  or  about  the  24th  June,  1839.  will? 

The  bill  was  filed  in  September,  1839,  by  the  plaintiff,  i„?ndu  beVng 
on  behalf  of  himself  and  all  other  the  simple  contract  made  by  statute 

^  personal  assets 

creditors  of  the  testator,  against  the  executors:  and  (by  for  the  payment 

^^  ^   "^     of  the  debu  of 

a  deceased 
debtor,  it  is  unnecessary  to  make  the  debtor's  heir-at-law  a  party  to  a  suit  instituted  for  the  ad- 
ministration of  the  assets. 

rr2 
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1842.  amendment  in  July,  1840)  against  the  widow  and  son. 
After  stating  the  foregoing  facts,  and  alleging  that  the 
testator  died  seised  of  a  certain  freehold  house  in  Cal- 
cutta, and  possessed  of  divers  houses  in  India,  which  were 
personal  estate,  and  of  other  personal  estate  both  there 
and  in  England,  it  prayed  the  usual  relief  in  respect  of  the 
personalty,  and  that,  if  necessary,  the  real  estate  might  be 
applied  in  aid  of  the  personalty. 

The  defendant  Showbridge,  who  was  the  acting  execu- 
tor, admitted  assets  in  England  to  a  very  trifling  amount 
only,  but  he  stated  that  the  personal  assets  in  India  were 
considerable,  and  that  the  freehold  house  at  Calcutta  was 
worth  about  £  2500.  He  submitted  to  the  Court,  whether 
the  freehold  house  was,  or  was  not,  assets  for  the  payment 
of  the  testator^s  debts,  and  whether  the  Registrar  of  the 
Supreme  Court  at  Bengal,  who  had  been  appointed  admi- 
nistrator in  India,  with  the  will  annexed,  ought  to  have 
been  a  party  to  the  suit.  He  averred,  that  when  the  seve- 
ral bills  of  exchange  before  mentioned  had  been  disho- 
noured, no  notice  of  the  dishonour  had  been  communicated 
to  the  testator,  but  that  the  renewals  of  the  bills  had  been 
matter  .of  private  arrangement  between  the  plaintiff  and 
Bramley,  the  father.  He  claimed  the  benefit  of  the 
Statutes  of  Limitations,  the  21  Jac.  1^  c.  16,  and  9  Geo,  4, 
c.  14,  as  if  he  had  pleaded  the  same. 

The  other  defendants,  by  their  answers,  submitted, 
whether  the  house  in  Calcutta  was,  or  was  not,  assets  for 
the  payment  of  the  testator's  debts,  and  relied,  in  like 
manner  as  the  executor,  on  the  Statutes  of  Limitations. 

The  plaintiff,  in  support  of  his  case,  examined  his  late 
co-partner,  James,  who  had  retired  firom  the  partnership 
in  December,  1833,  upon  executing  an  assignment  of  all 
his  interest  therein  to  the  plaintiff. 

With  a  view  to  take  the  case  out  of  the  Statute  of  limi- 
tations, in  case  the  Court  should  hold  that  the  statute  was 
applicable  in  the  testator's  lifetime^  the  plaintiff  gave  in 
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evidence  a  letter  of  the  testator^  dated  the  7th  Febraary,  1S42. 
1834^  (which  was  set  out  in  the  bill),  in  which  the  testator, 
after  acknowledging  the  receipt  of  two  letters  from  the 
plaintiff's  firm  making  a  claim  upon  him  for  money,  ex- 
pressed doubts  whether  the  money  had  not  been  paid  by 
his  father,  and  requested  them  to  procure  a  note  from  his 
fiither  on  the  subject,  adding,  however,  "  Should  your 
daim  be  valid,  the  moment  you  satisfy  me  I  am  your 
debtor  to  the  full,  you  may  depend  on  my  using  my 
utmost  endeavours  to  pay  you  ,*  but  I  must  still  ask  for 
time,  for  though  you  advert  to  my  affluent  circumstances,  I 
have  not  got  the  command  of  sufficient  means  to  pay  so 
large  a  sum  at  sight/' 

The  plaintiff  also  gave  in  evidence  a  note  written  to 
him  by  the  father,  dated  the  4th  August,  1834,  (which, 
however,  did  not  appear  to  have  been  communicated  to  the 
son),  in  which  the  father  stated,  that  the  plaintiff's  demand 
remained  as  it  formerly  did. 

No  evidence  was  entered  into  on  the  part  of  the  de- 
fendants. 

It  appeared  that  the  freehold  house  in  Calcutta  was 
purchased  after  the  date  of  the  will. 

Mr.  Kenyan  Parker,  and  Mr.  Younge,  for  the  plain- 
tiff.— ^Pirst,  the  testator  having  gone  abroad  before  the 
right  of  action  accrued,  and  never  having  returned  to 
England,  the  Statute  of  Limitations  did  not  begin  to  run 
till  probate  was  taken  out  by  the  executors  in  England : 
Douglas  v.  Forrest  (a).  In  Rhodes  v.  Smetkurst  (A), 
Jlderson,  B.,  says  of  Douglas  v.  Forrest — "  The  statute  never 
had  begun  to  run  against  the  plaintiff,  until  probate  was 
taken  out  to  the  testator."  Williams  v.  Jones  (c)  shews 
that,  whe  re  the  debtor  returns  from  India,  the  creditor 


(a)  4  Bing.  686    1  M.  &  P.  663.         (6)  4  Mcc.  &  W.  65. 

(e)  13  East,  439. 
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1842.  has  six  years  after  Iiis  retam  within  whidi  to  commenoe 
the  action.  We  say^  we  never  had  an  opportunity  of  doiag 
this. 

Secondly^  if  the  statute  began  to  run  in  the  testator'i 
lifetime,  the  letter  of  February,  1884^  takea  the  caae  ool 
of  the  statute :  Bird  ▼.  Crommam  (a). 

Mr.  RusseU,  and  Mr.  Cole,  for  the  defendants  the  exe- 
cutors. — ^The  plaintiff  is  expressly  barred  by  the  Statutes 
of  Limitations,  there  being  no  saving  danse  in  his  JhTour  in 
any  of  them.  In  the  statute  of  James  (6)  there  is  a  saving 
in  respect  of  the  creditor  being  beyond  the  teas;  biit» 
until  the  statute  of  Anne,  there  was  no  saving  in  reqpeot 
of  the  debtor  being  beyond  the  seas.  That  statate,  how- 
ever, enacts  (c),  that  in  case  of  the  absence  of  defendants 
beyond  the  seas,  the  actions  enumerated  in  the  statute  of 
James  may  be  brought  within  the  times  mentioned  in  thai 
statute,  after  the  return  of  the  dtfendanU  from  beyond  mm. 
The  case  in  East  is  expressly  within  the  saving  of  the  litter 
statute.  The  other  authorities  which  have  been  cited  seem 
inconsistent  with  the  true  construction  of  the  statutes. 
[The  Vice-chancellor  referred  to  Piggott  v.  Bush  {d),  and 
Gage  v.  Bulkley  (e).]  We  submit  that,  in  aU  cases  in 
which  the  savings  of  the  statutes  do  not  expressly  a^fy, 
the  statutes  are  a  complete  bar.  Otherwise,  the  enaet- 
ment  contained  in  the  statute  of  Anne  would  have  been 
unnecessary. 

Then,  if  the  plaintiff  is  otherwise  barred  by  the  statute^ 
does  the  letter  of  1884  keep  the  remedy  alive  ?  We  sub- 
mit that  it  is  merely  conditional,  and  does  not  amount  to 
an  acknowledgment  of  any  debt :  Wh^jpy  v.  HUkarji  (/); 
BouUedge  v,  Ramsay  {g) ;  Feam  v.  Lewis  (A). 

(a)  3  New  Casei,  883,  5  Scott,  {e)  Rep.  tonp.  Hardw.  278. 

213.  (/)  3  B.  &  Ad.  399. 

(h)  21  J«c  1,  c  16,  8.  7.  (^)  8  Ad.&  EO.  221. 

(e)  4  &  5  Ann.  c.  16, 1. 19.  (k)  6  Bing.  349  ;  4  M.  ft  P.  K 
(<0  4  Ad.  Ic  EIL  912. 
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In  addition  to  these  objections,  the  plaintiff  has  not         1S42. 
proved  notice  of  dishonour  of  the  bills  in  the  hands  of  the 
acceptor.    As  to  that,  the  same  proof  is  requisite  here  as 
at  law. 

Mr.  Wigram,  for  the  defendants,  the  widow  and  infant, 
said  that,  by  the  stat.  9  Geo.  4,  c.  33,  the  house  at  Cal« 
cutta  was  made  personal  assets  in  the  hands  of  the  execu- 
tor or  administrator.  He  therefore  submitted  that  the 
bill  was  improperly  filed  against  his  clients,  and  ought  to 
be  dismissed  as  against  them  with  costs. 

Mr.  Kenyan  Parker ,  in  the  course  of  his  reply,  observed, 
that  whatever  remained  after  sale  of  the  house  at  Calcutta 
would  belong  to  the  heir-at-law  by  resulting  trust.  He 
referred  to  Thoms<m  v.  GraiU  (a),  decided  on  the  construc- 
tion of  the  stat.  5  Geo.  2,  c.  7. 

Thb  Yice-Chancbllob. — It  is  admitted  that  the  debt 
was  incurred,  that  a  bill  of  exchange  was  given  in  respect 
of  it,  that  the  testator  left  this  country  before  the  bill 
arrived  at  maturity,  that  he  never  returned,  that  he  died 
in  the  East  Indies  within  six  years  before  the  suit  was 
instituted,  and  that  the  bill,  subject  to  the  objection  as  to 
the  unfruitful  renewals  of  it,  has  never  been  paid  or  satisfied* 
With  these  admitted  facts  before  me,  I  think,  upon  the 
authorities,  old  and  new,  which  have  been  referred  to,  that 
the  Statute  of  Limitations  does  not  apply.  It  is  therefore 
unnecessary  to  give  any  opinion  whether  the  letter  of 
February,  1834,  coupled  or  not  coupled  with  that  of  Au- 
gust, 1834,  takes  the  case  out  of  the  statute. 

With  respect  to  the  widow  and  son,  it  appears  to  me 
that  they  are  not  necessary  or  proper  parties  to  this  bill. 
If,  therefore,  they  insist  upon  it,  the  bill  must  as  to  them 
be  dismissed. 

(a)  1  Rust.  540,  d. 
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Bill  diimissed  as  against  the  defendants,  the  widow  and  heiTy  with 
costs  ;  without  prejudice  to  any  new  hill  heing  filed  against  them,  and 
without  prejudice  to  any  question  between  the  creditors  and  the  execu- 
tors, or  hetween  the  executors  and  the  administrator  in  India ;  and  with- 
out prejudice  to  any  question  hy  whom  or  out  of  what  fund  the  costs  of 
the  defendants,  the  widow  and  heir-at-law,  are  ultimately  to  be  borne. 

Usual  decree  in  creditors*  suit«  Account  of  personal  estate  and  of 
produce  or  proceeds  of  any  real  estate  in  India.  Inquiry  aa  to  oatstand- 
mg  estate,  including  outstanding  produce  or  proceeds  of  any  real  estate  in 
India  unsold,  or  any  outstanding  personal  estate  in  India,  and  onder 
what  circumstances. 


June  3rd, 

A  person  con- 
tracted to  sell 
an  estate,  who 
at  the  time  of 
the  contract  had 
no  legal  or 
equitable  title  to 
it  by  reason  of 
the  alienage  of 
a  party  through 
whom  be 
claimed.     The 
purchaser,  by 
his  own  inqui- 
ries, ascertained 
the  defect  of 
title,  but  did 
not,  till  after 
some  months  of 
negotiation 
with  tbe  vendor, 
repudiate  the 
contract.     The 
Tender  then 
filed  his  bill  for 
specific  per- 
formance, and 
pending  the 
investigation  of 
tbe  title  in  the 
Master's  office, 
obtained  a  grant 
of  the  estate 
from  the  Crown: 
-^Held,  that 
he  was  entitled 
to  a  decree. 


Etston  i;.  Simonds. 

xN  1785^  Sir  John  Gtdlini,  an  aUen,  purchased  the  eqnitjr 
of  redemption  of  an  estate  at  Tattenden^  in  Berkshire. 
In  May,  1789,  at  which  time  all  his  children  were  bonii 
he  obtained  letters  of  denization.  In  October,  1799,  he 
made  his  will.  By  indentures  of  lease  and  release  of  the 
7th  and  8th  February,  1803,  the  legal  fee  in  the  premises 
was  conveyed  to  him.  On  the  5th  January,  1805,  he 
died. 

By  the  will  of  Sir  John  Oallini  all  his  estates  in  Berk- 
shire were  devised  to  trustees  upon  trust,  after  the  deter- 
mination of  certain  lifeestates  therein,  for  the  children  of  the 
survivor  of  his  sons  and  daughters,  as  tenants  in  common  in 
tail.  Francis  Cecil  Gtdlini,  the  survivor  of  the  testator's  sons, 
died  in  1815,  leaving  several  children,  all  of  whom  executed 
proper  assurances  for  barring  their  estates  tail ;  and  under 
them  or  their  heirs,  the  plaintiff  and  James  Wheble,  since 
deceased,  claimed  title  as  trustees  for  the  sale  of  the  pro- 
perty. 

The  property  being  put  up  to  sale  by  auction,  in  lots,  in 
February,  1839,  the  defendant  was  declared  the  puit^haser 
of  lot  7.  He  afterwards  purchased  by  private  contract 
lot  2.  He  paid  deposits  on  both  lots.  An  abstract  of  the 
vendor's  title  to  the  lots  was  delivered  to  him  within  the 
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time  stipulated  for  by  the  contract,  namely,  before  the        1B42. 
25th  March.    The  purchase  was  to  be  completed  on  the 
24th  June,  1889. 

As  no  notice  was  taken  in  the  abstract  of  the  alienage 
of  Sir  John  Gkdlini,  the  purchaser's  solicitors  wrote  to  the 
vendor's  solicitors  to  inquire  into  that  circumstance.  In 
answer  to  these  inquiries,  statements  were  made  by  the 
vendors'  solicitors,  in  which  the  before-mentioned  facts  as 
to  Sir  John  Gidlini's  alienage  and  denization  were  ad- 
mitted.  The  first  communication  on  this  subject,  on  the 
part  of  the  vendors,  was  made  on  the  29th  April,  1839; 
negotiations,  however,  were  carried  on  between  the  parties 
from  that  time  until  the  14th  October,  1840,  when  the 
purchaser  refused  to  complete  the  contract. 

On  the  1st  February,  1841,  the  plaintiff  filed  his  bill  for 
specific  performance  of  the  contract. 

The  defendant  by  his  answer  set  up  several  objections  to 
the  title,  of  which  those  which  related  to  Sir  John  Ghdlini's 
alienage,  and  which  had  already  been  the  subject  of  discus- 
sion, were  of  this  nature :  first,  that  the  legal  fee  in  the 
premises  having  been  conveyed  by  the  heir  of  the  mort- 
gagee to  Sir  John  G^allini  in  1803,  and  his  vrill  having 
been  dated  previously  to  such  conveyance,  and  not  repub- 
lished, the  inheritance,  which  would  have  otherwise  de- 
volved to  his  heir,  devolved  to  the  lord  of  the  fee  for  want 
of  such  heir;  none  of  the  children  of  the  testator  having 
been  bom  after  the  date  of  the  letters  of  denization,  and 
the  stat.  25  Geo.  2,  c.  39,  (amending  the  stat.  11  &  12  Will. 
8,  c.  6),  having  no  application :  secondly,  that  it  was  doubt- 
ful whether  the  letters  of  denization  had  a  retrospective 
operation  so  as  to  enable  Sir  John  Gallini  to  retain  and 
enjoy  the  hereditaments  which  had  been  purchased  by  him 
in  1785.  On  these  grounds  the  defendant  insisted  that  it 
did  not  appear  that  Sir  John  Gallini  ever  had  any  legal  or 
equitable  interest  in  the  premises. 

The  defendant  having  brought  his  action  to  recover  the 
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1S42.  amount  of  his  deposits^  with  interest,  was  restrained  in 
that  action  by  injunction ;  and  by  the  order  granting  the 
injunction,  dated  the  18th  February,  1841,  it  was  referred 
to  the  Master  to  inquire  and  state  whether  a  good  title 
could  be  made  to  the  premises,  and  if  so,  when  it  was  first 
shewn  that  such  good  title  could  be  made;  the  plaintiff 
undertaking  to  abide  by  such  order  as  to  the  demand  in 
the  action  and  the  costs  at  law  as  the  Court  might  direct 
The  Master  reported  that  a  good  title  could  be  made  to 
the  premises :  that,  at  the  date  of  the  contract,  the  pre- 
mises and  the  whole  estate  and  interest  therein,  both  legal 
and  equitable,  had  escheated  to  and  were  vested  in  the 
Crown ;  that  since  the  date  of  the  order  of  reference,  Tis«, 
on  or  about  the  22nd  July,  1841,  the  plaintiff  had  obtained 
from  the  Crown  a  grant  of  the  premises  to  him,  his  hdrs, 
and  assigns ;  and  that  such  grant  was  first  produced  and 
shewn  to  the  defendant  on  the  27th  November,  1841. 
The  Master  therefore  found  that  a  good  title  was  first 
shewn  on  the  last-mentioned  day. 

Mr.  Wigram  and  Mr.  Parry,  for  the  plaintiff. 

Mr.  Cooper  and  Mr.  Collins^  for  the  defendant. — The 
plaintiff,  at  the  time  of  the  contract,  had  no  title,  either 
legal  or  equitable.  The  children  of  the  testator  were  bom 
before  he  obtained  his  letters  of  denization,  and  the  letters 
hadnot  aretrospectiveoperation:  Co.LUt.  2.  b.,  8.  a.,  129.a; 
Rex  V.  Honand{a);  Fourdrin  v.  Goudey  {b);  Du  HourmeBn 
V.  Sheldon  (c).  [The  Vtce-Chancellor.— The  Master  hss 
found  that  the  whole  legal  and  equitable  title  to  this 
property  was,  at  the  time  of  the  contract,  in  the  Crown.] 

Then  the  plaintiff  having  no  title  at  the  time  of  the 
contract,  cannot,  on  the  ground  of  having  subsequently 
procured  a  title  by  means  of  the  consent  of  the  Crown, 
enforce  the  contract  in  this  Court ;  for  in  such  case  there 

(a)  AUeyn,  14 ;    1  Roll.  Abr.  (b)  3  M.  &  K.  402. 

19  b.  (e)  1  Bea^.  79. 
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it  no  mutuality  of  remedy :  Tendring  v.  London  (a)/  Armi"        1B42; 

ger  ▼.  Clark  (b),  Noel  v.  Hoy  (c).    Besides,  there  is  ground 

for  supposing  that  the  plaintiff  knew  of  the  defect,  and  if 

80«  he  cannot^  under  any  circumstances,  be  allowed  to 

enforce  the  contract^  even  though  he  may  have  procured  a 

title  before  the  report :  Bug.  V.  ^  P.  vol.  \,  p.  346,  Bryan 

V.  Lewis  (rf),  Lechmere  v.  Braner  (e),  Dolby  v.  Pullen  (/). 

The  dicta  of  Lord  Ekhn,  in  Mortlock  v.  BuUer  {g),  and 

Baehm  y.  Wood  (A),  apply  only  to  the  case  of  a  party  selling 

what  he  believes  to  be  his  own.    If  the  plaintiff  should 

Booeeed;,  the  effect  will  be,  not  to  give  the  purchaser  the 

original  title  cured  of  its  defects,  but  to  force  upon  him  a 

new  title :  Magennie  v.  Fallon  (t) . — ^The  following  cases  were 

also  referred  to,  as  shewing  the  extreme  limits  to  which 

the  Court  had  gone  in  favour  of  the  vendor :  Lord  Siourton 

T.  Meers  (*),  Hoggart  v.  Scott  (/),  Wynn  v.  Morgan  (m)> 

Chamberlain  v.  Lee  (n).    The  case  of  Cunming  v.  Forrester 

(o)  was  also  mentioned. 

Ths  Yicb-Chancxllob. — ^The  estate  in  question  appears 
to  have  been  purchased  by  Sir  John  GkJlini,  previously  to 
the  year  1786.  It  appears  that  he  continued  in  the  enjoy« 
ment  of  it  from  that  time  till  his  death,  which  took  place  in 
or  about  the  year  1805 :  and  from  that  time  to  the  present, 
the  estate  has  been  enjoyed  by  his  family,  or  those  claim- 
ing under  them,  all  of  whom  derive  their  title  under  his 
will.  Therefore  there  has  been  an  ei^oyment  for  more  than 
half  a  century  under  that  title. 

The  trustees  of  the  family,  being  in  possession  of  the 
estate  under  this  title,  and  being  desirous  to  sell  it,  put 

(a)  2  Eq.  Ca.  Abr.  680.  (A)  1  J.  &  W.  421. 

{b)  Banb.  111.  ( i)  2  Molloy,  566. 

(c)  Sug.  V.  &  P.  Vol.  1,  p.  346.  (*)  2  P.  W.  630,  cited. 

\d)  Ry.  &  Moo.  386.  (I)  1  Russ.  &  M.  293. 

\e)  2  J.  &  W.  287.  (m)  7  Ves.  202. 

(/)  3  Sim.  29;  1  R7.&M.296.  (n)  10  Sim.  444. 

(j)  10  Vm.  315.  (o)  2  J.  &  W.  334. 
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1842.  it  up  to  sale  by  auction.  No  blame  can  attacb  to  them 
for  selling  that  which  they  believed  to  be  their  own  prO' 
perty.  It  now  appears  that  Sir  John  Oallini  was  an  alien, 
and  that  when  he  acquired  the  equitable  title  to  the  estate 
in  the  first  instance  he  had  not  obtained  letters  of  deni- 
zation. He  afterwards  obtained  letters  of  denization^  and 
also  the  legal  fee,  which  legal  fee  subsequently  came  to  the 
Crown. 

This  objection  to  the  title,  (and  it  was  a  valid  objection) 
was  the  subject  of  considerable  negotiation  between  the 
vendor  and  the  purchaser,  and  was  not  removed  till  after 
some  investigation  of  the  title  in  the  Master's  office.  It  is 
now  alleged,  on  behalf  of  the  purchaser,  that  this  is  not 
one  of  the  cases,  in  which  the  rule,  allowing  a  vendor  to 
make  good  his  title  after  the  stipulated  time,  can  apply; 
as  it  is  the  case  of  a  party  selling  an  estate  to  which  he  had 
not  any  title  at  the  time  of  the  sale,  and  afterwards  acquiring 
a  title.  That  is  not  my  view.  True  it  is,  that  the  title  was 
subject  to  the  chance,  that  by  a  certain  course  of  pro- 
cedure the  Crown  might  defeat  it;  but,  subject  to  such 
defeasibility,  the  title  was  good.  What  has  been  done, 
has  not  been  substantially  to  acquire  a  new  title^  though 
in  form  the  title  is  new,  but  to  relieve  it  from  the  defeasi- 
bility to  which  it  was  before  subject.  The  most,  or  the  only, 
effectual  mode  of  doing  this,  was,  that  the  Crown  should 
seize  the  estate,  that  an  inquisition  should  be  taken,  and 
that,  on  the  return  of  that  inquisition,  there  should  be  a 
grant  from  the  Crown.  All  this  has  been  done  at  the 
expense  of  the  vendor  for  the  purpose  of  curing  the  defect 
I  apprehend,  therefore,  that  this  case  is  within  the  esta- 
blished doctrine  of  the  Court,  which  allows  the  vendor, 
within  certain  limitations,  to  make  good  the  title  when  the 
matter  is  before  the  Master,  and,  in  some  cases,  even  after 
it  has  left  the  Master's  office. 

A  point  which  struck  me  in  the  course  of  the  argument 
was  this :  it  appears  that  when  the  abstract  was  delivered. 
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neither  the  letters  of  denization  nor  the  fact  of  the  alienage  1842. 
were  noticed  in  it,  and,  therefore,  but  for  the  notice  taken 
of  that  fact  by  the  purchaser,  he  might  have  taken  the  estate 
with  this  infirmity  of  title — an  infirmity  of  a  grave  nature  as 
£Eur  as  relates  to  the  title  merely,  though  not  perhaps  of  great 
consequence,  considering  the  practice  of  the  Crown  in  such 
cases.  It  did,  however,  occur  to  the  purchaser,  that  Sir  John 
GtJlini  was  or  might  be  an  alien,  and  it  appears  that,  in  the 
year  1839,  questions  were  put  by  him  to  the  vendors,  and 
answers  were  returned,  by  which  the  state  of  the  title  in 
that  respect  was  disclosed.  Now  it  appears  to  me  to  be 
very  possible,  though  it  is  not  necessary  to  decide,  that 
if,  at  that  moment,  the  purchaser  had  held  his  hand,  and 
had  said,  A  material  fact  has  been  concealed  and  withheld 
from  me,  and,  therefore,  I  refuse  to  complete  the  purchase 
— it  is  possible,  under  such  circumstances,  that  he  could 
not  have  been  compelled  to  complete  it.  I,  however,  do 
not  decide  that  point.  Instead  of  so  acting,  the  parties 
continue  in  negotiation,  in  the  course  of  which  a  further 
opinion  is  taken  on  the  title;  and  it  is  not  till  the  end 
of  the  year  1840,  this  having  occurred  in  1839,  that  the 
matter  is  broken  off.  Having  regard  to  what  took  place 
in  the  interval  between  April,  1839,  and  October,  1840, 
having  regard  to  the  frame  of  the  answer,  to  say  nothing 
as  to  the  order  which  has  been  obtained,  I  am  of  opinion 
that  the  point  is  not  now  effectually  open  to  the  purchaser, 
but  that  the  decree  must  be  made  in  favour  of  the  ven- 
dor, subject  to  the  payment  to  the  purchaser  of  all  costs 
up  to  the  report  and  the  confirmation  of  it,  inclusive,  and 
that  subsequently  to  the  confirmation  no  costs  should  be 
given  on  either  side. 
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1842. 
June  25th.  AttOBNET-GbNERAL  V.  DiXON. 

A  person  with  xN  1880^  the  OovemoTS  of  Sir  John  Hawkins's  Hospital 
maiTt^diM^of  a  ^^  Chatham,  in  consideration  of  an  annual  rent  of  £160, 
certain  pariih     granted  to  One  Smith  a  lease  of  all  the  tithes  of  com,  grain, 

are  payable  to      "^  -» o         / 

the  vicar,  ob-  fodder,  hay,  hemp,  lambs,  wool,  pigs,  and  all  mann^  cf 

mentor  a^Me*  Other  tithcs  whatsoever,  with  the  appurtenances,  belonging 

ra2f  tiAcl*"^  to  the  said  governors,  in  right  of  the  said  hospital,  growing 

the  grantors  of  and  arising  in  the  parishes  of  Welling  and  Wickham,  aliat 

such  lease  being  . 

the  trustees  of  a  East  Wickham,  in  the  county  of  Kent, 
are  entiticd^to        Although  this  had  been  the  usual  form  of  the  leases 

*Jly!7»l  whT  «^^  V  *«  governors  of  the  hospital  for  many  Tean, 

have  always  in  it  appeared  that  they  had  never,  in  fact,  enjoyed  the  smsll 

leases  of  both  tithcs  of  Welling  and  Wickham,  but  that  such  tithes  hsd 

Th^e^aMignwT'  always  been  paid  to  the  vicar  of  Plumstead,  of  which  parish 

being  unable  to  Welling  and  Wickham  were  townships. 

recover  the  ^  *• 

small  dthes  at  In  August,  1832,  the  defendant  Dixon,  who  for  a  year 
atTaw,'airap''     previously  had  paid  to  the  vicar  a  composition  for  the 

SJTrenL '"tws  "^^  *^**^®®  ^^  *  *™"  "^^^^^  ^®  ^®^*  ^^  Wickham,  obtained 
Court,  under      from  Smith  an  assignment  of  his  lease.    At  the  time  of 

such  circum* 

stances,  will  the  assignment  he  was  distinctly  told  that  the  tithe  of  hay 
theVp*pSrtion-^    was  payable  to  the  vicar,  and  he  took  a  minute  of  that 

ment.  feet. 

After  the  assignment  Dixon  refused  to  pay  small  tithes 
to  the  vicar ;  whereupon  the  latter  brought  his  action  and 
obtained  a  verdict.  Dixon  then  refused  to  pay  the  rent  to 
the  hospital,  and,  to  an  action  brought  by  the  trustees, 
pleaded  that  he  had  been  evicted  of  the  small  tithes  de- 
mised to  him  by  the  leaise.  The  action  was  tried,  and  the 
value  of  the  small  tithes  having  been  proved  to  be  JE80  a 
year,  the  jury  apportioned  the  rent  accordingly,  and  found 
that  the  annual  rent  due  in  respect  of  the  lease  was  £80 
only. 

The  present  information  was  filed  against  Dixon,  and 
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also  (as  parties  colluding)  against  the  goTcmors  of  the  hos-        1842. 
pital ;  and  it  prayed  that  the  lease  might  be  delivered  up 
to  be  cancelled^  or  that  Dixon  might  be  decreed  to  hold  the 
lease  at  the  rent  of  £160^  taking  only  great  tithes. 

The  defendant  Dixon,  by  his  answer,  expressly  averred, 
that  having  obtained  the  lease  and  seen  in  what  manner 
the  tithes  were  described,  he  determined  to  take  advantage 
of  such  description. 

Mr.  Boteler  and  Mr.  Sandys,  for  the  relators,  observed, 
that  supposing  that  at  law  the  rent  due  under  the  lease 
was  £80  only,  yet  in  equity  a  lease  so  improvidently 
granted  by  trustees  of  a  charity  would  be  relieved  against. 
And  here  the  defendant  Dixon  had  full  notice  of  the  terms 
upon  which  he  was  to  take  the  lease. 

Mr.  Simpkinson,  for  the  defendant  Dixon,  contended  that 
the  relators  had  not  shewn  that  the  small  tithes  had  inva- 
riably been  enjoyed  by  the  vicar. 

Mr.  Wray,  for  the  governors  of  the  hospital. 

In  the  course  of  the  argument  the  Vice-Chancellor  re- 
ferred to  Offilvie  V.  Foljarnbe  (a). 

The  Vice-Chan CELLOR  (4). — ^It  being  admitted  that  £80 
would  be  much  too  low  a  rent  for  the  great  tithes,  it  is  im- 
possible that  the  lease,  being  of  charity  property,  can  stand 
at  that  rent.  The  defendant  Dixon  may  have  his  choice, 
either  to  give  up  the  lease  or  to  keep  it  at  the  rent  of 
£160  per  annum,  as  from  the  time  of  filing  the  informa- 
tion. This  disposes  of  one  part  of  the  case.  The  only 
point  left  is  as  to  the  rent  to  be  paid  from  1884  to  the  date 
bf  the  information. 

(a)  3  Mer.  53.  {h)  Ex  relatione  Mr,  Benedict  Chapman, 
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1842.  [Mr.  Swqfkinsanhhymg  elected  to  keep  the  lease  on  tlie 

terms  stated  by  the  C!oart^  the  Vtce-Chaneellor  offered 
him  an  inquiry  as  to  the  circumstances  under  whidi 
Smith  and  Dixon  respectively  acquired  the  lease,  and 
whether  it  was  substantially  their  intention  to  giye  the 
rent  of  £160  for  the  great  tithes  alone.  Mr.  SimfAm* 
Ban  declining  the  inquiry,  the  Vtce^ChanceUor  proceeded 
as  follows  :] — ^Mr.  Simpkinson  having  declined  the  inquiry, 
I  must  take  it  that  Smith  took  his  lease  with  notice  of  the 
claim  of  the  vicar  to  the  small  tithes,  and  that  Dixon  had, 
when  he  took  the  assignment,  notice  also  of  the  claim,  and 
that  it  was  substantially  the  intention  of  Smith  and  Dixon 
at  the  commencement,  to  receive  no  more  than  the  great 
tithes. 

The  case  stands  thus : — ^A  lease  is  granted  by  the  corpo- 
ration, in  which  some  subjects  are  included  to  which  the 
corporation  had  no  claim.  The  lessee  after  eviction,  or 
after  circumstances  tantamount  to  eviction,  has  been  held 
legally  entitled  to  an  apportionment  of  rent  in  respect  of 
these  subjects.  But  if,  in  fact,  the  lessee  knew  that  the 
lessors  had  not  such  rights,  and  that  they  never  asserted 
practically  a  title  to  more  than  the  great  tithes ;  if  this  all 
the  time  was  weU  understood  by  all  parties ;  if  the  party 
contracting  for  the  lease  contracted  for  no  more  than  the 
great  tithes ;  if  the  person  who  adopted  the  contract  had 
no  more  in  his  view ; — a  Court  of  Equity  cannot  permit  the 
apportionment  to  take  place  to  the  prejudice  of  the  charity. 
The  lessee  had,  and  the  assignee  has,  what  each  in  tmih 
meant  to  contract  for.  The  ftdl  rent  must  be  paid  fircmi 
the  year  1834. 

As  to  costs,  I  think  the  hospital  ought  not  to  have  in- 
serted these  small  tithes  in  their  lease.  It  may  have 
been  done  by  way  of  continual  claim— of  keeping  alive 
a  supposed  right  against  the  vicar.  This  is  not  an  ac- 
curate or  proper  way  of  transacting  business.  I  shall 
not  fix  the  defendant  Dixon  with  costs :  I  wish  it  to  be 
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tinderstood,  however^  that  it  is  not  approbation  of  his  con-        IB42, 
dad,  but  want  of  approbation  of  the  conduct  of  the  lessors^     AtT^^qbn. 
that  induces  me  to  take  this  course.  ^' 

Dixon. 
Defendant  Dixon  to  pay  fiill  rent  firom  1834  to  the  time  of  the  infor- 
mation ;  and  the  defendant,  consenting  to  take  the  lease,  to  pay  full  rent 
from  the  time  of  the  information.  No  order  as  to  costs  as  far  as  relates 
to  the  defendant  Dixon,  The  costs  of  the  Attorney- General  to  he  paid 
by  the  hospital.    No  order  as  to  the  costs  of  the  hospitaL 


Boss  V.  OODSALL.  Jutu  29th. 

jDT  the  marriage  settlement  of  Mr.  and  Mrs.  Boss^  certain  By  a  cUuse  in 
funds,  the  property  of  Mrs.  Boss,  were  assigned  to  the  de-  fiem*e'nt?1nM-' 
fendant  Oodsall  and  another  trustee,  upon  trust  for  the  ^*"  '^l*  "?" 

'      <^  powered  and 

separate  use  of  Mrs.  Boss  for  life,  without  power  of  antid-  required,  at  the 

.  -  /.-rfci.!./.      request  in  writ- 

pation,  and  after  her  decease  upon  trust  for  Boss  for  life,  ing,  of  the  wife, 
and  upon  other  trusts  therein  mentioned.  The  settlement  JJ  ?he  tnwt-mo^ 
contained  a  proviso  that  it  should  and  might  be  lawful  for  P*®«^***  ^^f  **"■" 

^  °  band  on  the  se- 

the  trustees  or  trustee  for  the  time  being,  and  they  or  he  cunty  of  his 

-        -  .     J      .  .•  .•  J    /•  hond.  After  the 

were  thereby  required  at  any  time  or  tmies,  and  from  marriage  the 
time  to  time  after  the  solemnization  of  the  said  intended  ^/g^^^  ^"  ^ 
marriage,  durins  the  life  of  the  intended  wife,  at  her  re*-  ^  prison,  and 

^  '  ^  11,,  took  the  beneHt 

quest,  to  be  certified  by  writing  under  her  hand,  to  advance  of  the  insolvent 
or  lend  to  the  said  intended  husband  at  interest,  on  the  xhe  wife  then 
security  of  his  bond,  out  of  the  trust-monies  thereby  settled  «ppi»ed  to  the 

•^  '  ^  trustee  for  a 

as  aforesaid,  any  sum  not  exceeding  £200.     It  was  also  loan  to  the  hus- 
provided,  that  the  trustees  should  not  be  obliged  to  call  in  to  the  terms  of 
the  money  which  should  be  so  lent,  unless  required  by  j3>^"ha™tuch 
Mrs.  Boss  so  to  do :  and  it  was  declared,  that  they  should  *  change  had 

"  taken  place  in 

not  be  liable  in  respect  of  any  advance  to  be  so  made.         the  ctrcum. 
The  marriage  took  place  in  1837.     In  1838  the  husband  husband,  at 
was  arrested  and  took  the  benefit  of  the  Insolvent  Debtors'  eUuw'tnappU- 
Act.    In  the  following  year  Mrs.  Boss  made  an  application  cable  to  him, 

and  conse* 

in  writing  to  Godsall  to  advance  £80,  part  of  the  trust  quenUy  that 
fond,  to  Boss,  on  the  security  of  his  bond,  according  to  justified  in  res' 
the  pinoviso  in  the  settlement.    This  he  refused  to  do.  f;|"°«  ^"^  ^^"^ 

'  the  money. 

VOL.  I.  S  8  N.  C.  C. 
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1842.  The  bill  wm  filed  by  Un.  Godsall^  fcr  the  jmrpfm  of 

having  Oodsall  removed  firom  his  office  of  tnutee.  It 
appeared  from  the  plaintiff's  evidence^  that  at  the  time  cf 
the  marriage  Oodtall  was,  unknown  to  the  plaintiff^  a  <se» 
ditor  of  the  husband,  and  that  since  the  marriage  he  had 
applied  to  have  his  debt  secured  on  Mrs*  Boss's  jdntore. 
Evidence  was  also  given  of  conversations  of  Bossi,  in  whid 
he  had  said,  that  if  the  security  was  not  given  he  would 
put  the  case  in  chancery,  &c. 

Mr.  Simpkbuon,  (with  whom  was  Mr.  Eldertam),  Sat  the 
plaintiff,  after  commenting  cm  the  other  drcomstanoes  sf 
the  case,  observed,  that  though  it  is  the  practice  for  an  in- 
solvent, in  taking  the  benefit  of  the  act,  to  give  a  judgment 
to  be  dealt  with  as  the  Insolvent  D^tors'  Coort  may  think 
fit,  yet  that  judgment  is  never  made  available  to  the  anto- 
cedent  creditor,  where  there  are  subsequent  creditois; 
therefore  the  circumstance  of  the  husband  having  tskea 
the  benefit  of  the  Insolvent  Act  could  not  affect  this  cssa 
By  the  settlement,  the  wife  was  constituted  the  sole  judgs 
of  the  propriety  of  lending  the  money.  At  her  request  ths 
trustees  were  required  to  lend  it. 

Sir  Charlei  fFeiherellBadUi.  Pmrker,  for  the  defiandsat 
GodsalL 

Mr.  Wilcock,  for  the  asdgnee  under  the  Insohcat 
Debtors'  Act. 

Mr,  BuBseU  and  Mr.  JoUiffe^  for  other  parties. 

The  V icb-Ch  ancbllob — (after  dispodng  of  a  question  of 
parties). — ^The  first  complaint  against  the  defendant  is,  thst 
he  refused  to  obey  the  requisition  of  the  wife  to  lend  the 
money  on  the  bond  of  the  husband,  which,  but  fisr  the  dr- 
cumstanoes  of  the  cas^  it  would^  aocordiog  to  a  particulsr 
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dause  in  the  settlement^  have  been  his  dnty  to  do.  When,  1842. 
however,  the  marriage  took  place  the  hnsband  had  not  taken 
the  benefit  of  the  Insolvent  Debtors'  Act.  Subsequently 
he  did  so,  and  then  this  application  was  made  to  the  trustee. 
I  am  of  opinion,  that  so  total  a  change  took  plac6  in  the 
circumstances  and  position  of  the  husband,  as  that  the  clause 
in  question  became  no  longer  applicable  to  him ;  that  it 
ceased  therefore  to  have  any  efiPect,  and  consequently  that 
the  trustee  did  his  duty  when  he  refused  to  lend  the  money. 
In  exjuressing  this  opinion,  I  allude  to  the  circumstance, 
not  merely  of  the  husband's  insolvency,  but  that  being  a 
prisoner  for  debt,  he  took  the  benefit  of  the  Insolvent 
DeUcvs' Act. 

As  to  the  other  circumstances  of  the  case,  I  am  not  en- 
tirely satisfied  with  the  conduct  of  the  trustee.  Without 
gmng  the  length  of  saying,  that  I  believe  that  Mr.  Gbdsall 
uttered  all  the  expressions  which  he  is  supposed  to  have 
uttered,  and  without  believing  that  he  intended  anything 
iH^Toper,  it  is  impossible  to  avoid  seeing  this— that  Mr. 
Godsall  being  trustee  for  the  plaintiff  tor  her  separate 
use,  which  alone  ought  to  have  restrained  him  firom  so 
acting,  was  desirous  of  having,  and  made  a  proposition  for 
having,  his  debt  secured  upon  the  life-interest  of  the  mar- 
ried woman  for  whom  he  was  trustee.  It  is  impossible  to 
say  that  this  was  a  correct  mode  of  proceeding,  or  one 
which  can  receive  the  sanction  of  the  Court.  Looking, 
however,  at  all  the  circumstances  of  the  case,  I  think  the 
removal  of  Mr.  Godsall  woxdd  be  attended  with  more  harm 
than  good.  It  might,  indeed,  produce  the  very  effect  which 
it  is  desirable  to  guard  against ;  namely,  the  advance  of 
the  money.  The  bill,  therefore,  must  be  dismissed,  but 
without  costs. 


ss2 
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1842. 
June  29th,  EsSEX  V.  BauoH. 

The  executor  of  jt>Y  an  indenture^  dated  the  9th  September,  1828,  and 
memoruf  of '  *'  '^^^  OH  the  marriage  of  Robert  Fraser  with  Hannah  Mel- 
whoM  security    jg-  ^  house  in  Grosvenor-street,  the  property  of  the  wife; 

was  registered  '  ^  r     r       ^  » 

under  the  Mid-  which  was  held  Under  a  lease  from  Earl  Orosvenor  for  sixty 
Act,  conceiving  jears  hj  virtue  of  an  indenture  dated  in  1800,  was  at- 
riaV^iWid.  signed  to  the  trustees  of  the  settlement,  in  trust  for  the 

affected  to  re-  separate  use  of  Mrs.  Eraser  for  life,  without  power  of  anti- 
execute  the  *  ^ 

mortgage  deed,  cipation;  and  after  her  decease,  upon  trust,  for  Robert 
s/aiVng  h  him-  Eraser  for  life,  with  a  proviso  for  the  forfeiture  of  his  inte- 
8en<iVf**two'*'  '^*  ^^  ^^^  event  of  his  becoming  a  bankrupt,  and  after 
witne8sefl,who8e  dcccase  of  the  survivor  of  the  husband  and  wife,  upcm 

names  were  in-  *   i  • 

doned  as  wit-  Certain  trusts,  for  the  children  of  the  marriage. 

hisTxeciiUcm"of      Soou  after  the  execution  of  this  deed,  a  memorial  of  it 

IhewTtMM^''^  was  entered  on  the  register. 

had  attested  the  In  1830,  Eraser  and  his  wife  having  the  original  lease  in 

deed  by  any  of  their  possessiou,  mortgaged  it  to  Mrs.  Canham,  by  an  in- 

ties.^  After  this  dcuture  dated  in  August  of  that  jtear. 

exc*  ut*"^  '**•  The  mortgage-deed  was  registered  immediately  after  its 

morialixed  the     execution. 

form  i-^Hetd,  In  the  year  1833  Mrs.  Canham  died  without  ever  having 
c»u«e  ©rpro*  ^^  notice  of  the  marriage  settlement.  She,  by  her  will, 
ceeding  (which   appointed  the  plaintiff  her  executor. 

was  said  to  be  in        '^  ^ 

accordance  In  December,  1834,  Eraser  became  bankrupt,  upon  which 

tice  beforeThe     occasiou  the  plaintiff  for  the  first  time  received  notice  of 

registrar)  was       ^YlQ  Settlement, 
nugatory  for 

the  purpose  of        The  plaintiff,  conceiving  that  the  memorials,  both  of  the 

Act.  settlement  and  of  the  mortgage,  were  defective  in  not  de- 

incumbrancer  "^  scribiug  the  housc,  and  the  parish  (a)  in  which  the  house 

of'taWn^'^his "*  ^^  situatc  (although  there  was  a  reference  in  both  memo- 
security,  has  no 

notice  of  the  prior  incumbrance,  may,  by  properly  memorialising  his  security,  though  after  no- 
tice, obtain  priority  over  the  prior  incumbrancer,  if  the  memorial  of  the  security  of  the  latter  be 
defective. 

(a)  See  7  Ann.  c  20,  s.  6. 
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rials  to  the  parcels  as  described  in  the  original  lease),  en-  1842. 
deayonred,  with  a  view  to  give  the  mortgage  priority,  to 
correct  the  memorial  of  it  in  the  following  manner:  he 
signed  his  name  in  the  mortgage-deed  under  that  of  his 
testatrix,  Mrs.  Canham,  and  at  the  same  time  caused  his 
execution  of  it  to  be  attested  by  two  witnesses,  such  wit 
Besses,  however,  not  baring  preriously  attested  the  execu- 
tion of  the  deed  by  any  of  the  parties  to  it»  He  then 
placed  on  the  register  a  memorial  of  the  mortgage-deed 
with  a  proper  description  of  the  house  and  parish,  sucb 
memorial  being  attested  by  the  two  witnesses. 

The  memorial  so  entered  was  considered  to  be  in  con- 
formity with  the  prorisions  of  the  fifth  section  of  the  stat* 
7  Amne,  c.  20.     [See  the  judgment,  post,  p.  623.} 

The  plaintiff  now  brought  his  bill  against  the  trustees 
under  Mrs.  Eraser's  marriage  settlement,  Mr.  and  Mrs. 
Fraser,  their  infant  children,  who  took  interests  under  the 
settlement,  and  the  assignees  under  Eraser's  bankruptcy, 
praying  for  the  estabUshment  of  the  priority  of  the  mort- 
gage-deed to  the  settlement^  and  for  the  foreclosure  of  the 
mortgaged  premises. 

Mr.  Wigram  and  Mr.  Bagshawe^  for  the  plaintiff,  relied 
on  the  practice  in  the  registrar's  o£Sce,  which  they  said 
warranted  the  course  which  the  plaintiff  had  taken,  and 
ihey  cited  Bigge  on  Registry,  p.  76.  They  then  contended 
that,  assuming  the  plaintiff's  title  to  be  established  by  hia 
re-execution  and  second  memorial,  it  must  prevail  against 
the  title  of  the  trustees,  inasmuch  as  their  memorial  was 
not  in  the  form  prescribed  by  the  6th  section  of  the  sta- 
tute, and  was  not  within  the  prorision  of  the  7th  section. 

Mr.  Temple,  (with  whom  was  Mr.  fVikock),  for  the  trus- 
tees, relied  on  the  observations  of  Sir  Edward  Sugden  on 
the  practice  of  the  registrar's  office  as  stated  by  Mr. 
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1842.  Bigge  (a).  He  also  contended,  that,  independently  of  Hie 
question  whether  the  second  memorial  waa  good  or  bad, 
the  plaintiff  had  memorialized  after  having  had  notice  of 
the  prior  security.  [The  Vtce'Chancellor. — ^But  he  had  not 
notice  till  he  had  paid  his  money  and  taken  a  conyqrance.] 
It  has  not,  perhaps,  been  decided  that  notice  between  the 
execution  of  thedeed  and  the  registration  of  the  deed  is  avail- 
able notice ;  but  there  are  dicta  of  Lord  Hardwicke,  Loid 
Alvanley,  and  Sir  William  Grant,  to  that  effect :  JSne  t« 
Dodd  {b) ;  Jolland  y.  Stainbridge  (c) ;  Wyait  y.  BarweU(i). 
The  plaintiff  had  recourse  to  the  second  registry  for  the 
purpose  of  defrauding  the  trustees  of  their  title. 

Mr.  Koe  for  the  defendants.  Eraser  and  wife. 

Mr.  Chandless,  for  the  defendants,  the  assignees,  ob- 
served, that  by  the  terms  of  the  settlement,  Robert  Fraser^s 
interest  ceased  on  his  becoming  a  bankrupt.  He  there- 
fore, on  behalf  of  the  assignees,  absolutely  disclaimed  all 
interest  in  the  subject  of  the  suit. 

Mr.  ffigram,  in  reply. 

In  the  course  of  the  reply,  the  Vtce^ChaneeUor  observed, 
that  he  did  not  think  the  judges,  whose  dicta  had  been 
referred  to,  adverted  in  them  to  a  case  like  the  present 
His  Honor  thought,  that  the  course  which  the  plaintiff 
had  taken  was  not  more  objectionable  than  that  of  a 
purchaser  without  notice  of  a  prior  incumbrance,  who, 
upon  afterwards  having  notice,  gets  in  an  outstanding 
term. 

(a)  See  Sug.  V.  &  P.  Vol.  3,  (c)  3  Ves.  485. 

p.  351.  (i)  19  Vc^  439. 

(6)  2  Atk.  175. 
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Thb  YiCE-CHAN€£Uom. — Had  the  question  in  thU  case  \942m 
tamed  al<me  <m  the  inanfficiency  of  the  memoiial  of  the 
settlement^  I  should  have  sent  a  case  to  a  court  of  lav. 
As  the  matter^  howevw^standsy  there  is  no  occasion  to  take 
that  course.  The  marriage  settlement  being  a  contract 
for  valuable  consideration^  and  prior  in  time  to  the  mort- 
gage,  it  is  prior  in  title  toit^  unless  the  priority  is  changed 
by  the  effect  of  the  act  of  Parliament.  Now^  the  act  of 
Parliament  provides^  that  "  every  such  deed  or  cony^ance 
that  shall  at  any  time  after  the  said  29th  day  of  Septem*^ 
ber^  be  made  and  executed^  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mortgagee 
lor  valuable  consideration^  unless  such  memorial  thereof 
be  registered  as  by  this  act  is  directed^  b^ore  the  register- 
ing of  the  memorial  of  the  deed  or  conveyance  under  which 
such  subsequent  purchaser  or  mortgagee  shall  claim.'^ 
The  memorial  mentioned  in  the  second  part  of  the  section 
must^  I  apprehend^  be  the  same  as  that  mentioned  in  the 
former  part.  The  5th  section  provides  that  the  mjsmorials 
so  to  be  entered  and  registered  shall^  in  the  case  of  deeds 
and  conveyances,  ^'be  imder  the  hand  and  seal  of  some  or 
one  of  the  grantors^  or  some  or  one  of  the  grantees^  his  or 
their  heirs^  executors^  or  administrators^  guardians^  or 
trustees,  attested  by  two  witnesses,  one  whereof  to  be  one 
of  the  witnesses  to  the  execution  of  such  deed  or  convey- 
ance ;  which  witness  shall,  upon  his  oath,  before  one  of  the 
said  roisters,  &c.,  prove  the  signing  and  sealing  of  such 
memorial,  and  the  execution  of  the  deed  or  conveyance 
mentioned  in  such  memorial.^'  Now^  in  this  case  the  me- 
morial, on  which  reliance  is  placed,  was  attested  by  two  wit« 
nesses,  neither  of  whom  attested  the  execution  by  any  of 
the  parties  to  the  mortgage-deed,  unless  it  can  be  said  that 
they  attested  the  execution  in  tlusway : — Mrs.  Canham  being 
a  party  to  the  mortgage-deed,  and  having  died,  her  execu- 
tor takes  upon  himself  to  go  through  the  somewhat  absurd 
ceremony  of  signing  and  sealing  the  deed,  and  having  such 
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1842.  signing  and  sealing  attested  by  two  witnesses.  These,  it 
is  said,  were  witnesses  to  the  execution  of  the  deed.  It  is 
hardly  possible  to  speak  seriously  on  the  point.  It  is 
clear  that  this  second  memorial  was  not  such  a  memorial 
as  satisfies  the  provisions  of  the  act. 

Then,  putting  the  two  first  memorials  out  of  the  questioiit 
there  was  no  memorial  at  all,  and  if  there  was  no  memorial 
at  all,  the  prior  title,  namely,  that  under  the  settlement^  must 
prevail.  On  the  other  hand,  admitting  the  validity  of  those 
memorials,  the  parties  claiming  under  the  settlement  have 
not  Only  a  prior  title  but  a  prior  memorial  also.  Collect- 
ing from  Mr.  Eigg(?s  book,  and  from  what  has  been  stated 
by  counsel,  that  the  practice  in  the  office  has  been  in 
accordance  with  the  course  taken  by  the  plaintifp^  I  at  first 
was  disposed  to  think  that,  whatever  my  own  opinion 
might  be,  it  would  be  better  to  direct  a  case  for  the 
opinion  of  a  court  of  law.  Considering^  however,  that 
another  book  of  great  and  deserved  celebrity  has  been  in 
the  hands  of  the  profession  for  more  than  twenty-five  yean, 
in  which  the  doctrine  advanced  by  Mr.  Bigge  has  been 
disputed  and  denied,  I  think  I  may  act  on  my  own 
opinion.    Therefore — 

Dismiss  the  bill  with  costs  as  against  the  infants,  and  without  costs  si 
against  the  defendant,  Mrs.  Fraser.    The  assignees  of  the  banknipt  sb- 
solutely  disclaiming  all  interest  in  the  suit,  let  them  have  their  oosli. 
.  Usual  decree  of  foreclosure  against  the  bankrupt. 
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1842. 

Drtden  v.  Walfobd. 

JxLB.  KEENEj  for  the  defendant^  moved  that  the  personal  upon  the  death 
representative  of  the  deceased  sole  plaintiff^  might  be  or-  Hff*5J|g  court 
dered  to  revive  the  suit  within  a  limited  time,  or  that  the  <*«<?"««*  ^ 

,  mmke  an  order 

bill  might  stand  dismissed.  that  his  repre- 

sentativet 
should  revive 

Upon  the  Vtce-ChanceUor  expressing  a  doubt  whether  Jf^el^o^Sr^" 
such  an  order  ought  to  be  made —  ^^ii  ><<^<^ 

dismissed* 

Mr.  ChandlesSf  amicus  curue,  said^  that  in  Chowick  v. 
Dimes  {a),  the  Master  of  the  Rolls  had,  upon  a  review  of  all 
the  authorities^  made  such  sqdl  order;  and  that  in  Canham 
V.  Vincent  (b),  the  Vice- Chancellor  of  England,  adopting  the 
practice  of  the  Master  of  the  Rolls,  had  reversed  a  previous 
order  of  his  own^  in  which  he  had  decided  differently  (c). 

The  Vice-chancellor  said^  that  in  his  opinion  such  an 
order  as  that  now  asked  for  could  not  be  made  consistently 
with  the  practice  of  the  Court ;  and  that  as  there  appeared 
to  be  no  other  authority  for  it  than  the  very  recent  cases 
which  had  been  mentioned^  he  should  decline  to  make  the 
order.  The  party,  of  course,  could,  if  he  pleased,  make  an 
application  to  the  Lord  Chancellor  on  the  subject  {d). 

(a)  3  Beay.  290.  (e)  8  Sim.  277. 

(b)  Ibid.,  cited.  (d)  See  Lee  v.  Lee,  I  Hare,  617. 
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1843. 

Manson  v.  BuBf  ok. 

Upon  the  iNuik.  xHE  bill  vas  filed  by  psrtnen  agamst  their  oo-parCneri 
^SdMitfaV^  for  an  aooonnt  of  the  partnership  dealii^  and  tnmaactioM. 

oo-partiMnlilp 
toll,  the  Coort 

deefinea  to  Mr.  Boffers,  for  the  defendant,  irho  had  baoome  bank* 

thmt  A  rappie-  rupt,  moved  that  the  plaintiff  might  either  file  a  siqpple* 

!h^ia teflied  i>^ci^tal  bill  againat  the  aaaignees  within  a  given  time,  or 

within  ^pjtxk  j}^f^  ij^Q  1)^1  might  stand  dismissed  with  costs.     He  cited 

time  egaintt  ^ 

theasdgneee^or  Smith,  Ch.  Fr.  Yol.  i,  p.  828;  Manieeih  y.  Taylor  {a); 
A\^^\mm0Ui^         Rhode  T.  Spear  {b). 

Mr.  Taer,  for  the  plaintiffs. 

In  answer  to  a  question  from  the  Conr^  Mr.  Bogen 
admitted  that  the  time  had  not  yet  amved  at  whidi, 
in  the  ordinary  course,  the  bill  could  have  been  dis- 
missed for  want  of  prosecution ;  but  he  said  that  the 
plaintiffs  had  not  filed  their  replication  till  after  the  bank- 
ruptcy. 

The  Vicb-Chancsllok. — This  application  is  a  pure 
novelty.    The  motion  must  be  refosed. 

(a)  9  Vet.  615.  (b)  4  Madd.  51. 
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Adams  v.  Bboke.  July  4M. 

Barbara  COCKAYNE  MEDLICOTT,  by  her  wUl^  where  by  the 
dated  the  20th  February,  1888,  gave  and  deviaed  aU  her  ^^\r[l^l: 
eatate  in  Rowell  in  the  county  of  Northampton  (except  ^^^l^^ 
Hall  fiurm)  to  the  uae  of  the  Rct.  W.  Cockayne  Adams,  conteot  of  the 
the  Rev.  John  Wetherall,  and  John  West,  Esq.,  their  heirs  is  necesstrj  to 
and  assigns,  during  the  life  of  her  daughter  Caroline  Eliaa-  ^"^"f  J^  i^,V™' 
beth,  wife  of  Thomas  Philip  Macneil,  in  trust  for  her  sepa-  *l^.t?.»T"P®° 

'  r  *  r       a  bill  filed  by  the 

rate  use,  and  after  her  decease,  to  the  use  of  the  first  and  trustees  to  com- 
other  sons  of  the  said  C.  E.  Macneil  by  her  said  bus-  ^rformBm:eof 
band,  successively  in  tail  male,  with  remainders  oven  J^c^the^uin- 
And  the  testatrix  declared  that  it  should  be  lawful  for  ti£b,  inorderto 

obtain  a  decree 

the  said  trustees  and  the  survivors  and  jiurvivor  of  them,  for  specific  per- 
and  the  heirs  of  such  survivor,  at  any  time  or  times  there-  hrarin^mtut^ 
after,  at  the  request  and  by  the  direction  of  the  said  C.  E.  P~^f  J*»*^  *« 

'  ^    ^  ^        *      ^  requisite  con- 

Macneil,  during  her  life,  testified  by  some  writing  under  sent  to  the  con- 

her  hand  and  seal,  and  attested  by  two  or  more  credible  beforetbe^filfng 

witnesses,  to  dispose  of  and  <x>nvey,  either  by  way  of  i^bso-  iYi^t  sufficient 

lute  sale  or  in  exchange  for  other  hereditaments,  all  or  ^°'  the  purpose 

of  obtaining  an 

any  part  of  the  said  hereditaments  thereinbefore  devised,  immediate  de. 
situate  in  Rowell  aforesaid,  and  the  inheritance  thereof  in  th^'such 'con. 
fee  simple,  to  any  person  or  person  for  such  purpose  or  ^fo,e*,5,f*^*" 
purposes  as  to  the  same  trustees,  or  the  survivors,  &c.  i>earing. 
should  seem  reasonable.  And  the  testatrix  devised  all  her  on  which  an 
messuages  and  hereditaments  in  Great  Oakley  and  Pip-  creTfor^^dfic 
well,  in  the  said  county  of  Northampton,  and  all  other  her  P«'fon»«nce  is 

•^  x-        '  sought,  roust 

messuages,  lands,  tenements,  and  hereditaments  not  there-  ^•^^^  been  com- 
inbefore  devised,  unto  and  to  the  use  of  the  said  trustees,  LLnUaTparts 
their  heirs  and  assigns,  upon  certain  trusts  therein  de-  ^thebUL^""^ 
clared,  as  a  collateral  fund  in  aid  of  her  personal  estate  for 
the  payment  of  certain  legacies,  and  subject  thereto  to 
such  uses  and  for  such  trusts,  intents,  and  purposes,  and 
with,  imder,  and  subject  to  such  powers,  provisoes,  and 
declarations  as  were  thereinbefore  declared  concerning  the 
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1842.  estates  at  Pipwell^  except  that^  immediately  after  the  death 
of  her  daughter,  the  said  hereditaments  should  be  held  in 
trust  for  the  said  T.  P.  Macneil  for  his  life^  if  he  surviyed 
his  said  wife^  and  it  should  be  lawful  for  the  said  C.  E. 
Macneil  to  appoint  the  said  hereditaments  to  or  amongst 
any  one  or  more  of  her  said  sons ;  and  also  that,  after  the 
decease  of  the  said  C.  E.  Macneil,  and  during  the  life  of 
the  said  T.  P.  Macneil,  the  said  hereditaments  should, 
with  the  consent  of  the  said  T.  P.  Macneil,  be  ciquible  of 
being  sold  or  exchanged  in  the  same  manner  as  the  same 
might  be  sold  or  exchanged  in  the  lifetime  of  the  said 
C.  E.  Macneil,  with  her  consent,  and  at  her  request  in 
writing. 

The  testatrix  died,  leaving  the  devisees  named  in  her 
will  surviving  her. 

On  the  21st  December,  1841,  an  agreement  in  writing 
of  that  date  was  signed  hj  the  two  surviving  trustees, 
Adams  and  Wetherall,  on  the  one  side,  and  William  De 
Capel  Broke,  on  the  other,  for  the  sale  by  the  former  to 
the  latter  of  the  Great  Oakley  and  Pipwell  estates  for 
£18,500. 

The  defendant  having  refused  to  complete  the  purchase, 
the  present  bill  was  filed  against  him,  to  compel  the  specific 
performance  of  the  contract.  Upon  the  cause  originaUj 
coming  on  for  hearing,  the  Vice-Chancellor  took  notice 
that  it  did  not  appear  that  the  contract  was  entered  into 
with  the  consent  of  C.  E.  Macneil;  and,  by  consent,  the 
cause  was  allowed  to  stand  over,  that  the  plaintiffs  might 
consider  that  point. 

The  cause  now  came  on  again  for  hearing,  when  the 
plaintiff's  counsel  produced  a  deed,  executed  by  C.  E.  Mao- 
neil,  and  dated  the  28th  June,  1842,  which  was  subsequent 
to  the  original  hearing,  whereby  it  was  declared  that  C.  E. 
Macneil  ratified  the  contract  The  deed  was  proved  bj 
afiSdavit. 
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Brokb. 


After  some  discussion  as  to  the  admissibility  of  this  evi-      ^  1842. 
dence^  the  deed  was  read  by  consent. 

Mr.  Swanston  and  Mr.  James,  for  the  plaintiffs. — ^We 
submit  that  it  is  immaterial  when  the  consent  is  obtained. 
It  has  been  decided  at  law^  that  an  action  cannot  be 
maintained  against  a  lessee  for  assigning  without  a  Ucense^ 
merely  because  the  license  was  not  obtained  before  the 
day  when  possession  ought  to  have  been  given :  StotdeU  v. 
Robinson  (a).  The  principle  of  that  case  applies  here. 
What  has  been  done  is  in  accordance  with  the  practice  of 
the  court :  Paton  v.  Rogers  {b) ;  Hogg  art  v.  Scott  (c.)  It  is 
sufficient  if  a  good  title  is  shewn  at  the  hearing.  Besides,' 
according  to  the  terms  of  the  will,  it  is  sufficient  if  the 
married  woman  'dispose  and  convey.^'  Her  consent  to 
the  contract  of  the  trustees  is  not  necessary. 

Mr.  Wigram  and  Mr.  Reynolds,  for  the  defendant. 

The  Yice-Chancellob. — ^An  estate  is  placed  in  strict 
settlement^  which  the  trustees  have  power  to  sell  and  with- 
draw from  the  settlement  with  the  consent  of  a  married 
lady,  to  be  given  under  her  hand  and  seal,  and  to  be  at- 
tested by  two  or  more  witnesses.  The  main  branch  of  the 
argument  has  been,  that  this  Court  is  to  regard  the  con- 
tract on  which  the  case  is  to  be  sent  into  the  Master's 
office  as  a  contract  by  the  two  trustees;  without  any 
evidence  of  consent  by  the  married  lady,  as  required  by 
the  deed,  or  even  in  writing.  It  is  impossible  to  say  that 
the  consent  of  the  tenant  for  life  is  merely  formal  mat- 
ter. As  between  the  tenant  for  life  and  the  trustees, 
one  is  a  check  upon  the  other.  The  estate  is  not  dealt 
with  for  the  purposes  of  sale,  till  there  is  a  contract 
by  the  two  trustees  with  the  consent  of  the  wife.     I 

(a)  3  Bing.  N.  C.  388.  {h)  6  Madd.  (c)  1  R.  &  M.  293. 
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1842.  do  not  say  that  this  consent  mnst  be  contemponmeiras 
with  the  act  of  the  trastees,  bat  till  there  is  such  con- 
sent there  is  no  contract.  Here  the  plaintiffs  bring  fior- 
ward  a  case  in  which,  at  least  up  to  the  time  of  filing 
the  bill,  no  contract  has  been  proTod.  Whether,  nndor 
the  droiimstances,  that  is  a  sufficient  ground  for  dis- 
missing the  bill  is  another  thing.  That  has  not  beea 
the  contention.  The  contention  has  been,  that  the  Comt 
ought  to  send  this  case  to  the  Master's  office  without 
evidence  of  the  consent  of  the  tenant  fiv  life  to  the  con- 
tract. In  point  of  form,  I  cannot  at  this  moment  look  aft 
the  instrument  which  is  said  to  amount  to  a  consent  on 
her  part.    Therefore — 

Inqui&b  whether  Mn.  Macneil  oonaeiited  to  the  oontrscC,  and  vfadkr 
the  trustees  entered  into  it  at  her  request,  and  hj  her  direction,  and  whether 
such  request  and  direction  have  heen  expressed  by  writing  under  hs 
hand  and  seal,  attested  by  two  witnesses.  And  if  Uie  Master  shall  M 
in  the  affirmatiTe,  declare  that  the  contract  oi^ht  to  be  w^mmfMAffee- 
formed,  and  refer  it  to  the  Master  to  inquire  whether  a  good  tide  can  be 
made,  and  when  it  was  first  shewn. 
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Habyst  Combe^  Joseph  Delafield^  and  William  De-  June  2nd,  9th. 
LA  FIELD   ...-•-•-       Plaintiffs^ 

and 

The  Mayor  and  Commonalty  and  Citizens  of  the 
City  of  London^  John  Hubcombe^  and  John 
Eayres^  and  Henry  Woodthorpe     -      Defendants. 


I 


N  July^  1839j  the  Mayor  and  Commonalty  and  Citizens  In  a  suit  insti- 
of  the  city  of  London  filed  their  bill  against  the  present  the  Corpora- 
plaintiffs^  who  were  partners  and  brewers  in  the  Savoy,  in  fo^dUcowy^^ 
St.  Martin's  in  the  Fields,  Westminster,  which,  after  aid  of  a  defence 

to  a  bill  brought 

alleging  that  the  citizens  of  London  had,  for  a  very  long  pe-  by  them  for  an 

•    J         .        J  .        J       J.        .  ••!  ■L'l.i.ju  account  of  cer» 

nod,  enjoyed  great  and  extensive  privileges,  which  had  been  ^^  alleged 
conferred  npon  them  by  royal  charter,  and  many  valuable  ^^ !uim»ia 
rights  and  privileges  by  custom  and  prescription,  which  title  by  pre- 
Iiad  from  time  to  time  been  confirmed  and  sanctioned  by  corporation  ad- 
charters  and  acts  of  Parliament,  contained  the  following  J^^  o/Jcr!* 
statements: — ^That  the  corporation  of  London  and  their  ^ci»arte™f 

*  books,  and  do- 

predecessors,  from  time  immemorial,  have  been  legally  en-  cuments  re- 
titled  to  exercise  and  enjoy,  and  have  of  right  exercised  matters  in 
and  enjoyed,  the  office  of  measurer  and  measuring  of  all  Jhw^^lueg^ 
grain  of  whatsoever  kind,  and  also  of  all  kinds  of  salt,  and  formed  part  of 

^  '  '  their  title,  and 

of  allkinds  of  apples,  pears,  plums,  and  other  fruit  what-  were  intended 
soever,  and  also  all  kinds  of  roots  eatable,  and  of  onions,  evidenceagainst 
and  of  all  mercantile  wares  and  things  whatsoever  mea-  ^t^^^^^e 
surable,  in  or  unto  the  port  of  London  coming,  carried,  or  did  not  with 
brought  upon  the  water  of  Thames,  in  whatsoever  ship,  cision  deny 
barge,  boat,  or  vessel,  floating,  laden,  and  being  on  what-  ^'fhcpulntiffi? 

title,  or  con- 
tain matter  impeaching  their  own  defence : — Held,  that  the  plaintiffs  in  the  bill  of  discoYcrj 
were  entitled  to  the  production  of  such  documents. 

To  protect  a  defendant  from  the  discovery  or  prodaction  of  a  document  relating  to  the  subject 
in  dispute,  it  is  not  sufficient  that  it  should  be  eridence  of  his  title,  or  contain  evidence  which 
he  intends  or  is  entitled  to  use  in  support  of  his  case  ;  it  must  contain  no  matter  supporting  the 
laintiff 's  title  or  the  plaintiff's  case,  or  impeaching  the  defence,  and  the  defendant  must  aver 
his  answer,  with  a  reasonable  degree  of  distinctness,  that  the  document  does  contain  no  such 


^ 


Production  of  cases  and  opinions  of  counsel  thereon,  relating  to  the  matters  in    issue, 
reftiaed. 
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1842.       soeyer  part  of  the  said  water  of  Thames,  and  upon  what- 
\,  "     ^     soever  bank,  shore,  or  wharf  of  the  said  water  of  Thames. 
9.  which  shall  come  to,  arrive,  abide,  be  delivered  or  laid 

OF  LoNBON.  down  firom  the  bridge  of  the  town  of  Staines,  westward  to 
the  bridge  of  London,  and  from  thence  to  the  place  called 
Yendall,  otherwise  Yantlet,  towards  the  sea  and  east,  and 
in  Medway,  and  in  the  said  port  of  the  city  of  London 
aforesaid,  and  to  exercise  and  occupy  the  same  office  by  the 
mayor  of  the  said  dty  for  the  time  being  during  the  time 
of  his  mayoralty,  or  by  his  sufficient  deputies ;  and  also  for 
all  the  time  aforesaid  have  had  and  taken,  and  ought  to 
have  and  take,  to  their  proper  use  by  the  mayor  of  the  said 
city  for  the  time  being  during  his  mayoralty,  or  by  his  suf- 
ficient deputies,  all  wages,  rewards,  fees,  and  profits^  to  the 
same  office  belonging. 

The  bill  then,  after  setting  forth  a  charter  of  the  3rd 
Jac.  1,  whereby  the  alleged  right  of  the  corporation  was 
stated  to  have  been  confirmed,  alleged  in  substance  as  fol- 
lows : — ^That  the  port  of  London  extends  firom  Yantlet  to 
Staines  Bridge;  that  the  corporation  and  their  predecessors 
have  been,  firom  time  immemorial,  and  are  conservators  of 
the  river  Thames  and  port  of  London ;  that  a  competent 
number  of  proper  persons  have,  firom  time  immemorial, 
and  at  all  times,  been  appointed  by  the  corporation  and 
their  predecessors  to  discharge  the  duties  of  measurer; 
that  such  persons,  called  corn-meters,  are  duly  sworn, 
and  have  from  time  immemorial  attended  and  do  still 
attend  at  proper  places  of  resort  in  London,  Southwark, 
and  Middlesex,  with  proper  implements,  &c.,  to  receive 
orders  for  measuring  com,  malt,  and  grain,  brought 
on  the  river  Thames,  and  unloaded  within  the  port  oi 
London ;  and  that  they  have  always  performed  and  con- 
tinue to  perform  faithfully  their  duties  as  such  corn- 
meters;  that  there  has  been  firom  time  immemorial  an  an- 
cient office  in  the  dty  of  London,  called  the  Cocket 
Office,  and  that  it  is  now  and  has  firom  time  to  time  firom 
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time  immemorial  been  the  custom  and  practice  for  all  per-        1842. 
sons  bringing  corn,  malt,  and  grain,  by  the  river  Thames        n^^ 
eastwards  into  the  port  of  London,  to  be  unladen  within  ^' 

the  limits  of  the  said  port^  and  their  duty,  to  cause  an  en-  of  London. 
try  to  be  made  at  the  said  Cocket  Office,  expressing  the 
name  of  the  ship  or  vessel,  together  with  the  description  and 
quantity  of  the  com,  malt,  and  grain  therein  contained, 
and  intended  to  be  unladen  within  the  port  aforesaid,  and 
to  obtain  a  Cocket  warrant  or  permit  from  and  under  the 
hand  of  the  lord  mayor  of  the  said  city  for  the  time  being 
directed  to  the  corn-meters,  authorizing  and  directing 
them  to  mete  and  measure  such  com,  malt,  and  grain; 
that  upon  the  receipt  of  such  warrant,  one  or  more  of  the 
said  meters  have  always  attended,  &c.,  and  that  the  corpo- 
ration have  immemorially  claimed,  asserted,  and  enforced 
such  right  of  metage ;  and  that  they  or  their  deputies 
have,  time  out  of  mind,  had,  claimed,  demanded,  and  re- 
ceived, and  been  paid,  a  certain  ancient  fee  anciently  due 
and  accustomed,  to  wit,  one  halfpenny  for  every  quarter 
Winchester  measure,  or  quantity  corresponding  therewith, 
of  British  and  Irish  grown  corn,  malt,  and  grain,  and 
measurable  seed  brought  in  manner  aforesaid,  and  unloaded 
within  the  port  of  London ;  and  that  besides  the  said  an- 
cient fee  or  duty,  there  have  been  firom  time  to  time  from 
time  immemorial  certain  other  reasonable  fees  or  wages 
and  rewards  payable  and  paid  by  the  several  and  respective 
importers  of  such  com,  malt,  and  grain,  and  measurable 
seeds,  to  the  corporation  and  their  predecessors,  in  respect 
of  the  work  and  labour  of  measuring,  or  being  ready  and 
willing  to  measure,  such  com,  malt,  and  grain,  viz.  Sd.  for 
every  last  of  light  grain,  and  lOd,  for  every  last  of  heavy 
grain  (in  the  name  of  fillage),  and  Id.  for  grain  imported 
into  the  port  of  London  eastward  of  London  Bridge,  ex- 
cept firom  Essex  and  Kent,  (in  the  name  of  lastage). 

The  bill  then,  after  alleging  that  the  present  plaintiffs 
had  landed  at  their  wharf  in  the  Savoy  large  quanti- 
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ties  of  malt  from  Yarmouth  and  other  places^  part  of 
which  they  had  consumed  in  the  way  of  their  trade,  and 
part  of  which  they  had  sold,  without  giving  notice  to  the 
corporation,  or  to  the  corn-meters,  or  at  the  Cocket  Office, 
and  without  obtaining  such  warrants,  or  pajring  audi  fees 
as  aforesaid,  prayed  for  an  account  of  the  malt  so  disposed 
of  since  the  year  1833,  and  of  the  sums  due  to  the  corpo- 
ration from  the  present  plaintiffs  in  respect  of  tuch  ancient 
and  accustomed  fees,  wages,  and  rewards,  and  their  said 
office  of  measurer;  and,  if  necessary,  that  the  right  of  the 
corporation  to  such  ancient  fees,  wages,  and  rewards,  and 
the  said  office  of  measurer,  might  be  established  by  the 
decree  of  the  Court. 

To  this  bill  the  plaintiffs  put  in  their  answer,  and  like- 
wise filed  a  cross  bill  for  discovery  of  documents.  The 
substance  of  their  case,  as  alleged  by  their  answer  and 
cross  bill,  was  this : — ^That  the  right  of  metage  claimed  by 
the  corporation  had  no  legal  origin;  that  such  daim 
commenced  long  since  the  time  of  legal  memory,  and  that 
the  exercise  of  it,  so  far  as  it  had  been  exercised,  was  of 
modem  origin;  that  in  the  time  of  Henry  the  Third,  the 
only  port  in  London  at  which  com  could  be  landed  was 
Queenhithe,  to  which  place,  under  an  order  of  the  seventh 
of  that  reign,  foreign  ships  (or  vessels  not  belonging  to  the 
citizens  of  London)  were  compelled  to  unload  their  com, 
and  to  pay  certain  dues  for  the  use  of  the  king;  that  this 
order  did  not  affect  citizens  who  imported  com ;  that  by 
a  covenant  of  the  30  Hen.  3,  between  the  Earl  of  Corn- 
wall and  John  de  Gysors,  then  mayor  of  London,  and  by  t 
charter  of  confirmation  of  the  31  Hen.  8.,  Queenhithe 
was  granted  to  the  Mayor  and  Commonalty  of  the 
city  of  London,  who  then  first  took  possession  of  it; 
that  they  thenceforth,  to  the  time  of  King  Edward  IV., 
used  and  eujoyed  Queenhithe  as  the  only  or  principal 
place  for  the  landing  of  com  in  London  by  the  river 
Thames,  and  for  the  sale  of  such  com;  that  after  the 
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cli&rter  was  so  granted^  and  possession  was  so  taken^  the        1842. 
corporation  for  the  first  time  appointed  a  body  of  men  to        combb 
measure  and  carry  corn^  grain^  and  other  articles  brought  »• 

into  London  by  citizens ;  that  such  office  of  measuring  and  of  London. 
carrying  was  instituted  and  practised  for  the  sole  conve- 
nience of  the  said  citizens^  or  the  inhabitants  of  the  said 
city^  and  was  not  a  franchise  of  the  corporation^  and  that 
strangers  could  not  require  the  measurement  of  articles 
imported  by  them,  without  a  licence  from  the  bailiffs  of 
Queenhithe;  that  this,  and  also  the  rates  for  metage, 
appeared  from  an  inquisition  taken  before  Elias  Russell, 
Mayor  of  London,  in  the  29  Edw.  1,  (set  out  in  the  bill) ; 
that  the  rates  and  dues  now  claimed  for  metage  far  ex- 
ceeded those  mentioned  in  the  finding  to  such  inquisition; 
that  there  was  no  documentary  evidence  respecting  the 
customs  or  dues  of  measuring  and  carrying  com  and  grain 
and  other  articles  of  provision,  landed  in  the  city  from 
vessels  on  the  Thames,  more  ancient  in  date  than  the 
aforesaid  inquisition  and  finding;  that  it  appeared  from 
an  act  of  common  council  of  3  or  4  Edw.  4,  (set  out  in  the 
bill),  that  Billingsgate,  as  well  as  Queenhithe,  was  then  a 
public  market;  and  that  they  were  then  the  only  public  mar- 
kets for  the  sale  of  com,  grain,  and  other  articles  imported 
as  aforesaid;  that  it  appeared  from  the  before-mentioned 
inquisition  and  finding  of  29  Edw.  1,  and  from  an  order 
of  the  court  of  aldermen  and  report  thereon  in  the  8  Eliz., 
and  frt)m  a  proclamation  of  9  Eliz.,  and  from  a  charter  of 
8  Jac.  1,  (20th  September,  1609),  (all  set  out  in  the  bill), 
and  the  fact  was,  that  the  right  of  the  corporation  (if  any) 
to  measure  com,  malt,  and  other  grain  for  citizens,  and 
to  demand  fees  or  wages  in  respect  thereof,  was  limited  to 
such  of  the  last-mentioned  particulars  as  were  brought  by 
way  of  the  river  Thames  to  the  city  of  London  to  be  there 
sold  in  public  market;  that,  except  upon  license,  there  was 
no  custom  to  measure  com,  &c.  for  strangers  till  long 
after  the  29  Edw.  1,  and  no  claim  of  any  right  of  metage 
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at  private  wharfs  within  the  city  until  long  after  the  char- 
ter of  1  Jac.  1,  mentioned  in  the  defendants  bill;  that  it 
V.  appeared  by  the  books  of  the  corporation,  and  their  depu- 

OF  London,  ties,  and  the  fact  was,  that,  until  late  years,  the  corporation 
did  not  claim  metage  beyond  the  local  limits  of  the  city; 
that  the  claim  of  metage  to  the  westward  of  the  local  limits 
was  not  made  till  about  thirty  years  ago,  and  in  many 
instances,  as  would  appear  from  books  and  papers  in  pos- 
session of  the  corporation,  had  been  defeated  or  submitted 
to  through  fear  or  misapprehension  of  the  rights  of  the 
parties ;  and  that  the  claim  of  metage  in  private  wharfs 
westward  of  the  local  limits  of  the  city  had  not  been  made 
till  about  ten  years  since. 

The  bill  of  discovery  then,  after  stating  that  the  right  of 
metage  claimed  by  the  defendants'  bill  was  co- extensive  in 
point  of  locality  with  a  certain  claim  of  porterage  of  com, 
&c.  set  up  by  the  fellowship  of  porters  of  Billingsgate  as 
appointees  of  the  corporation,  proceeded  to  set  forth  shortly 
the  purport  and  object  of  a  bill  filed  in  October,  1830,  by 
the  corporation  and  the  fellowship  of  porters  against  the 
present  plaintiffs  to  estabUsh  such  claim  of  porterage.  (See 
the  substance  of  that  bill  stated,  Younge  ^  CoUyer^s  Be- 
ports,  Vol.  IV.  p.  139.) 

The  bill  of  discovery  then  alleged  that  the  defendants,  the 
corporation,  and  the  other  defendants  thereto,  and  the  fel- 
lowship of  porters,  consisting  in  part  of  the  said  corn- 
meters,  (as  members  of  the  said  fellowship,  and  in  that 
character  alone),  had  in  their  possession,  custody,  or  power 
divers  accoimts  and  books  of  account,  in  which  entries  had 
been  made  of  all  com,  malt,  and  grain,  and  other  articles 
measured  by  the  said  corn-meters  during  a  long  series  of 
years,  together  with  the  names  of  the  persons  on  whose 
behalf  and  the  times  and  places  at  which  such  measuring 
had  been  made,  and  the  fees  and  wages  for  such  measures; 
and  that  the  defendants,  the  corporation,  and  the  other 
defendants,  had  access  to  such  accounts  and  books  of 
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account^  and  were  entitled  to  inspect  and  copy  the  same ;         1842. 

and  that  if  such  books  and  accounts  were  produced  it  would       combb 

thereby  appear  that  the  right  of  measuring  com,  malt,  ^' 

grain,  and  other  articles,  claimed  by  the  corporation,  had    of  Londow. 

not  been  exercised  at  any  place  above  or  to  the  west  of  the 

city  of  London  longer  than  thirty  years  last  past ;  and  that 

at  some  of  the  places,  at  which  com,  malt,  and  other  grain 

had  been  imported  for  a  long  series  of  years  between 

Staines  Bridge  and  the  city  aforesaid,  it  had  not  been 

exercised  longer  than  three  or  four  years  last  past,  and 

that  at  others  of  such  last-mentioned  places  it  had  never 

been  exercised  at  all;  and  that  such  alleged  right  had  not 

been  exercised  until  late  years  at  any  of  the  places  Ijring 

on  the  banks  of  the  said  river  Thames,  below  or  to  the 

east  of  the  said  dty,  although  at  many  of  such  places, 

com,  malt,  and  grain  had,  from  time  immemorial,  or  for  a 

long  series  of  years,  been  imported  and  landed  from  vessels 

on  the  said  river  Thames ;  and  it  would  further  appear, 

from  the  said  books  and  accounts,  if  produced,  that  the 

rates  of  fees,  wages,  and  rewards  claimed  and  received  on 

account  of  the  metage  aforesaid,  and  the  labour  incidental 

thereto,  had  from  time  to  time  varied. 

The  bill  of  discovery  further  alleged  that  John  Hur- 
combe  and  John  Eayres,  defendants  thereto,  were  respec- 
tively members  of  the  corporation  of  the  city  of  London, 
the  former  holding  the  office  of  clerk  of  the  corn-meters' 
office,  and  the  latter  the  office  of  clerk  at  Brook's  wharf 
for  the  corn-meters,  and  that  they  were  respectively 
agents  of  the  corporation,  and  of  the  said  fellowship,  or 
of  the  said  corn-meters;  and  that,  on  their  behalf,  they 
had  the  care  and  custody  of  all  books,  accounts,  and  papers 
relating  to  the  metage  in  question,  and  the  work  which 
had  been  done  and  the  fees  which  had  been  received  in 
respect  thereof;  and  that  Henry  Woodthorpe,  a  defendant 
thereto,  was  a  member  of  the  said  corporation,  and  held 
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the  office  of  town-clerk  of  the  said  city  and  corporationi 
and  was  their  agent^  and  as  snch  had  the  care  and  cnstody 
of  all  the  archives,  deeds,  records,  muniments,  papers, 
and  evidences,  relating  to  the  matters  aforesaid.  The 
bill  then,  after  enumerating  several  charters  and  other 
ancient  documents,  most  of  which  have  been  before  re- 
ferred to,  charged  that  the  defendants,  the  corporatioD, 
and  the  other  defendants  thereto,  had  in  their  possession, 
power,  or  custody,  copies  or  abstracts  of,  or  extracts  from 
all  the  said  several  last-mentioned  documents,  or  knew 
where  the  same,  or  copies  thereof,  were  to  be  found,  and 
ought  to  discover  the  same ;  and  that  they  had  in  their 
possession,  power,  or  custody,  some  printed  or  other  books, 
repertories,  archives,  papers,  and  evidences,  in  which  the 
aforesaid  particulars  or  documents  were  set  forth,  in  whde 
or  in  part,  or  were  recorded  and  mentioned;  and  that  thej 
also  had  in  their  possession,  custody,  or  power,  some  doco- 
ments,  or  copies,  or  abstracts  thereof,  or  extracts  therefr(»ii, 
relating  to  the  dues  and  chaises  received  by  the  bailiffs,  or 
other  officers  of  Queenhithe  aforesaid,  for  or  on  behalf  of 
the  king,  or  knew  where  the  same  were  to  be  found ;  and 
that  the  defendants,  the  corporation,  possessed  certain 
written  or  printed  books,  and  certain  repertories,  in  some 
of  which  were  entered  or  to  be  found  divers  notices,  state- 
ments, histories,  and  copies,  or  abstracts  of  documents,  or 
extracts  therefrom,  respectively  relating  to  Queenhithe  and 
Billingsgate  aforesaid,  and  the  several  documents  therein- 
before mentioned,  and  the  measuring  and  carrying  of  com 
and  grain  by  the  meters  and  porters  aforesaid.  The  bill 
then  chained  that  all  the  defendants  had  in  their  posses- 
sion, custody,  or  power,  divers  cases  and  opinions  of  coun- 
sel relating  to  the  right  of  measuring,  &c.,  which  were  pre- 
pared and  answered  long  before  the  matter  now  in  dispute 
between  the  parties  was  agitated  between  them,  and  whidi 
ought  to  be  produced,  &c. 
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The  defendants^  Hnrcombe  and  Eayres^by  their  answer^  1842. 
admitted  that  all  the  books  of  accoant,  and  accounts  rela^  CouBm 
tive  to  the  metage,  had  been  for  some  time  past  kept  by  ^' 

them.  They  denied  that  if  the  said  books  of  account  were  of  London. 
produced,  it  would  appear  that  the  right  of  metage  claimed 
by  the  corporation  was  not  exercised  at  any  place  above 
or  to  the  west  of  the  city  longer  than  thirty  years  ago. 
They  then  mentioned  several  places  to  the  west  of  the 
city^  as  Kingston,  Battersea,  &;c.,  at  which  metage  had  been 
done  at  an  earlier  period,  as  to  which  there  were  entries  in 
the  books,  and  they  set  forth  the  earliest  entries  respecting 
the  metage  at  those  places.  They  stated,  that  it  had  not 
been  the  practice  to  specify  in  the  entries,  relative  to 
metage  below  or  to  the  eastward  of  the  city,  the  names 
of  the  particular  places  where  the  metage  was  done.  At 
a  subsequent  part  of  their  answer  they  stated,  that  '^  they 
have  hereinbefore  set  forth  and  discovered  the  names  of 
all  places  on  the  banks  of  the  said  river,  other  than  those 
which  are  in  the  said  city  of  London,  at  which  the  exercise 
of  the  said  right  of  metage  is  shewn  or  appears  by  any 
entries  in  the  said  books  of  account,  which  these  defendants 
have  met  with ;  but  these  defendants  say,  that  such  books 
of  account  are  numerous,  and  may  contain  the  names  of 
many  other  places  than  such  as  are  hereinbefore  mentioned 
at  which  the  right  of  such  metage  has  been  exercised;  but 
save  as  hereinbefore  is  mentioned,  these  defendants  deny, 
to  the  best  of  their  knowledge,  information,  and  belief, 
that  it  would  appear  by  the  said  books  of  account,  or  any 
or  either  of  them,  if  produced,  that  the  rates  of  the  fees, 
wages,  and  rewards,  claimed  or  received  on  account  of  the 
metage  aforesaid,  or  the  labour  incidental  thereto  have, 
fi^m  time  to  time,  or  at  any  times  or  time  varied;  and 
save  as  hereinbefore  is  mentioned,  these  defendants  deny, 
to  the  best  of  their  knowledge,  information,  and  belief,  that 
in  £Etct  the  rates  of  the  said  fees,  wages,  or  rewards  for 
8uch  metage  as  aforesaid,  or  the  labour  incidental  thereto, 
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1842.        ^'  <^7  ^'  either  of  them,  have  or  has,  firom  time  to  time, 

^^^""^"^     or  at  any  time  or  times  yaried,  or  that  the  fees,  wages,  or 

V.  rewards  now  chained  in  respect  of  metage,  except  the  said 

^wh^v"!  fee  of  8rf.  and  lOrf.  in  the  name  of  fillage, or  any  or  either 

of  them,  have  not  always  been  uniform,  or  have  not  existed 
firom  time  immemorial,^'  &c. 

The  defendants,  the  corporation  of  London  and  Henij 
Woodthorpe,  by  their  answer,  denied  the  principal  alle- 
gations contained  in  the  bill  of  discovery  rdative  to  the 
claim  in  question.  With  respect  to  the  metage  booki^ 
they  averred  as  follows: — ^''And  these  defendants  say, 
that  all  the  books  of  account  and  accounts  relative  to 
metage  are  kept  by  the  respective  persons  hereinafter 
named,  and  none  of  such  books  of  account  or  aocounti 
are  in  the  actual  possession  or  custody  of  these  defend- 
ants, or  either  of  them ;  and  these  defendants  have  not 
had  occasion  for  many  years  to  examine  or  inspect  the 
same,  except  that  these  defendants,  the  mayor,  &c  («), 
say,  they  have  lately  caused  the  said  books  of  account 
and  accounts  to  be  examined,  and  the  same  relate  to 
dues  and  wages  and  receipts  of  the  said  corn-meters, 
for  the  metage  of  com  and  grain  in  exercise  of  the 
said  right;  and  such  books  of  account  contain  entries 
which  these  defendants,  the  maydr,  &c.,  are  advised  and 
believe  form  most  material  evidence  in  support  of  their 
exclusive  right  of  metage  within  the  limits  aforesaid,  and 
which  books  of  account  these  defendants  last  named  in- 
tend to  make  use  of  in  evidence,  on  the  hearing  of  the 
cause  between  these  defendants  last  named  and  the  said 
plaintiffs,  in  support  thereof.  However,  these  defendants, 
the  mayor,  &c.,  say,  that  they  have  hereinafter  set  ferth, 
according  to  the  best  of  their  knowledge,  information,  and 

(a)  The  words  <'  Mayor  &c."  sens  of  the  City  of  London,"  with- 
are  intended  to  express  '<  The  out  the  defendant,  Henry  Wood- 
Mayor  and  Commonalty  and  Citi-      thorpe. 
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belief,  the  earliest  entries  in  the  said  books  of  account 
respecting  such  metage/'  The  defendants,  at  a  subse- 
quent part  of  their  answer,  stated,  that  the  earliest  entries 
respecting  such  metage  at  private  whar&  west  of  the  city,  of  London. 
in  such  books  of  account,  were  in  the  words  and  figures 
following,  that  is  to  say: — 1739,  January  16th,  Isaac 
Streley,  Windsor,  Melford  Lane,  fcc.;  "but  they  beliere 
that  many  of  the  older  books  of  accounts  have  been  lost. 
And  these  defendants  say,  that  the  said  books  of  account 
now  in  existence  are  numerous,  and  these  defendants  have 
not  met  with  any  entries  therein  of  metage  done  at  any 
private  wharfs  westward  of  the  said  city  of  London,  except 
at  such  several  places  as  are  hereinbefore  mentioned/' 

In  a  subsequent  part  of  their  answer,  the  defendants 
stated  as  follows  : — ''They  believe  it  to  be  true,  that  the 
corn-meters  have  in  their  possession,  subject  to  the  in- 
spection of  these  defendants,  the  mayor,  &c.,  divers  books 
of  account,  containing  entries  of,  or  relating  to  all,  or  the 
greater  part  of  the  com,  malt,  and  grain  which  have  been 
measured  by  them,  or  by  the  corn-meters  of  the  city  of 
London  since  the  year  1699;  and  that  such  books  of 
account  are  deposited  in  the  office  or  place  of  resort  of 
the  said  corn-meters,  situate  at  Great  Tower  Street  and 
Brook's  Wharf,  in  the  said  city  of  London,  and  are  in  the 
possession  of  the  said  John  Hurcombe  and  John  Eayres ; 
and  these  defendants  admit,  that  these  defendants,  the 
mayor,  &c.,  have  access  to  the  said  books  of  account,  and 
are  entitled  to  inspect  and  take  copies  of  the  same ;  and 
these  defendants,  the  mayor,  &;c.,  say,  that  they  never  in 
fact,  until  after  they  were  called  upon  to  put  in  their 
answer  to  the  said  bill,  inspected  the  same,  the  same 
having  been  kept  entirely  by  and  under  the  sole  inspec- 
tion and  control  of  the  said  corn-meters,  whose  interests 
the  said  books  relate  to  and  concern.  And  these  defend- 
ants say,  that  none  of  such  books  are  or  is  in  the  actual 
custody  or  possession  of  these  defendants,  or  any  of  them; 
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but  these  defendants  belieye,  that  all  of  such  books  as  now 
exist  are  in  the  actual  possession  and  custody  of  the  de- 
fendants, John  Hurcombe  and  John  Eayres,  or  one  of 
them.  And  these  defendants  admit,  that  the  said  books 
have  been  kept  by  the  said  corn-meters,  as  the  deputies 
of  the  said  corporation  of  London;  and  that  some  of  the 
said  books  of  account  do  contain  entries  of  the  names  of 
some  of  the  persons  on  whose  behalf,  and  of  some  of  the 
places  at  which  such  measuring  has  been  made,  and  of 
some  of  the  respective  times,  since  the  year  1699,  when 
such  measuring  was  done,  and  of  some  of  the  fees,  wages, 
and  rewards  received  for  such  measurings  respectively," 
&C.  *'  And  these  defendants,  the  mayor,  &c.,  say^  that  such 
of  the  said  books  of  account  as  they  have  caused  to  be  in- 
spected, as  hereinbefore  is  mentioned,  and  as  they  have 
been  informed  and  believe  are  now  known  to  exists  do  not 
go  further  back,  and  do  not  contain  any  entry  of  an  earlier 
date  than  the  year  1699.  And  these  defendants  deny,  that 
if  the  said  books  of  account  were  produced^  it  wonld 
appear  thereby,  or  by  any  or  either  of  them^  that  the 
right  of  metage  claimed  by  the  bill  of  these  defendants, 
the  mayor,  &;c.,  was  not  exercised  at  any  place  above, 
or  to  the  west  of  the  said  city  of  London,  longer  thsn 
thirty  years  ago.  And  these  defendants,  the  mayor,  &c, 
say,  that  the  earUest  entry  in  the  oldest  of  the  said 
books  of  account  known  to  the  defendants  last-named, 
&c.,  is  &;c.  And  these  defendants,  the  mayor,  &c.,  deny 
that  it  would  appear  by  the  said  books  of  account,  or  any 
or  either  of  them,  if  produced,  that  the  said  right  or  fran- 
chise of  metage  was  not  exercised,  &c.,  between  Staines 
Bridge  and  the  said  city  of  London  respectively,  longer 
ago  than  three  or  four  years  from  the  time  in  the  said  bill 
in  that  behalf  mentioned :  and  these  defendants  say,  thsi 
the  earliest  entry  in  the  said  books  of  account,  or  any  of 
them,  known  to  these  defendants  last  named,  of  the  exer- 
cise of  the  said  right  of  metage  at  Elingston,  is  in  the 
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words  and  figures  following^  &c.  And  these  defendants  1842. 
say,  that  the  earliest  entry  in  the  said  books  of  account,  combb 
or  any  of  them,  which  these  defendants  hare  met  with  of  ^       ^' 
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the  exercise  of  the  said  right  of  metage  at  Wandsworth,  of  London. 
is  in  the  words  and  figures  following,''  &c.  [Then  fol« 
lowed  similar  allegations  as  to  metage  at  Battersea,  and 
other  places.]  '^  But  these  defendants,  the  mayor,  &c., 
say,  that  it  does  not  appear  by  the  said  books  of  account, 
or  any  of  them,  as  they  believe,  and  these  last-named 
defendants  have  no  means  of  knowing  whether  the  me- 
tage, which  was  done  at  the  seyeral  and  respective  towns 
and  places  hereinbefore  mentioned  above,  or  to  the  west 
of  the  said  city  of  London,  was  done  at  public  or  pri- 
vate wharfs  there,  or  at  what  particular  wharfs  or  places 
such  metage  was  done ;  and  although  these  defendants, 
the  mayor,  &c.,  say  they  have  not  discovered  any  en- 
tries or  entry  in  such  books  of  account,  or  any  or  either  of 
them,  of  the  exercise  of  such  right  of  metage  at  Chertsey, 
&c.,  yet  these  defendants  believe  that  such  right  of  metage 
has  been  always  exercised  at  such  several  last-mentioned 
places,  &c.:  and  these  defendants  deny,  to  the  best  of 
their  knowledge,  information,  and  belief,  that  it  would 
appear  by  the  said  books  of  account,  or  any  or  either  of 
them,  if  produced,  that  the  said  right  of  metage  has  not 
been  exercised  at  any  of  the  places  lying  on  the  banks  of 
the  said  river  below,  or  to  the  east  of  the  said  city,  until 
late  years.'' 

The  defendants,  the  corporation,  then  stated  their  belief, 
that  it  had  not  been  the  practice  to  enter  in  the  books  of 
account  the  names  of  places  in  respect  of  metage  done 
below  or  to  the  east  of  the  city  of  London,  such  metage 
usually  taking  place  on  board  the  vessel,  &c. :  and  the  de- 
fendants, collectively,  stated  their  belief,  that  the  earliest 
entry  which  they  had  met  with  as  to  metage  below  the  dty 
was  thus — ''April,  1699,  fcc.;"  and  they  believed  that  very 
little  of  any  com,  &c.,  was  landed  between  Staines*!Bridge 
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1842.        and  Yantlet^  where  the  com-meters  had  not   exercised, 
"     "     "      and  did  not  continue  to  exercise,  the  right  of  metage. 
V.  '^  However,  for  the  reasons  herein  mentioned,  these  de- 

OF  London,  fendants  do  not  know,  and  cannot  set  forth  as  to  their  be- 
lief or  otherwise,  whether  the  said  books  of  acconnt,  or 
any  of  them,  do  or  does  contain  any  entry  whatever  relat- 
ing to  the  exercise  of  the  said  right  of  metage  at  any  or 
either  of  the  towns  or  places  in  the  said  bill  named,  or 
other  towns  or  places  on  the  banks  of  the  said  river  be- 
tween Staines  Bridge  and  Yantlet  Creek  aforesaid,  except 
such  as  are  hereinbefore  in  that  behalf  mentioned:  and 
these  defendants,  the  mayor,  &c.,  say  they  have  hereinbe- 
fore set  forth  and  discovered  the  names  of  all  places  on  the 
banks  of  the  said  river,  other  than  those  which  are  in  the 
said  city  of  London,  at  which  the  exercise  of  the  said  right 
of  metage  is  shewn  or  appears  by  any  entries  in  the  said 
books  of  account  which  these  defendants  have  met  with;  but 
these  last-named  defendants  say,  that  such  books  of  accoimt 
are  numerous,  and  may  contain  the  names  of  many  other 
places  than  those  which  are  hereinbefore  mentioned  at 
which  the  right  of  metage  has  been  exercised ;  but  save  as 
hereinbefore  is  mentioned,  these  defendants  deny^  to  the 
best  of  their  knowledge,  information,  and  belief,  that  it 
would  appear  by  the  said  books  of  account,  or  any  or  either 
of  them,  if  produced,  that  the  rates  of  the  fees,  wages,  or 
rewards,  claimed  or  received  on  account  of  the  metage 
aforesaid,  or  the  labour  incidental  thereto,  have  firom  time 
to  time,  or  at  any  times  or  time,  varied/' 

In  answer  to  the  charges  of  possession  of  documents  the 
defendants  denied  that  the  act  of  common  council,  proclama- 
tion, report,  and  orders,  related  to  the  claim  of  metage  oi 
porterage,  or  any  of  the  matters  in  question.  They  also  de» 
nied,  generally,  the  possession  of  documents  relating  to  the 
matters  in  the  bill  mentioned,  ''except  that  these  defendants 
say,  there  are  in  the  custody,  power,  or  possession  of  these 
defendants  certain  written  books  and  repertories,  which 


CASES   IN   CHANCEKT.  646 

are  mentioned  and  set  forth  in  the  first  schedule  to  this         1842. 
their  answer  annexed^  and  which  they  pray  may  be  taken        cou  ^ 
as  part  thereof,  which  books  and  repertories  form  a  part  of  ^' 

the  records  of  the  said  city  of  London,  which  contain  en-  of  London. 
tries  of  divers  matters  and  things  which  these  defendants, 
tl)p  mayor,  &c.,  are  advised  and  believe  form  most  material 
evidence  of  their  said  exclusive  right  of  metage,  and  which 
these  last-named  defendants  intend  to  make  use  of  against 
the  said  complainants  in  the  before-mentioned  suit  in  sup- 
port of  their  said  right :  and  these  defendants  admit  that 
they  have  in  their  possession  a  book  marked  B.,  containing 
an  entry  purporting  to  be  an  account  of  certain  dues  and 
charges  payable  to  the  Crown  in  the  time  of  King  Henry 
the  Third,  in  respect  of  vessels  coming  to  Queenhithe,  or 
in  respect  of  the  port  or  landing  of  articles  and  things 
at  Queenhithe;  but  these  defendants  say,  that  the  said 
book  marked  B.  does  not  form  any  part  of  the  records  of 
the  said  city,  or  of  any  records  in  the  possession  of  these 
defendants,  and  these  defendants  have  no  means  of  know- 
ing whether  the  said  entry  contains  a  true  reference  to  or 
representation  of  the  matters  or  things  to  which  it  pur- 
ports to  relate;  however,  these  defendants,  the  mayor,  &c., 
say  that  the  said  book  marked  B.  contains  entries  of  divers 
matters  and  things  which  these  last-named  defendants  are 
advised  and  believe  form  most  material  evidence  of  their 
said  exclusive  right  of  metage,  and  which  these  last-named 
defendants  intend  to  make  use  of  against  said  complain- 
ants in  the  before-mentioned  suit.  But  save  as  aforesaid, 
these  defendants  deny,  to  the  best  of  their  knowledge,  in- 
formation, and  belief,  that  these  defendants,  or  any  or 
either  of  them,  or  any  other  persons  or  person,  by  the 
order  or  for  the  use  of  them,  or  any  or  either  of  them, 
have,  or  hath,  or  had  lately,  in  their  or  his  possession, 
power,  or  custody,  any  documents  or  document  relating  to 
the  dues  and  charges  received  by  the  baili£fs,^'  &c.  [follow- 
ing the  words  of  the  bill] .    The  defendants  then  admitted 
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1842.        and  Yantlet^  where  the  com-meters  had  not   exercised, 
Cobb"      *°^  ^^  ^®*  continue  to  exercise^  the  right  of  metage. 
V.  ''However^  for  the  reasons  herein  mentioned^  these  de- 

OF  London,  fendants  do  not  know^  and  cannot  set  forth  as  to  their  be- 
lief or  otherwise,  whether  the  said  books  of  account,  <» 
any  of  them,  do  or  does  contain  any  entry  whatever  reUt- 
ing  to  the  exercise  of  the  said  right  of  metage  at  any  or 
either  of  the  towns  or  places  in  the  said  bill  named,  <» 
other  towns  or  places  on  the  banks  of  the  said  river  be- 
tween Staines  Bridge  and  Yantlet  Creek  aforesaid,  except 
such  as  are  hereinbefore  in  that  behalf  mentioned:  and 
these  defendants,  the  mayor,  &c.,  say  they  have  hereinbe- 
fore set  forth  and  discovered  the  names  of  all  places  on  the 
banks  of  the  said  river,  other  than  those  which  are  in  the 
said  dty  of  London,  at  which  the  exercise  of  the  said  right 
of  metage  is  shewn  or  appears  by  any  entries  in  the  said 
books  of  account  which  these  defendants  have  met  with;  bat 
these  last-named  defendants  say,  that  such  books  of  account 
are  numerous,  and  may  contain  the  names  of  many  other 
places  than  those  which  are  hereinbefore  mentioned  at 
which  the  right  of  metage  has  been  exercised ;  but  save  as 
hereinbefore  is  mentioned,  these  defendants  deny,  to  the 
best  of  their  knowledge,  information,  and  belief,  that  it 
would  appear  by  the  said  books  of  account,  or  any  or  either 
of  them,  if  produced,  that  the  rates  of  the  fees,  wages,  m 
rewards,  claimed  or  received  on  account  of  the  metage 
aforesaid,  or  the  labour  incidental  thereto,  have  firom  time 
to  time,  or  at  any  times  or  time,  varied.'' 

In  answer  to  the  charges  of  possession  of  documents  the 
defendants  denied  that  the  act  of  common  council,  prodama- 
tion,  report,  and  orders,  related  to  the  claim  of  metage  or 
porterage,  or  any  of  the  matters  in  question.  They  also  de- 
nied, generally,  the  possession  of  documents  relating  to  the 
matters  in  the  bill  mentioned,  ''except  that  these  defendants 
say,  there  are  in  the  custody,  power,  or  possession  of  these 
defendants  certain  written  books  and  repertories,  which 
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are  mentioned  and  set  forth  in  the  first  schednle  to  this         1842. 
their  answer  annexed^  and  which  they  pray  may  be  taken      "combb^ 
as  part  thereof,  which  books  and  repertories  form  a  part  of  ^- 
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the  records  of  the  said  city  of  London,  which  contain  en-  or  London. 
tries  of  divers  matters  and  things  which  these  defendants, 
tl^  mayor,  &c.,  are  advised  and  believe  form  most  material 
evidence  of  their  said  exclusive  right  of  metage,  and  which 
these  last-named  defendants  intend  to  make  use  of  against 
the  said  complainants  in  the  before-mentioned  suit  in  sup- 
port of  their  said  right :  and  these  defendants  admit  that 
ihey  have  in  their  possession  a  book  marked  B.,  containing 
an  entry  purporting  to  be  an  account  of  certain  dues  and 
charges  payable  to  the  Crown  in  the  time  of  Eang  Henry 
the  Third,  in  respect  of  vessels  coming  to  Queenhithe,  or 
in  respect  of  the  port  or  landing  of  articles  and  things 
at  Queenhithe;  but  these  defendants  say,  that  the  said 
book  marked  B.  does  not  form  any  part  of  the  records  of 
the  said  city,  or  of  any  records  in  the  possession  of  these 
defendants,  and  these  defendants  have  no  means  of  know- 
ing whether  the  said  entry  contains  a  true  reference  to  or 
representation  of  the  matters  or  things  to  which  it  pur- 
ports to  relate;  however,  these  defendants,  the  mayor,  &c., 
say  that  the  said  book  marked  B.  contains  entries  of  divers 
matters  and  things  which  these  last-named  defendants  are 
advised  and  believe  form  most  material  evidence  of  their 
said  exclusive  right  of  metage,  and  which  these  last-named 
defendants  intend  to  make  use  of  against  said  complain- 
ants in  the  before-mentioned  suit.  But  save  as  aforesaid, 
these  defendants  deny,  to  the  best  of  their  knowledge,  in- 
formation, and  belief,  that  these  defendants,  or  any  or 
either  of  them,  or  any  other  persons  or  person,  by  the 
order  or  for  the  use  of  them,  or  any  or  either  of  them, 
have,  or  hath,  or  had  lately,  in  their  or  his  possession, 
power,  or  custody,  any  documents  or  document  relating  to 
the  dues  and  chaises  received  by  the  bailiffs,''  &c«  [follow- 
ing the  words  of  the  bill]  •    The  defendants  then  admitted 
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that  they  had  in  their  custody  or  power  certain  written 
books  and  repertories,  containing  statements,  or  porporting 
to  contain  copies  and  extracts  from  documents  relating  to 
Queenhithe  and  Billingsgate,  and  the  measuring  of  corn, 
&c.,  which  books  and  repertories,  as  they  alleged,  contained, 
from  a  very  early  period  of  time,  the  proceedings  of  the 
court  of  aldermen  and  court  of  common  council,  and  other 
matters  relating  to  the  city  and  its  privileges;  and  the 
defendants  stated,  that  the  said  books  and  repertories 
were  referred  to  or  contained  in  the  first  schedule  to  their 
answer,  but  the  defendants  submitted  that  the  plaintiffii 
were  not  entitled  to  inspect  them,  and  that  the  defendants 
ought  not  to  be  compelled  to  produce  them,  for  the  de- 
fendants denied  that  the  plaintiffs  had  any  interest  therein, 
or  in  any  or  either  of  them.  **  Moreover,  these  defendants 
deny,  to  the  best  of  their  knowledge,  information,  and 
belief,  that  if  the  said  books,  repertories,  documents,  evi- 
dences, and  writings,  or  any  or  either  of  them,  were  or  was 
produced,  it  would  appear,  by  them  or  any  or  either  of 
them,  that  the  said  right  of  metage  commenced  within  the 
time  of  legal  memory,  or  that  the  right  thereto  is  confined 
to  the  said  city  of  London,  or  the  public  quays,  or  whaifi, 
or  markets  situated  within  the  said  limits,  or  that  the  said 
books,  repertories,  documents,  evidences,  and  writingi 
contain  or  would  furnish  evidence  on  behalf  of  the  said 
complainants,  and  in  support  of  their  defence  to  the  said 
suit  commenced  by  these  defendants,  the  mayor,  &C., 
against  the  said  complainants ;  on  the  contrary,  these  de- 
fendants say  they  are  advised  and  believe,  that  such  books, 
repertories,  documents,  evidences,  and  writings  contain 
entries  of  divers  matters  and  things,  which  these  defend- 
ants are  advised  and  believe  are  most  material  evidence  in 
support  of  the  said  right  of  metage.'' 

In  answer  to  the  charge  of  possession  of  cases  and  opin- 
ions, the  defendants  admitted,  ''  that  they  have  in  their 
possession,  custody,  or  power  divers  written  cases  and 
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answers  thereto^  relating  to  the  right  of  measuring  and  1B42. 
carrying  com  and  grain  landed  from  the  Thames ;  and  combiT 
these  defendants  say  they  haye.  in  the  second  schedule  to  ^  ^' 
this  their  answer  annexed^  and  which  they  pray  may  be  of  London. 
taken  as  of  part  thereof^  set  forth  a  list  or  schedule  of 
all  such  cases  and  answers  thereto.  Howeyer^  these  de- 
fendants say,  that  the  said  cases  consist  of  three  sorts: 
first,  cases  relating  to  the  right  to  metage  and  portage : 
secondly,  cases  relating  to  the  right  to  metage  only: 
thirdly,  cases  relating  to  the  right  of  portage  only:  and 
these  defendants  say,  that  all  the  said  cases  were  prepared 
by  the  solicitor  or  legal  adviser  of  the  corporation  of 
London  on  their  behalf,  either  after  litigation  upon  the 
subject  of  such  cases  had  commenced  between  the  said 
corporation  and  parties  disputing  their  rights,  or  in  con- 
templation of  litigation  upon  the  subject-matter  of  such 
eases,  and  with  a  yiew  to  the  assertion  in  such  litigation  of 
the  rights  of  the  said  corporation  to  metage  and  portage. 
And  these  defendants  say,  that  all  such  cases  set  out  and 
contain  statements  of  the  eyidence  of  the  defendants  re- 
lating to  the  subject-matter  of  such  cases  respectiyely  to 
be  used  in  case  of  litigation  ensuing,  in  respect  of  the  sub- 
ject-matter of  such  cases ;  and  such  cases,  and  especially 
such  as  relate  to  metage^  set  out  and  contain  statements 
of  evidence  which  these  defendants  believe  to  be  most 
material,  and  which  they  intend  to  adduce  in  support  of 
their  right  in  the  suit  commenced  by  these  defendants 
against  the  said  complainants^  for  an  account  of  what  is 
due  to  these  defendants  from  the  said  complainants  in 
respect  to  the  metage  of  malt  which  the  said  complainants 
have  caused  to  be  landed  at  the  said  Duchy  Wharf,  and 
elsewhere^  on  the  river  Thames,  within  the  limits  afore- 
said, and  which  right  of  metage  is  the  same  as  the  said 
right,  respecting  which  the  said  cases  were  prepared  and 
written  as  aforesaid :  and  these  defendants  say,  that  all 
such  cases  as  contain  answers  were  submitted  to,  and  con- 
tain the  opinions  amongst  other  counsel  of  the  law  officers 
VOL.  I.  u  u  N.  c.  c. 
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of  the  corporation  of  London,  who  are  their  sworn  legal 
advisers :  and  these  defendants  say,  they  have  distinguished 
in  the  said  second  schedule  the  said  cases,  by  figures,  &c : 
or  London,  and  these  defendants  submit  and  insist  that  they  ought 
not,  under  the  circumstances  herein  mentioned,  to  be 
compelled  to  produce,  and  that  the  said  complainants  are 
not  entitled  to  inspect  any  of  such  cases,  or  any  part  or 
parts  thereof  respectively,  or  the  opinions  or  answers  given 
thereon,  or  any  of  such  opinions  or  answers :  and  these 
defendants  say,  that  such  cases  were  prepared  and  answered 
between  the  years  1799  and  1835 :  and  these  defendants 
deny  that  all  such  cases  were  prepared  and  answered  be- 
fore the  matter  in  dispute  in  the  said  suit  was  agitated 
between  these  defendants  and  the  said  complainants.'' 

A  motion  was  now  made  for  the  production,  by  the  de- 
fendants, the  corporation,  of  the  several  charters,  procla- 
mations, reports,  orders,  paper  writings,  or  copies  of  doca- 
ments,  and  the  several  books  and  repertories  mentioned  in 
their  and  the  defendant  Henry  Woodthorpe's  answer  ia 
this  suit,  or  in  the  first  schedule  thereto,  and  also  the 
several  cases  and  answers  thereto  mentioned  in  the  second 
schedule  to  the  said  answer,  and  for  the  production  by  the 
defendants,  Hurcombe  and  Eayres,  of  the  several  accounts, 
books,  and  documents  mentioned  in  their  answer  to  this 
suit,  and  the  schedule  thereto. 

Some  of  the  documents  comprised  in  the  above  notice 
of  motion  had  already  been  ordered  to  be  produced  by 
Lord  Abinger,  C.  B.,  in  the  cross  suit  to  the  suit  for  por- 
terage (a). 


(a)  See  4  Y.  &  C.  159.  It  ap- 
peared from  the  schedules  to  the 
respective  answers  in  the  portage 
and  metage  suits  that  the  docu- 
ments referred  to  in  those  sche- 
dules respectively  were,  for  the 
most  part,  identical.  The  following 
19  a  more  precise  description,  than 
appears  in  the  report  of  the  case 


in  the  Exchequer,  of  the  docu- 
ments which  the  Lord  Chief  Bam 
ordered  to  be  produced:  vii.,  the 
entry  in  Book  A.  of  an  inqoisitioB 
or  inquiry  made  in  the  28th  Ueo. 
3 ;  the  paper  writings  put  porting  to 
be  copies  of  the  orders  of  Hen.  3; 
the  entry  in  the  Book  G.  F.  of  as 
inquintion  of  the  Mayor  of  London 
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Mr.  Simpkinson  and  Mr.  James,  for  the  plaintiffs.  1842. 

Mr.  G.  Richards  and  Mr.  Randell,  for  the  defendants.  Combb 

COBPOBATIOK 

Upon  the  question  of  the  production  of  the  documents  of  London. 
generally,  the  following  cases  were  cited  for  the  plaintiffs : 
Bolton  V.  Corporation  of  Liverpool  (a),  City  of  London  v. 
Thomson  (i).  Firkins  v.  Lowe  (c),  Newton  v.  Berresford(d), 
Burrell  v.  Nicholson  (c),  Smith  v.  Duke  of  Beaiufort  (/),  Ban^ 
naiyne  v.  Leader  (g),  Latimer  v.  Neate  {h),  Taylor  v.  Mil^ 
ner  («),  Combe  v.  City  of  London  {J),  As  to  the  production 
of  cases  and  opinions,  Nias  v.  Eastern  Railway  Company  {k), 
Greenlaw  v.  King  (/) ;  and  with  respect  to  the  materiality 
of  the  charters  to  the  plaintiffs'  case,  by  reason  of  the  ex- 
pression ''Port  of  London/'  occurring  in  pne  of  them, 
Kifigston-upon-Hull  Dock  Company  y.  Browne  (m). 

The  following  authorities  were  cited  for  the  defendants: 
Wigram  on  Discovery,  275,  (2nd  ed.) ;  Bligh  v.  Berson  (»), 
Glegg  v.  Legh  (o),  BeUwood  v.  Wetherell  (/?),  Richards  v. 
Jackson  [q),   Adams  v.  Fisher  (r),    Hughes  v.  Biddulph  {s), 

in  the  41st  £dw.  3  ;  the  entry  or      M.  &  K.  88. 

copy  in  Book  A.  of  the  inquisition  {b)  3  Swan.  265,  n. 

before  Elias  Russell,  Mayor  of  Lon-  (c)    M'Clel.  73 ;  1 3  Price,  193. 

don,  made  in  the  29th  Edw.  1 ;  the  (d)  1  Younge,  377. 

paper  writings  purporting  to  be  (e)  I  M,  &  K.  680. 

eopies  of  an  act  of  Common  Ck>un-  (  /)  ^  Hare,  507. 

cil  of  the  4th  of  Edw.  4,  and  of  a  (g)  10  Sim.  229. 

proclamation  issued  or  made  in  the  (A)  11  Bligh,  112;    2  Y.  &  C. 
9th  of  Eliz.,  and  of  the  report  of      257. 

certain  of  the  Court  of  Aldermen,  (i)  11  Ves.  41. 

made  in  the  8th  of  Eliz.;  and  the  (»  4  Y.  &  C.  139. 

paper  writings  purporting  to  con-  (k)  3  M.  &Cr.355  ;  2  Keen,  76*^ 

tain  an  account  of  the  dues  and  (/)   2  Beav.  137. 

charges    payable    to    the    Crown  (m)  2  B.  &  Ad.  43. 

in  respect  of  vessels    coming  to  (n)  7  Price,  205. 

Queenhithe,  or  in  respect  of  the  (oj  4  Mad.  193. 

port    or   landing  at  Queenhithe.  (p)  1  Y.  &  C.  211. 

Liberty  was  given  to  the  plaintiffs  (y)  18  Ves.  474. 

to  take  copies  or  extracts.  (r)  3  Myl.  &  C.  526. 

(a)  3  Sim.  467,  see  p.  490;  1  («)  4  Russ.  100. 

U  U  2 
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1842.        Walker  v.  WUdman  {a) ;  and  with  respect  to  the  cases  and 
^^^JJ^      opinions^  Knight  v.  Marquess  of  Waterford  (i). 

V. 

OF  LoNiM>v.  The  Vice-chancellor. — In  this  case  the  deSendants 
June  9ik.  have  conceded  (without  prejudice  to  their  right  of  redst- 
ance  to  any  other  part  of  the  motion)  the  production  of 
such  of  the  documents  admitted  to  be  in  their  poaaeamon 
or  power,  as  the  Lord  Chief  Baron  directed  to  be  produced 
in  the  cause  before  him.  The  documents  which  they  did 
not  concede,  and  as  to  which  I  reserved  my  dedman,  were^ 
first,  certain  cases  and  opinions;  secondly,  certain  char- 
ters of  King  James  the  First  and  Kong  Charles  the  Kist; 
thirdly,  the  corn-meters'  books;  and  fourthly,  certain  other 
books  and  repertories.  As  to  the  first  class,  the  caaea  were 
prepared,  and  the  opinions  taken  under  circumatance^ 
which  are  thus  stated  by  the  defendants — [Hia  Honor 
here  read  the  passage  within  inverted  commas,  commenc- 
ing, ante,  p.  646]. 

The  circumstances  thus  stated  are,  I  think,  sufficient  to 
protect  these  documents ;  it  not  being,  in  my  judgment, 
material  to  the  question,  that  the  litigations  to  which  some 
of  them  at  least  related  were  litigations  with  other  parties 
than  the  plaintiffs  in  the  present  cross  bill.  As  to  metage, 
the  alleged  right  in  dispute  was  the  same ;  and  as  to  port- 
age, neither  is  that  alleged  right  destitute  of  all  connectioii 
with  the  other,  nor  is  it  at  this  moment  otherwise  than  in 
litigation  between  the  actual  parties  on  this  record.  I 
conceive,  that,  according  to  principle,  I  ought  not  to  make 
any  order  as  to  these  documents,  and  that  there  ia  not  any 
authority  which  compels  me  to  do  so. 

With  regard  to  the  three  other  chisses,  my  opinion  is 
different.  To  protect  a  defendant  fix>m  the  diacoveiy  or 
production  of  a  document,  relating  to  the  subject  of  dis- 
pute, it  is  not  sufficient  that  it  should  be  evidence  of  his 

(a)  a  Madd.  47.  (b)  2  Y.  &  C.  ST. 
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title,  or  contain  evidence  that  he  intends  and  is  entitled        1842. 
to  nse  in  support  of  his  case.     It  may  also  be  of  a  similar  ^     " 

character  with  regard  to  the  plaintiff's  case,  either  in  a  di-  v. 

rectly  affirmative  manner,  or  by  exhibiting  matter  at  vari-  o^^^^^^, 
ance  with  the  defence,  or  tending  to  impeach  it.  I  do  not 
at  present  refer  to  the  instances  in  which  a  document  forms 
the  common  title,  or  is  a  subject  of  the  mutual  and  com- 
mon right  of  the  plaintiff  and  defendant.  K  it  be  with 
distinctness  and  positiveness  stated  in  an  answer,  that  a  do- 
cument forms  or  supports  the  defendants  title,  and  is  in- 
tended to  be,  or  may  be,  used  by  him  in  evidence  accord- 
ingly, and  does  not  contain  anything  impeaching  his 
defence,  or  forming  or  supporting  the  plaintiff's  title, 
or  the  plaintiff's  case;  that  document  is,  I  conceive, 
protected  from  production,  unless  the  Court  sees,  upon 
the  answer  itself,  that  the  defendant  erroneously  repre- 
sents or  misconceives  its  nature.  But  where  it  is  con- 
sistent with  the  answer  that  the  document  may  form  the 
plaintiff's  title  or  part  of  it,  may  contain  matter  support- 
ing the  plaintiff's  title,  or  the  plaintiff's  case,  or  may  con- 
tain matter  impeaching  the  defence,  then,  I  apprehend,  the 
document  is  not  protected;  nor,  I  apprehend,  is  it  pro- 
tected, if  the  character  ascribed  to  it  by  the  defendant  is 
not  averred  by  him  with  a  reasonable  and  sufficient  degree 
of  positiveness  and  distinctness.  Believing  these  tests  to 
be  founded  in  principle  and  warranted  by  authority,  I  have 
tried  by  them  the  three  classes  of  documents  which  I  am 
now  considering,  and  the  result  is  as  I  have  stated. 

With  regard  to  the  charters,  without  laying  any  stress 
on  an  expression  which  was  the  subject  of  some  remark 
during  the  argument  (that  of  "  the  port  of  the  City  of 
London"),  I  conceive  that  each  of  them  is  shewn  to  con- 
tain matter  which  may  be  rationally  contended  to  support 
the  case  of  the  plaintiffs,  and  impeach  or  weaken  that  of  the 
defendants.  I  do  not  express  or  intimate  any  opinion  whe- 
ther that  will  or  ought  to  be  the  result.    It  is  sufficient  for 
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1842.       me  to  see  that^  according  to  my  judgment,  the  matter  is 
^7""''     '     such  as  the  plaintiffs*  legal  advisers  may  by  a  reasonable 
V*  possibility  fairly  so  use.     The  defendants  pat  their  case 

OP  London,    upon  prescription,  claiming  by  a  title  superior  to  the  char- 
ters and  to  which  neither  of  the  charters  was  necessary. 

With  regard  to  the  metage  books,  and  the  other  books 
and  repertories,  their  protection  appears  to  me  to  fail  in 
the  other  part  of  the  test  which  I  have  stated. 

I  do  not  doubt  that  they  contain  some  matter  which  is 
evidence,  and  neither  more  nor  less  than  evidence  in  sap- 
port  of  the  defendants*  case.  But  is  there  no  other  rele- 
vant matter  which  they  contain?  This  is  a  question 
which,  in  my  opinion,  is  not  answered,  or  not  satisfactorily 
answered  by  the  defendants.  The  documents  are  numer- 
ous, and  probably  voluminous ;  and  it  appears  to  me  con- 
sistent with  every  answer  on  the  record,  that  the  examina- 
tion to  which  they  have  been  subjected  may  have  been 
lax  and  defective.  I  cannot  find  a  positive  statement  any 
where,  that  their  whole  contents  are  merely  and  exdusively 
matter  of  evidence  in  support  of  the  defendants*  case,  or 
irrelevant  to  that  of  the  plaintiffs* ;  nor  can  I  discover  an 
averment  that  any  person,  who  has  examined  those  docu- 
ments, has  positively  stated,  or  can  positively  state,  that 
their  whole  contents  are  so. 

In  the  answer  of  Hurcombe  and  Eayres  there  is  this 
statement.  [The  Vice- Chancellor  here  read  the  passages 
within  inverted  commas,  commencing,  ante,  p.  639,  and  ob- 
served, that  it  was  remarkable  that,  in  a  question  of  so 
much  importance  as  that  of  the  variance  of  the  fees 
and  wages  for  metage,  the  defendants,  the  corn-meters, 
should  state  that  the  books  might  contain  other  matters 
than  those  which  they  had  mentioned,  and  yet,  in  the  same 
sentence,  deny,  but  only  according  to  the  ''  best  of  their 
knowledge,  information,  and  belief,**  that  there  had  been 
any  variance.  And  his  Honor,  from  this  and  other  similar 
passages  in  the  same  answer,  drew  the  inference,  that  the 
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examination  of  the  books  had  not  been  precise  and  com-         1842. 
plete.    He  then  read  the  passages  within  inverted  commas      ^  ^  ^ 
in  the  answer  of  the  Corporation  and  Woodthorpe,  com-  v, 

mencing,  ante,  p.  640^  and  concluding  at  p.  646,  at  the  of  London. 
same  time  commenting  upon  the  absence  of  the  junction 
of  Woodthorpe  in  some  of  the  most  important  aUegations; 
and  the  want  of  precision,  compared  with  the  positive 
statements  in  other  matters,  with  which  it  was  denied 
that  the  books  contained  entries  shewing  the  variance 
in  the  fees  and  wages  for  metages.  With  respect  to 
the  claim  made  by  the  defendants  for  the  protection  of 
their  charters  and  repertories,  he  referred  to  the  observa- 
tions, made  at  the  beginning  of  the  judgment,  upon  the 
general  principles  on  which,  in  his  opinion,  the  right  to 
protection  rested.  He  then  said:] — H  there  are  any  pas- 
sages materially  more  favourable  to  the  defendants  on  the 
present  motion  than  these,  I  am  not  aware  of  them. 
That  these  are  sufficient  for  the  purpose  of  protection,  I 
cannot  agree.  The  charters,  books,  and  repertories  must 
therefore,  in  my  opinion,  be  produced,  but  not  until  after 
the  23rd  inst.,  in  the  same  manner  as  the  first-mentioned 
documents ;  with  liberty  to  conceal  on  affidavit  such  parts 
as  do  not  relate  to  any  matter  in  question  in  the  cause.  I 
say  after  the  23rd  instant,  in  order  to  afford  the  defendants 
the  opportunity  of  applying  to  the  Ixn'd  Chancellor  by  ap- 
peal firom  my  present  decision;  an  application  which  I 
wish  to  be  understood  as  neither  encouraging  nor  dis- 
couraging. 
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j^^  2rd.  Wilson  v.  Squire. 

Totetor  be.  1 HOMAS  HILL,  by  his  wiU,  gave  and  bequeathed  unto 

kgacy  to^'The  ^^  executors  therein  named,  certain  stocks,  fiinds^  and  se- 

sSdt^S'Sr  <^n^«8>  ^?^^  *^^st,  that  they  should  assign  and  transfer 

City  R«ui."  the  sum  of  1000/.,  Three  per  cent.  Consols,  part  of  the 

Tbere  was  do 

institution  pre-  Said  stocks,  fiinds,  and  securities,  unto  the  goyramors  and 
Sfd^l^riJ^!^  trustees  of  the  London  Orphan  Society  in  the  CSty  Boad, 
tion ;  bnt  there  q^  ^j^^  g^^^i^  Other  petsou  or  pcrsous  as  should  be  ^ititled 

was  a ''London  r  i- 

Orphan  Asj-  under  or  by  virtue  of  the  rules  and  regulations  established 
ton,  and  an  '  for  the  government  of  the  said  society  to  receive  the  same, 
Worit^  to  and  for  the  benefit  of  the  said  society. 

School "  in  the      X  reference  having  been  directed  to  the  Master  to  in- 
City  Road:—  ° 
Held,  that  the    quirc  what  charities  were  entitled  to  the  legacies  given  hj 

former instita-     .i         -t^  .       i_     •,4«  j      »  ,i_  »•        » 

tion  was  not,  ^'^^  "^^  to  chanties,  and  who  were  the  proper  parties,  hj 
fu^Uiat  the  their  respective  rules,  entitled  to  receive  their  respective 
within  the  de-    legacies,  the  Master,  in  relation  to  the  above-mentioned 

scription  con- 
tained in  the      bcquest,  found  that  there  was  not  any  society  or  institu- 

Parol eri-       *^^°  answering  precisely  to  the  description  in  the  will; 
denoetoexpiun  that  there  was  an  institution  commonly  called  the  Orphan 

a  will  regected. 

Working  School  in  the  City  Boad,  but  that  there  was 
no  evidence  before  him  to  shew  that  the  testator  was  a 
subscriber  to,  or  in  any  way  connected  with,  the  institu- 
tion called  the  Orphan  Working  School;  and  that  the 
testator  was,  during  many  years,  a  subscriber  to  the  Lon- 
don Orphan  Asylum,  which  is  situate  at  Clapton,  in  the 
county  of  Middlesex,  and  in  his  lifetime  avowed  his  inten- 
tion of  leaving  a  legacy  thereto.  And  he  found  that  the 
London  Orphan  Asylum  was  the  society  intended  by  the 
testator,  and  that  Alderman  Thompson,  the  treasurer,  was 
the  person  who,  by  the  rules  of  the  charity,  was  entitled  to 
receive  the  legacy. 

Both  the  London  Orphan  Asylum  and  the  Orphan 
Working  School  having  preferred  their  claims  before  the 
Master,  he,   in  support  of  the  state  of  facts  brought  in 
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by  each   party  respectively,  allowed' certain  affidavits  to        1942. 
be  read  for  the  purpose  of  shewing  the   testator's  cir- 
cumstances and  explaining  his  intentions. 

The  affidavits  in  support  of  the  London  Orphan  Asylum 
were,  in  substance,  comprised  in  the  Master's  report.  From 
the  affidavits  on  the  other  side  it  appeared  that  the  testa- 
tor, some  years  since,  lived  at  Camden  Town;  that  he  fre- 
quently passed  by  the  Orphan  Working  School  in  his  way 
to  the  City;  that,  in  1829,  he  gave  instructions  for  a  will, 
in  which  instructions,  as  taken  down  by  the  attorney,  was 
a  bequest  to  the  "  London  Orphan  Society,  City  Road,''  and 
that  upon  being  afterwards  asked,  whether  the  situation  was 
rightly  described,  he  answered  in  the  affirmative,  observing, 
at  the  same  time,  that  it  was  not  far  from  where  the  attor- 
ney lived,  which  was  at  that  time  at  Pentonville. 

Exceptions  to  the  Master's  report  were  taken  by  the 
treasurer  of  the  Orphan  Working  School,  both  on  the 
ground  of  the  evidence  admitted  by  the  Master,  and  of  the 
general  result  of  the  Master's  finding. 

Mr.  RoU,  for  the  exceptions. 

Mr.  Stinton,  for  the  report. 

The  following  cases  were  cited:  Doe  d.  Htscocks  v.  His^ 
cocks  (a),  Doe  d.  Westlake  v.  Westlake  (4),  Abbott  v.  Maa^ 
sie  (c).  Price  v.  Page  (d),  Millar  v.  Travers  (e),  Langham 
Y.SandfordiJ). 

The  Vick-Chancellor. — ^In  this  case  the  first  subject 
of  inquiry  is,  whether  there  is  a  body  of  men,  or  an  insti- 
tution, capable  of  answering  the  description  given  by  the 
testator.     He  has  given  a  legacy  to  the  governors  of  the 

(a)  5  Mee.  &  W.  363.  {e)  1  Moore  &  Scott,  342 ;   8 

(6)  4  Barn.  &  Aid.  57.  Bing.  244. 

(c)   3  Vea.  148.  (/)  19  Ves.  643,  649. 

(J)  4  Ves.  680. 
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1842.  London  Orphan  Society,  in  the  City  Bead.  It  is  clear, 
therefore,  that  it  is  a  legitimate  subject  of  inquiry  by  ex- 
trinsic evidence,  whether  there  be  a  London  Orphan  So- 
ciety in  the  City  Road.  It  appears  that  there  is  in  the 
City  Road  a  charitable  institution,  conducted  by  a  volun- 
tary association  of  persons,  for  the  purpose  of  educating 
and  bringing  up  orphans,  and  apprenticing  them,  or  fitting 
them  for  situations  of  labour.  It  is  a  charitable  institution 
for  the  benefit  of  orphans,  certainly  in  a  particular  way, 
but  in  a  reasonable  and  not  extraordinary  way.  No  man 
can  say,  that  a  society  so  constituted  is  not  an  orphan 
society. 

It  then  remains  to  deal  with  the  word  '^  London.''  The 
word  may  be  used  in  two  senses ;  the  one  strict  and  topogra- 
phical, the  other  popular  and  general,  as  meaning  the  metro- 
polis and  the  suburbs  immediately  adjacent.  The  testator 
cannot  have  meant  to  use  the  word  London  in  the  former 
sense ;  because  he,  at  the  same  time,  mentions  the  City 
Road,  which  is  admitted  to  be  not  in  the  city  of  London. 
The  word  is  used  by  him  as  equivalent  to  metropolis.  He 
here,  therefore,  gives  to  an  orphan  society,  in  or  near  the 
metropolis,  that  is  to  say,  in  the  City  Road ;  and  I  find  in 
the  City  Road  a  charitable  society  and  institution  for  the 
benefit  of  orphans,  in  the  manner  already  mentioned.  He 
therefore  accurately  and  truly  describes  the  society  repre- 
sented by  Mr.  Rott. 

It  has,  however,  been  made  a  question,  whether  there  is 
not  an  ambiguity  in  the  will  raised  by  extrinsic  evidence? 
K  it  were  so,  it  might  follow  that  evidence  might  be  in- 
troduced to  shew  what  institution  was  intended.  It  is 
contended  that  there  is  another  body  of  persons  to  which 
the  words  of  the  will  are  applicable,  and  the  evidence 
which  is  said  to  support  this  argument  is  evidence  shewing 
that  there  is  another  society,  called  the  London  Orphan 
Asylum,  at  Clapton;  Clapton  being  in  or  near  Hacknq^: 
the  City  Road,  on  the  contrary,  where  the  other  society  i^ 
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being  in  St.  Luke's^  Old  Street.  Is  it  possible  to  say,  that  1842. 
the  description  which  the  testator  uses  is  equally  applicable 
to  both?  I  apprehend,  that  the  society  represented  by  Mr. 
Stinton  is  not  described  in  the  will,  and  that  in  order  to 
satisfy  the  will  the  only  question  is,  whether  there  is  an 
Orphan  Society  in  the  City  Road.  I  find  that  there  is 
such  a  society,  and  that  there  is  no  other  charity  which 
can  properly  be  described  by  the  same  terms.  The  parol 
evidence,  therefore,  has  no  place. 

If,  however,  the  parol  evidence  were  admitted,  I  am  not 
sure  that  I  should  not  have  arrived  at  the  conclusion  to 
which  I  have  come  without  it. 

Thb  6th  Exception  (i.  e.  to  the  general  result  of  the  Master's  Report)  al- 
lowed ;  the  other  exceptions  neither  allowed  nor  disallowed. 


Wilkinson  v,  Wilkinson. 

X  HE  plaintiff  had  made  a  settlement  of  personalty  upon  Personal  estate 

H^riet  and  Mary,  his  daughters  by  Laura  Wilkinson,  and  ft>r  afierbom 

all  other  the  children  he  might  thereafter  have  by  her:  and  cJ^SrenT  Upon 

in  case  they  should  all  die  under  twenty-five,  in  trust  for  the  bin  of  the 

,.  .  settlor,  the  fund 

the  settlor,  his  executors,  administrators,  and  assigns.  was  transferred 

The  plaintiff  and  Laura  were  never  married.     Harriet  agaiMt  such 
and  Mary  died  under  twenty-five,  but  there  were  other  children, 
children  bom  after  the  execution  of  the  settlement,  who 
claimed  the  fund. 

Mr.  Baily,  for  the  plaintiff. 

Mr.  Dixon,  for  the  defendants. 

The  Vice-Chancellor  decreed,  that  the  fund  should  be 
transferred  to  the  plaintiff. 
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1842. 

June  3rd,  4th.  TaTLOR  V,  MaRTINDALE. 

Property  was  IN  this  case  Certain  ground  rents,  and  copyhold  and 
Sy  MrtfonX-  ^^ase^old  property  were,  by  order  of  the  Court,  put  up  for 
jcribcd  as "  a    gale  by  action  in  lots,  of  which  lot  2  was  thus  described:— 

leasehold  ^ 

gronnd.rent  of  "  Lot  2. — A  leasehold  ground  rent  of  23Z.  I2s.  6d.  per  an- 
by  a  mesne  num,  arising  fipom  premises  in  Upper  Thomhaugh  Mews, 
^?J^^8  Tottenham  Court  Road,  comprising  a  coach-houae  and 
years  wanting     stable,  &c.     This  rent  is  reserved  by  a  mesne  lease^  dated 

seven  days,  and  ,  >■-»*• 

assigned  apart  1812,  of  a  piece  of  grouud  m  Upper  Thomhaugh  Mews, 
sion  fc^'th^re'-'  behind  a  street  then  called  Upper  Thomhaugh  Street, 
mainderof  the    j^^^  csLiled  Susscx  Street,  with  the  buildings  thereon,  f» 

term  by  an  in- 

dentnreof  ninety-eight  years,  wanting  seven  days,  firom  the  25tk 
conditions  of  March,  1811,  and  assigned  apart  from  the  reversion  for 
^or  to  ^      ^^^  remainder  of  the  term,  by  an  indenture   dated  in 

assignment  or      1817/^ 
the  title  of  any 

groondor  The  secoud  condition  of  sale  was  as  follows: — ^''The 

lord  was  to'  respective  purchasers  shall,  within  twenty-one  days  after 
JVoT^^tel  ^^^  delivery  of  the  abstracts  of  title,  give  to  the  vendors,  or 
in  the  deed  of  their  solicitors,  a  statement  in  writing  of  the  obgectioDS,  if 
peared  that  the  any,  to  such  titles,  and  every  objection  not  taken  and  so 
w^^^^rent  communicated  within  such  period  shall  be  deemed  waived; 
SSSiSr**^*^  and  in  this  respect,  time  shall  be  considered  the  essence 
mised,  with       of  the  Contract,  and  such  abstracts  of  the  title  will,  as 

other  property, 

at  a  rent  of  10/.,  to  the  copyhold  and  leasehold  parts  of  the  property,  re- 
TOTt^te.  con-  spectively  commence  as  follows  :  namelyj  aa  to  the  cq^y- 
ditions,  and       ^Qidg  gold  in  or  before  the  year  1819,  by  the  trustees  for 

agreements  m  ^        •'  \  ^ 

the  original  de-  sale  Under  an  act  of  Parliament  passed  in  the  45th  year  of 

mise  contained : 

^Heldf  that, 

under  soch  drcumstances,  a  good  title  was  not  made  to  the  rent  of  23/. i  inasmuch  ash  appened 

upon  the  face  of  the  deed  of  1817,  that,  npon  failure  of  payment  of  the  10/.  reBt,  tiw  leMt  of 

23/.  might  be  liable  to  diminution  or  forfeiture. 

Where  conditions  of  sale  are  so  obscurely  worded,  that,  when  taken  in  conneetkm  with  the 
particulars  of  sale,  they  are  likely  to  mislead  an  ordinary  purchaser  as  to  the  Dstvre  of  thepr»- 
perty  offered  for  sale  : — Semble^  that  the  Court  will  discharge  the  purchaser  from  his  barj^iB, 
on  the  argument  of  exceptions  to  the  title,  without  putting  him  to  the  nnmssitj  of  nofiiig  Is 
be  discharged  from  the  purchase. 

Qiuere,  whether  the  assignment  of  rent  by  a  reversioner  in  a  lease  does  or  dkies  not  csny 
with  it  the  reversion  ? 


Tatloa 

V, 
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Geo.  8^  c.  112^  intituled,  &c./'  with  the  printed  copy  of  such  1342. 
act;  and  as  to  the  leaseholds,  with  the  leases  for  the 
same  respectively  for  the  terms  therein  now  offered  for 
sale ;  and  as  to  the  rent  for  years,  (lot  2),  with  the  as-  Mabtindalb. 
tignment  thereof  in  the  year  1817;  and  no  purchaser  shall 
be  entitled  to  investigate,  or  object  to,  or  require  the  ven- 
dors to  shew  any  prior  title  to  the  said  copyhold  and  lease- 
hold premises,  or  any  of  them,  or  any  part  thereof,  nor 
to  require  any  other  proof  of  the  existing  leases  than  the 
eounterparts  in  the  hands  of  the  vendors,  nor  to  require 
the  production  of  the  title  of  any  ground  or  mesne  land- 
lord/* 

At  the  sale,  D.  R.  Jones  became  the  purchaser  of  lot  2, 
at  the  price  of  380/.  He  afterwards,  in  due  time,  sent  in 
an  objection  to  the  title  to  the  following  effect : — ^That  the 
leasehold  tenements  demised  by  the  underlease  of  27th 
Nov.,  1812,  and  out  of  which  the  rent  of  23/.  12*.  6rf., 
forming  lot  2,  is  payable,  are  liable,  with  other  leasehold 
tenements,  to  a  ground  rent  of  10/.,  reserved  to  Sir  William 
Faxton,  the  original  lessor,  by  the  original  lease  of  the 
18th  October,  1811,  and  to  covenants  relating  not  only  to 
the  tenements  underleased,  but  the  other  leasehold  tene- 
ments :  and  that  by  the  non-payment  of  the  original  rent 
of  10/.,  by  the  persons  who  ought  to  pay  it,  or  by  the 
(miission  of  the  persons  entitled  to  any  of  the  tenements 
demised  by  the  original  lease,  whether  comprised  or  not 
in  the  underlease,  to  perform  any  of  the  covenants  of  the 
original  lease,  the  rent  in  Lot  2  might  suffer  diminution, 
or  be  altogether  destroyed :  (2  Mer.  424). 

To  this  objection  it  was  answered,  that  it  appeared  &om 
the  particulars  of  sale,  that  the  rent  was  reserved  by  a 
mesne  lease,  and  the  vendors  had  stipulated  that  the 
purchaser  was  not  to  object  to  any  prior  title  of  the  lease- 
hold property :  that  it  also  appeared  from  the  particulars, 
that  the  premises  were  liable  to  forfeiture  in  respect  of  the 
original  lease,  and,  therefore,  that  the  purchaser  was  pre- 
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1842.        eluded  from  taking  the  present  objection^  whieh  amounted 
^^^^^'^      to  no  more  than  that  there  was  such  liablity. 

^'  The  purchaser  still  declining  to  complete  the  purchase, 

Martindalk* 

a  motion  was  made  by  the  vendors  for  payment  of  the 
purchase-money  into  Court.  On  the  hearing  of  that  mo- 
tion^ the  usual  order  of  reference  was  made  as  to  title. 
The  Master  having  reported  against  the  title^  the  vendors 
took  an  exception  to  his  report. 

Mr.  Simpson  and  Mr.  TVipp,  for  the  exception. — ^First, 
the  interest  which  was  purchased  was  not  such  as  to  give 
the  purchaser  a  right  to  suppose  that  he  would  be  free 
from  the  effect  of  forfeiture  by  those  over  whom  he  had 
no  control.  There  is  no  privity  between  the  purchaser 
and  the  lessee.  The  rent  is  severed  from  the  reversion — 
it  is  a  mere  rent  seck^  and  is  so  described  in  the  partica* 
lars  of  sale.  LUt.  ss.  228,  229.  [The  Vtce-CfumceUor.-- 
It  may  be  a  question  whether,  in  order  to  give  full  effect 
to  the  grant,  it  might  not  be  held  to  pass  the  reversion 
as  well  as  the  rent.  In  Walker  v.  Shore  (a),  which  was  a 
devise  of  '^all  my  copyhold  ground  rent/'  it  was  held, 
that  the  reversion  passed.] 

Secondly,  the  purchaser  had,  upon  the  particulars  and 
conditions  of  sale,  sufficient  information  to  put  him  on 
inquiry  as  to  the  alleged  difficulty.  There  might,  it  is 
true,  have  been  an  express  statement,  that  the  original 
lease  contained  other  property  than  that  demised  by  the 
mesne  lease,  and  that  the  whole  was  liable  to  a  rent  df 

■  

10/.  But  the  mere  statement,  that  there  is  an  original 
and  a  mesne  lease,  implies  the  possible  existence  of  cir- 
cumstances of  this  description.  In  cases  of  this  nature, 
the  Court  will  only  relieve  the  purchaser  on  the  ground 
of  fraudulent  suppression  or  misdescription.  If  the  vendor 
guards  himself,  as  here,  by  conditions  of  sale,  the  pur- 
chaser will  be  bound,  though  the  title  be  proved  bad, 

(a)  15  Yes.  122. 


CASES    IN    CHANCERY.  661 

aliunde.    Here  the  yendors  are  not  bound  by  any  thing         1842. 
prior  to  the  deed  of  1817.     Pope  v.  Garland  (a),  Walter  v.      ^""'^'     ' 
Maunde  (b).  Hall  y.  Smith  (c),  Daniels  y.  Davison  {d),  Allen  v, 

V.  Anthony  {e),  Spratt  v.  Jeffery  (/),  Cattel  y.  CorraU  (g). 
Shepherd y.  Keatley{h).  [The  Vice-Chancellor . — In  Stewart 
▼.  AUiston  (i)^  the  Court  refused  to  assist  the  yendor^  on  the 
ground  of  gross  inaccuracy  of  description.  Can  it  be  said^ 
in  the  present  case^  that  the  particulars  of  sale  were  clear 
to  an  ordinary  purchaser  ?]  The  question  here  is  one  of 
conyeyance^  and  not  of  title^  and  the  yendors  may  obtain 
a  release. 

Thirdly^  the  objection  cannot  be  taken  by  way  of  ex- 
ception,  but  should  haye  been  brought  forward  on  motion 
by  the  purchaser^  to  be  discharged  from  his  purchase^  in 
which  case  he  must  haye  shewn  by  affidavit  that  he  had 
been  deceiyed.    Adams  y.  Lambert  (J). 

Mr.  Russell  and  Mr.  Tatham,  contrh,  were  stopped  by 
the  Court. 

The  Vice-chancellor. — The  case  has  been  well  argued; 
but  it  appears  to  me^  that  even  upon  exceptions^  if  the  title 
is  doubtful^  the  purchaser  ought  not  to  be  held  to  his  bar- 
gain. The  subject-matter  of  the  contract  is  thus  described. 
[His  Honor  here  read  the  description  of  lot  2^  as  before 
stated.]  The  description  does  not  contain  any  intimation 
of  a  liability  to  which  the  property  is  subject^  which  would 
entitle  the  underlessee  to  make  a  deduction  from  the  reot 
of  23/.  \2s.  6d,  a  year ;  and  as  what  has  been  done  has  been 
done  under  legal  advice^  there  is  no  great  probability  that 
this  is  the  result  of  accident.     The  condition  of  sale^  con- 

(a)  4  Y.  &  C.  394.  (/)  10  B.  &  C.  249. 

lb)  1  J.  &  W.  181.  (g)  3  Y.  &  C.  413. 

(c)  14  Ves.  426.  (A)  4Tyr.571  ;  1  CM. &R.  11 7. 

Id)  16  Ves.  249.  (t)   1  Mer.  26. 

(e)  1  Mer.  282.  (J)  2  Jurist,  1078. 
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1842.        straing  it^  as  the  vendor  desires  it  to  be  constmed,  in  re- 

^^^^^^^      ference  to  this  rent,  is  in  substance  thus  : — **  The  title  to 

V-  commence  with  the  assignment,  and  the  purchaser  not  to  be 

Maktindalx* 

entitled  to  investigate,  or  to  require  the  vendor  to  shew  any 
prior  title  to  the  copyhold  or  leasehold  premises,'' — (it  m^ 
be  a  question  whether  the  words  ''copyhold''  and  ''leasehold 
premises"  apply  to  this  ground-rent :  upon  that,  I  give  no 
opinion), — "  or  to  require  any  other  proof  of  the  existing 
leases  than  the  counterparts  in  the  hands  of  the  vendon^ 
nor  to  require  the  production  of  the  title  of  any  ground  or 
mesne  landlord."  Now,  the  title,  as  produced,  commences 
with  the  deed  of  1812.  The  deed  of  1817  is  the  second 
instrument  in  the  abstract. 

That  deed  recites  the  whole  title.  It  recites  a  lease 
from  Sir  W.  Faxton  to  Hopkins  of  various  parcels  of 
ground,  which  are  admitted  to  exceed  in  extent  the  quan- 
tity of  ground  which  is  the  subject  of  underlease,  and 
they  are  demised  at  a  rent  of  10/.,  subject  to  the  cove- 
nants, conditions,  and  agreements  therein  contained.  It 
may  be  assumed,  therefore,  that  besides  the  covenants  and 
agreements  it  is  subject  to  certain  conditions ;  and  that 
a  condition  means  something  upon  breach  of  which  the 
interest  may  be  avoided — may  be  determined  before 
the  appointed  period.  This  interest  Hopkins  assigns  to 
Moran ;  and  Moran  underleases  a  part  only  of  the  property 
which  he  had  acquired  to  Shepherd,  for  a  term  short 
of  the  original  term,  reserving  a  rent  of  2SL  and  a  frac- 
tion ;  and  Moran  having  a  rent  thus  reserved  to  himself, 
under  an  underlease  of  part  of  the  premises,  assigns  it  to 
Howe,  and  Howe  assigns  it  to  the  person  under  whom  the 
vendors  claim. 

In  this  state  of  things  it  is,  that  the  title  is  sought  to 
be  enforced  imder  the  contract  which  I  have  mentioned, 
there  being  nothing  whatever  to  prevent  Paxton,  or  those 
who  represent  him,  from  enforcing  payment  of  the  10/., 
under  the  original  lease,  against  the  person  who  claims 
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under  this  under-lease  and  pays  the  23/.     If  he  does         1842. 
pay  it,  he  would,  I  apprehend,  be  entitled  to  deduct  it       '^;"^'     * 
from  the  23/.,  and  as  this  is  not  an  incumbrance  from  which  v. 

the  purchaser  can  be  freed  by  the  vendors,  it  is  an  objcc* 
tion  of  title,  not  of  conveyance ;  it  is  an  objection  arising 
within  and  upon  the  face  of  the  deed  of  1817,  and  in  the 
strict  construction  of  the  second  condition,  rendering  it  as 
the  vendors  wish,  it  is  an  objection  from  which  the  pur- 
chaser is  not  precluded.  If,  however,  I  doubted  more  than 
I  do  upon  this  part  of  the  case,  which  is  independent  of  the 
question  as  to  the  right  of  re-entry,  I  should  say,  that  the 
condition  itself  is  so  obscurely  worded,  and,  in  connection 
with  the  particulars  of  sale,  is  so  far  from  giving  a  clear  and 
accurate  description  of  the  property,  (that  is  to  say,  in  the 
apprehension  of  ordinary  persons),  that  upon  that  ground 
alone,  and  even  upon  exceptions,  I  should  have  been  very 
unwilling  to  support  the  title,  or  to  hold  the  purchaser  to 
his  bargain. 

Exception  overruled,  but  without  costs,  except  to 
the  extent  of  the  deposit  (a). 


(a)  See,  as  connected  with  the      FonhL  Treat.  Eq.,^  Vol,  i.  p,  156; 
first  point  argued    in    this  case,      Terrers  v.  Nvhy^  Nels,  1 24. 
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June  TZrd.  CaMPBELL  V.  HoHE. 

By  a  post-nnp-  xSY  a  post-nuptial  indenture  of  settlement^  dated  the  22Dd 

■ettiemen^ro-  "^^Jt  1834,  and  made  between  Sir  James  Campbell  of  the 

1^0^  ^WcT  -  ^^^  P"^>  *^^  *^®  Marquis  of  Sligo  and  John  Home  Home 

ing  to  the  wife,  of  the  Other  part,  after  reciting  that  by  an  indenture  of 

was  settled  in  r      *  o  / 

trust  for  the  settlement  made  previous  to  the  marriage  of  Sir  James 
idfe  for  ^eir  Campbell  and  Lady  Dorothea  Louisa  Campbell,  his  wife,  two 
lijesandthe      several  sums  of  11,561/.  fo.  6rf.,  Four  per  cent.  Consols, 

life  of  the  sur-  »  j  r 

TiTor,  and  then  and  10,000/.  Irish  currency,  were  settled  upon  trust  to  pay 

more  cxdu-  out  of  the  interest  thereof  300/.  a  year,  Lrish  currency, 

oiera  or  other  pi^i-iJaoney,  to  Lady  Dorothea  Louisa   Campbell,   which 

of  the  chadren  income  not  having  been  paid  accordingly  was  calculated 

of  the  marriagei 

in  snch  parts  to  amount,  from  the  period  of  such  marriage  up  to  the  29th 

as  the  wife     '  September,  1833,  to  the  sum  of  4430/.  \Zs.  4d. ;  and  after 

^^  ^^  **k!t  ^^^^^^^g  *^^*  S^  James  Campbell  had  received  and  appUed 

There  were  four  to  his  own  use  two  sums  of  4615/.  7$.  Sd.,  and  450/^  whidi 

children  of  the 

marriage.  The  had  been  bequeathed  by  the  persons  therein  named,  to 
and  the  wife  '  Lady  Dorothea  Louisa  Campbell,  which  said  two  sums 
whd"fa*d*^ d  *™^^"^^6^>  together  with  the  said  6rst-named  so  calculated 
assigned  her  sum  as  aforesaid,  to  the  aggregate  principal  sum  of  9496/. 
therein  to  the  1'*  sterling;  and,  afticr  reciting  that,  in  consideration  df 
dai^hter,  w'ho  ^^®  premises,  and  of  the  natural  love  and  affection  which 
had  attained       Sir  James  Campbell  bore  to  his  said  wife  and  their  three 

the  age  of  .  . 

twen^.one^bnt  children,  and  in  order  to  secure  a  further  provision  for  his 
with'tbeother  ^^^  ^^  ^^^  children,  (other  and  considerable  provision 
U^urwitb  her  ^^^°6  ^^^^  made  by  the  original  settlement),  be,  the  said 
mother:—         Sir  Jamcs  Campbell,  had  invested  the  sum  of  10,00(M. 

Held,  that  the  .        . 

appointment  sterling  in  the  purchase  of  11,019/.  5^.  &/.,  3/.  per  cent 
im«*T^|"i^d  Consolidated  Bank  Annuities,  in  the  names  of  the  Marquis 
ftwin*^'^"       ^^  Sligo  and  John  Home  Home,  as  they  did  thereby  admit 

in  the  transfer    and  acknowledge,  to  be  held  upon  and  for  the  trusts  there- 
of the  fund,  * 
pursuant  to  the 

appointment,  was  not  allowed  his  costs  of  a  suit  brought  against  him  by  the  daughter  to  eoaipcl 
the  transfer,  though,  under  all  the  circumstances  of  the  case,  he  was  not  decreed  to  pay  thi 
costs  of  the  suit. 
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inafter  declared :  it  was  witnessed^  that  for  the  considera-  1842. 
lions  thereinbefore  mentioned^  &c.^  and  Sir  James  Camp* 
bell  did  thereby  declare  that  the  Marquis  of  Sligo  and  said 
John  Home  Home,  their  executors,  &c^  should  stand  and 
be  possessed  of  and  interested  in  the  said  sum  of  11,019^ 
5^.  Sd,,  Three  per  cent.  Consolidated  Bank  Annuities,  (with 
power  to  vary  the  securities  as  ther^n  mentioned),  and 
should,  from  time  to  time,  pay  the  dividends,  interest,  and 
annual  produce  of  said  trust  monies,  stocks^  funds,  and 
securities  to  Sir  James  Campbell  and  his  assigns  dur- 
ing his  life,  and  after  his  decease,  to  Lady  Dorothea 
Louisa  Campbell,  for  her  life,  and  after  the  decease  of  the 
survivor,  should  stand  and  be  possessed  of  and  interested  in 
all  and  singular  the  said  trust  monies,  stocks,  funds,  and 
securities,  and  the  interest,  dividends,  and  annual  produce 
thereof,  in  trust  for  all  and  every,  or  such  one  or  more, 
exclusively  of  the  others  or  other,  of  the  children  or  child 
of  the  said  Sir  James  Campbell,  by  said  Lady  Dorothea 
Louisa  Campbell,  then  living,  or  thereafter  to  be  born, 
with  such  provisions  for  their  respective  maintenance, 
education,  and  advancement,  at  such  age,  day,  or  time,  or 
respective  ages,  days,  or  times,  and,  if  more  than  one,  in 
such  parts,  shares,  and  proportions,  and  with  such  annual 
sums  of  money,  and  limitations  over,  for  the  benefit  of  the 
said  children,  or  some  or  one  of  them,  and  upon  such  con- 
ditions,  with  such  restrictions,  and  in  such  manner  as  the 
said  Lady  Dorothea  Louisa  Campbell  should,  notwith- 
standing her  coverture,  by  any  deed  or  deeds,  instrument, 
or  instruments  in  writing,  with  or  without  power  of  revo- 
cation and  new  appointment,  to  be  by  her  sealed  and 
delivered  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  her  last  will  and  testament,  &c. 
from  time  to  time  direct  or  appoint,  and  in  default  of  any 
such  direction  and  appointment,  in  trust  for  all  and  every 
the  children  and  child  then  living,  or  thereafter  to  be  born, 
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1842.         of  the  said  Sir  James  Campbell  and  Lady  Dorothea  Louisa 
Campbell. 

Sir  James  Campbell  died  in  May,  1835^  leaving  his  wife 
Lady  Dorothea  Louisa  Campbell^  and  four  children  by  her, 
surviving  him ;  namely,  Elizabeth  Ann  Louisay  Charlotte, 
Emily,  and  James. 

The  sum  of  11,019/.  &s.  Sd.  consols,  mentioned  in 
the  settlement,  was  invested  in  the  joint  names  of  the 
Marquis  of  Sligo  and  John  Home  Home,  at  the  time 
of  the  execution  of  the  indenture  of  22nd  July,  1834,  and 
it  had  remained  so  invested  upon  the  trusts  of  that  inden* 
ture  ever  since. 

Elizabeth  Ann  Louisa,  the  eldest  daughter  of  Sir  James 
and  Lady  Dorothea  Campbell,  attained  the  age  of  twenty- 
one  years  on  the  24th  January  1840. 

By  an  indenture  dated  the  20th  March  1840,  and  made 
between  Lady  Dorothea  Louisa  Campbell  of  the  one  part, 
and  Elizabeth  Ann  Louisa  Campbell  of  the  other  part,  re- 
citing the  settlement  of  the  24th  July,  1834,  the  death  of  Sir 
James  Campbell  leaving  such  children  as  before-mentioned^ 
and  that  Elizabeth  Ann  Louisa  had  attained  the  age  of 
21  years,  and  that  Lady  Dorothea  Louisa  Campbell  was 
desirous  of  making  an  immediate  independent  provision 
for  Elizabeth  Ann  Louisa  Campbell,  &c.,  it  was  witnessed 
that  Lady  Dorothea  Louisa  Campbell,  in  consideration  of 
natural  love  and  affection,  and  in  exercise  of  the  power 
reserved  to  her  by  the  settlement,  appointed  the  whole 
of  said  sum  of  11,019/.  5^.  8d,  stock  to  the  said  Eliiabeth 
Ann  Louisa  Campbell,  her  executors,  administrators,  and 
assigns,  to  and  for  her  and  their  own  exdusive  use  and 
benefit.  And,  for  the  considerations  aforesaid,  it  was  fur- 
ther witnessed  that  the  said  Lady  Dorothea  Louisa  Camp- 
bell thereby  absolutely  assigned,  transferred,  set  over, 
remised,  and  released,  to  the  said  Ann  Louisa  Campbell/ 
her  executors,  &c.,  the  life  interest  of  her  the  said  Lady 
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Dorotliea  Louisa  Campbell^  of  and  in  the  dividends^  in-  1842. 
terest;  and  annual  produce  arising  from  said  settled  fund, 
to  the  end;  intent,  and  purpose,  that  the  whole  of  said 
11,019/.  5^.  8d.f  Three  per  cent.  Consols,  and  the  dividends, 
interest,  and  annual  produce  thereof,  might  thenceforth 
become  and  be  the  sole,  absolute,  exclusive  property  of  the 
said  Elizabeth  Ann  Louisa  Campbell,  her  executors,  ad- 
ministrators, and  assigns. 

This  deed  was  duly  executed  in  conformity  with  the 
requisites  of  the  power  contained  in  the  settlement. 

One  of  the  trustees,  John  Home  Home,  having  refused 
to  join  in  the  transfer  of  the  11,019/.  5^.  Sd.  stock  to 
Elizabeth  Ann  Louisa  Campbell,  as  appointee  under  the 
last-mentioned  indenture,  the  present  bill  was  filed  by  her, 
and  the  Marquis  of  Sligo,  against  Home  and  Lady  Doro- 
thea, to  obtain  a  declaration  that  the  plaintiff  was  entitled 
to  the  stock,  and  for  a  transfer  thereof  accordingly. 

The  defendant  Home,  by  his  answer,  stated  that  he  had 
been  appointed  one  of  the  executors  of  the  testator,  and  he 
believed  that  Lady  Dorothea  had  possessed  herself  of  part 
of  the  testator's  assets,  of  which  he  and  bis  co-executors 
had  not  been  able  to  obtain  a  satisfactory  account.  That  a 
suit  of  '^  Campbell  v,  Campbell^'  had  been  instituted  by  the 
Bev.  A.  M.  Campbell,  as  the  next  friend  of  the  infants,  for 
the  administration  of  the  testator's  estate ;  and  that  after- 
wards a  suit  of  Campbell  t;.  Mackay ''  had  been  instituted 
by  Lady  Dorothea  herself  for  the  same  purpose,  and  also 
for  the  purpose  of  carrying  into  execution  the  settlement 
made  previously  to  her  marriage,  and  the  settlement  of 
July  1884.  (See  2  Myl.  ^  C.  25).  That  the  fund  now  in 
question  formed  part  of  the  subject  of  the  suit  of  ''  Camp- 
bell V.  Mackay,''  and  although  the  proceedings  in  that 
suit  had  been  stayed  by  the  order  of  the  court  for  the  be- 
nefit of  the  infants,  yet  it  was  competent  to  Lady  Dorothea 
and  the  plaintiff,  who  had  attained  her  majority,  to  pro- 
Becate  that  suit  if  they  pleased,  though  not  as  an  infanta' 
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1842.  suit.  That  an  order  had  been  made^  in  "Campbell  v. 
Campbell/'  directing  Lady  Dorothea,  who  was  guardian 
of  the  infants,  to  bring  them  within  the  juriadiction,  but 
that  she  had  refused  to  comply  with  it.  That  it  might  be 
necessary  to  retain  the  life  interest  of  Lady  Dorothea  in 
the  fund,  either  to  compel  her  to  obey  the  orders  of  the 
court  or  to  replace  the  assets  for  which  she  had  not  ac- 
counted. That  the  defendant  believed  that  Lady  Dorothea 
had  incurred  debts  which  she  had  no  means  of  discharging. 
That  he,  the  defendant,  was  not  satisfied  that  the  i^ppoint- 
ment,  eyen  if  duly  executed,  was  made  by  Lady  Dorothea, 
bond  fide,  for  the  benefit  of  the  plaintiff,  more  especially 
as  the  plaintiff  was,  as  he  believed,  under  the  influence  or 
control  of  her  mother,  and  deprived  de  facto  of  the  pro* 
tection  of  this  Court;  that  there  was  no  reasonable  cause 
assigned  for  the  transfer  of  so  lai^  a  fimd  to  the  plaintiff; 
and  that  there  was  reason  to  apprehend  that  the  transfier 
was  made  as  a  means  of  enabling  Lady  Dorothea  to  obtain 
Amds  wherewith  to  pay  the  debts  which  she  had  probably 
incurred :  under  these  circumstances  the  defendant  stated 
that  he  should  not,  as  he  considered,  be  doing  his  duty  to 
the  other  children,  who  were  still  infants,  if  he  parted  with 
this  fund  without  the  sanction  of  the  Court, 

It  was  admitted  that  the  plaintiff  was  living  with  her 
mother,  and  it  was  not  suggested  that  any  marriage  wai 
in  contemplation. 

Mr.  Simpkinson  and  Mr.  Parry,  for  the  plaintiff. 

Mr.  Cooper  and  Mr.  Fisher,  for  the  defendant  Lady 
Dorothea. 

Mr.  Russell  and  Mr.  Craig,  for  the  defendant  Hone, 
contended  that  it  was  clear  firom  the  language  of  the  set- 
tlement, taken  altogether,  that  it  was  not  intended  that 
the  appointment  slumld  take  placQ  till  after  the  death  of 
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the  survivor  of  the  parents.      [The   Vice-Chancellor. —        1842. 
McQueen  v.  Farquhar  (a),  exhausts  the  whole  subject.]      c*"^^^^ 
They  relied  on  the  facts  stated  by  the  answer  as  a  jus-  v. 

tification  of  the  defendant's  refusal  to  transfer  the  fund. 
They  referred  to  Lard  Hinchinbroke  v.  Seymour  (b),  [The 
Vice'Chancellor. — Here  the  plaintiff  has  attained  twenty- 
one.] 

The  Vice-Chancellor. — If  I  were  to  refuse  togiveeffect 
to  the  appointment  in  this  case^  or  to  the  assignment^  it 
would  be  to  decide^  or  very  nearly  to  decide,  that  in  no 
case  where  a  party  assigns  a  life-interest  to  an  adult  child, 
an  exclusive  power  of  appointment  should  be  exercised. 

The  settlement  is  proved  containing  the  exclusive  power 
of  appointment;  the  number  of  children  is  proved;  the 
age  of  the  eldest  child  and  the  appointment.  The  appoint- 
ment is  made  by  a  person,  of  whose  character  there  is  no 
impeachment;  and  it  is  further  sustained  by  the  junction 
with  the  appointee,  in  the  suit  for  the  purpose  of  enforcing 
the  appointment,  of  a  person  of  honour  and  character  who 
is  one  of  the  trustees  of  the  fiind.  I  cannot,  therefore, 
hesitate  as  to  giving  effect  to  it. 

It  is  quite  true  that  this,  as  well  as  every  other  trans- 
action, may  be  affected  by  some  possible  fraud  or  mistake, 
or  misconduct ;  but  where  is  the  fraud,  or  the  mistake,  or 
the  misconduct  here  ?  It  is  barely  hinted  at  in  the  answer. 
It  is  not  alleged,  or  if  alleged,  not  proved;  and  there  seems 
to  be  no  reason  to  believe  it.  What  may  be  the  intention 
of  this  lady  in  regard  to  the  disposition  of  the  money,  is 
not  a  question  with  which  the  Court  has  to  deal.  If  it 
can  ever  be  shewn  that  this  deed  was  executed  from  im- 
proper motives,  those  who  are  interested  in  doing  so  can 
apply  to  set  it  aside.  There  is  nothing  whatever  to  justify 
this  Court  in  not  giving  effect  to  it  at  present. 

(a)  11  Ves.  467.  (b)  1  Bro.  C.C.  395. 
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With  regard  to  the  history  into  which  the  defendant  has 
entered  of  former  suits  and  former  disputes^  and  the  real 
or  supposed  misconduct  on  the  part  of  the  mother  of  the 
plaintiff,  I  have  nothing  whatever  to  do  with  it.  The 
question  now  before  the  Court  is  a  mere  question  of  right. 

Considering  the  line  of  defence  taken  by  the  answer, 
and  the  quantity  of  irrelevant  matter  into  which  the  de* 
fendant  has  travelled;  and  considering  also  the  absence  of 
any  ground  for  the  objection  which  has  been  brought  for- 
ward against  this  appointment,  it  is  impossible  for  me  to 
give  Colonel  Home  his  costs.  I  do  not,  however,  think  it 
necessary  to  fix  him  with  costs. 


June  9th, 

Where  a  decree 
has  been  had 
against  several 
defendants, 
with  costs,  and 
one  of  them  has 
been  compelled 
to  pajr  the 
whole  costs, 
the  Court  will 
by  consent 
decree  contri- 
bution be- 
tween the  co- 
defendants,  on 
motion  in  the 
same  suit. 


Pitt  v.  Bonner. 

1  HE  plaintiff  filed  his  bill  to  recover  the  arrears  of  an 
annuity  which  had  been  granted  by  certain  persons  on  the 
security  of  their  shares  in  a  colliery.  Hill  was  a  subse- 
quent mortgagee  of  those  shares,  and  was  made  a  defend- 
ant. The  other  defendants  were  the  executors  and  as- 
signees of  the  original  holders,  all  of  whom  had  died  or 
become  bankrupt;  the  assignees  of  some  of  them  being 
brought  before  the  Court  by  supplemental  bill  {a). 

The  plaintiff  having  obtained  a  decree  for  an  account 
and  payment  of  the  arrears  of  his  annuity,  with  costs, 
against  all  the  defendants,  proceeded  against  and  recovered 
from  Hill  the  whole  amount  of  the  costs,  amounting  to 
847/.  I5s.  Hill  then  applied  to  the  other  defendants  for 
contribution,  in  equal  shares,  but  could  obtain  no  payment; 
those  assignees  who  were  brought  before  the  Court  by 
supplemental  bill  contending  that  they  were  not  called 


(a)  The  facts  of  this  case  are  shortly  noticed  in  Bowser  v.  Colby ,  1 
Hare,  109. 
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upon  to  pay  more  than  a  share  of  the  costs  of  the  supple-        1S42. 
mental  suit. 

A  motion  was  now  made^  on  behalf  of  Hill^  for  a  refer- 
ence to  the  Master  to  enquire  what  were  the  respective 
proportions  of  the  costs  which  ought  to  be  paid  to  Hill  by 
the  co-defendants. 

Mr.  Cooper  and  Mr.  Heathfield,  for  the  motion,  said,  that 
although  it  had  been  considered  as  a  general  rule  that  where 
a  decree  is  had  against  several  defendants  with  costs,  and 
one  is  compeUed  to  pay  the  whole  costs,  his  remedy  against 
the  other  defendants  for  contribution  is  by  action  or  bill, 
yet  it  could  hardly  be  doubted  that  in  a  plain  case  like  the 
present  the  Court  would  give  a  remedy,  by  motion  in  the 
suit  in  which  payment  of  the  costs  was  decreed.  They 
admitted,  however,  that  they  could  produce  no  other  au« 
thority  on  the  subject  than  Jones  v.  Cawthome  (a). 

Mr.  Bellamy  and  Mr.  Elmsley,  for  the  defendants,  did 
not  oppose  the  motion. 

The  Vice-Chancellor  said  that  he  had  no  difficulty, 
under  the  circumstances,  in  making  the  order  of  reference. 
The  course  proposed  was  a  desirable  one,  and  might  save 
much  trouble  and  expense.  As  the  plaintiff,  however,  had 
no  interest  in  the  question,  it  should  appear  in  the  order 
that  it  was  made  between  defendants  only. 


(fl)  2  Fowl.  Exc.  Pr.  300. 
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1842. 

June  27th.  PeRRY  V.  WaLKER. 

July  5th,        Y 

iDjimction  to  XN  August^  1836^  the  plaintiff  filed  lus  original  bill  against 
in^mthe  '  ^^^  defendant^  stating  various  dealings  and  transactions 
nT  teT*^undw^'  between  them  in  respect  of  work  and  labour  done  by  the 

ttat.  1  &  2        plaintiff,  as  bricklayer  and  builder  for  the  defendant,  on 

Vict.  c.  no,       ,  ,      ,       ,  ,,,,.,  , 

after  decree  in    the  One  hand,  and  money  lent  by  the  defendant,  who  was 

an  accost  ^'  ^  solicitor,  to  the  plaintiff  on  the  other  hand ;  and  praying 
rStr'taWM  *^^*  *^  accouut  might  be  taken  between  them,  and  that, 
those  pro-  upon  payment  of  the  balance,  certain  leasehold  premises 
fbaed  under  *  which  had  been  mortgaged  by  the  plaintiff  to  the  defend* 
^^  circum-  ^^^  j^jgi^^  Y}e  re-assigned,  &c. 

The  cause  came  on  for  hearing  on  the  16th  March, 
1842,  before  Knight  Bruce,  V.  C,  when  his  Honor  decreed 
that  the  accounts  prayed  by  the  bill  should  be  taken,  with 
yarious  enquiries  and  directions  as  to  the  delivery  and 
payment  of  certain  bills  of  costs  alleged  to  have  been  de- 
livered by  the  defendant  to  the  plaintiff,  with  liberty 
to  state  special  circumstances  as  to  the  propriety  of 
any  charges  therein  contained,  and  a  direction  to  state 
the  course  of  dealing  between  the  parties  relative  to 
interest,  &c. 

The  decree  having  been  passed  and  entered,  the  defend- 
ant, in  June,  1842,  filed  an  affidavit  of  debt  against  the 
plaintiff  in  the  Court  of  Bankruptcy,  pursuant  to  the 
statute  1  &  2  Vtct.  c.  110,  sect.  8;  and,  immediately 
afterwards,  served  the  plaintiff  with  notice.  The  plain- 
tiff then  filed  his  supplemental  bill  against  the  defend- 
ant)  praying  for  an  injunction  to  stay  the  proceedings  in 
bankruptcy. 

The  plaintiff  now  moved  for  an  injunction,  stating,  by  his 
affidavit,  that  the  whole  of  the  dealings  and  transactions 
in  respect  of  which  the  affidavit  was  filed  in  the  Court  of 
Bankruptcy,  were  the  subject  of  the  suit  in  this  Court,  and 
that  he  was  not  indebted  to  the  defendant  on  any  other 
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account;  and  also^  that  he  believed  that  the  object  of  the 
defendant  in  proceeding  as  he  had  done^  was  to  procure 
himself  to  be  named  the  assignee  of  the  plaintiff^  and  so  to 
obtain  controul  over  the  suit  in  this  Courts  and  prevent 
the  accounts  from  being  properly  taken.  This  latter  state- 
ment^ as  to  the  object  of  the  defendant,  was  of  course 
denied  by  him. 

Mr.  BusseU  and  Mr.  Glasse,  for  the  motion,  cited  At' 
wood  V.  Banks  (a),  Storery.  Jackson  {b),  Smith  v.  Cleasby{c), 
and  Beckford  v.  Kemble  {d). 

Mr.  Cooper  and  Mr.  Wright,  conirh. — First,  it  may  be 
doubted  whether  this  Court  has  jurisdiction  to  interfere ; 
but,  at  all  events,  the  Court  of  Bankruptcy  has  the  pre- 
ferable jurisdiction.  The  principles  laid  down  in  Atwood 
y.  Banks  are  new.  It  will  perhaps  be  contended  that  the 
Court  of  Bankruptcy  cannot  interfere  till  a  fiat  has  issued. 
But  all  courts  have  perfect  controul  over  their  own  records; 
and  the  plaintiff  might  have  made  an  application  to  the 
Court  of  Review  to  take  the  affidavit  off  the  file,  on  the 
ground  of  the  parties  availing  themselves  of  the  act  in  a 
firaudulent  way.  That  such  a  right  exists  in  bankruptcy 
may  be  inferred  from  the  language  of  Lord  Eldon  in  Ex 
parte  Lancfiester  (e),  where  he  speaks  of  the  general  right 


1842. 


(a)  2  Beav.  192. 

{b)  Cor.  V.  C.  E.,  Nov.  1841. 
The  caw,  as  stated  at  the  har,  was 
this:  Storer  was  in  partnership 
with  three  individuals.  They  had 
An  account  with  the  JointrStock 
Banking  Company  at  Hull,  and  a 
large  debt  was  due  from  them  to 
the  Company.  Storer  having  dis- 
putes with  his  partners,  filed  a  bill 
against  them  for  an  account.  The 
other  partners,  who  were  influen- 
tial shareholders  in  the  banking 


company,  induced  the  company  to 
file  an  affidavit  of  debt,  and  to 
give  notice  to  Storer  of  their  inten- 
tion to  make  him  a  bankrupt  under 
1  &  2  Vict  c.  110.  The  same  so- 
licitor acted  for  tha  company  and 
for  Storer's  firm.  The  Fice- Chan- 
cellor of  England  granted  an  in- 
junction to  restrain  the  proceedings 
in  bankruptcy. 

(c)  Cor.  V.  C.  E. 

(d)  1  Sim.  &  St.  7. 

(e)  17  Ves.  513.  ' 
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1842.  to  take  out  a  commission  of  bankruptcy,  where  "there  is 
no  preventive  remedy."  Other  cases  lead  to  the  same 
conclusion:  Ex  parte  GalUmore  (a),  Ex  parte  Harcomrt  (6). 
Ex  parte  Brittain  (c). 

Secondly,  if  this  Court  has  jurisdiction,  or  should  think 
proper  to  interfe^,  it  will  not  look  into  the  motives  of  the 
creditor  in  taking  the  present  step;  and  here  there  is 
no  ground  to  suppose  the  existence  of  any  but  legitimate 
motives  :  Ex  parte  Wilbeam  {d),  Ex  parte  Parkes  (e), 
Ex  parte  Bourne  (/),  Ex  parte  Smith  (^),  Ex  parte  Ckri8tie{k), 
Ex  parte  Kemp  (i). 

In  the  course  of  the  argument  the  Vtce-ChanedloT  asked 
the  plaintiff's  counsel  whether  they  would  admit  that  at 
the  time  of  filing  the  affidavit,  he  was  a  trader  within 
the  meaning  of  the  bankrupt  laws?  This  they  declined 
to  do. 

July  5th.  The  Vicb-Chancbllor. — ^The  decisions  of  the  Matter 
qfthe  Rolls  and  the  Vice-ChanceUor  of  England,  are  dedsiont 
on  a  subject  of  great  difficulty.  They  are  veiy  important, 
and  worthy  of  much  consideration;  but  it  is  not  necessary  for 
me,  in  this  case,  to  express,  nor  do  I  wish  to  be  understood 
as  expressing  any  assent  to  or  dissent  from  them*  There 
is  no  equity  in  support  of  this  motion,  except  that,  as 
between  the  parties,  there  has  been  a  decree  for  a  ge- 
neral account;  the  plaintiff  grounds  his  application  on 
the  supposed  analogy  between  an  action  which  might  be 
the  subject  of  an  injunction  in  such  a  case,  and  a  fiat  in 
bankruptcy.    I  apprehend  that,  although  a  decree  may 


(a)  2  Rose,  234.  (/)  2  Gl.  &  J.  137. 

(ft)  Id.  203.  \g)  1  Rose,  147. 

(c)  3  Mont.  &  A.  325.  (A)  MonU  &  B.  314. 

(</)  Buck,  459.  (i)  1  Mont  D.  &  D.  657. 
<tf)3Dea.31. 


Walker. 
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not  contain  an  injunction^  yet  an  action  will  not  be  per-        1842. 
mitted  upon  any  matter  involyed  in  the  account  directed  '' 

Perrt 

by  the  decree.  The  analogy  between  the  case  of  an  action  ___  v. 
at  law  and  that  of  a  fiat  in  bankruptcy^  is  not  perfect. 
Undoubtedly^  there  is  this  inconvenience  in  proceeding  in 
bankruptcy,  that  the  petitioning  creditor  must  establish 
his  debt,  and  to  do  so  he  must  bring  under  the  con- 
sideration of  the  Court  of  Bankruptcy  the  same  matters 
as  he  brings  here.  In  the  present  case,  however,  that 
I  think  cannot  lead  to  any  great  inconvenience,  as,  after 
all  the  accounts  have  been  taken,  Mr.  Walker  will  pro- 
bably be  found  a  creditor  of  the  party  moving.  Sup- 
posing a  fiat  to  issue,  it  may  delay  these  proceedings 
for  a  time,  but  the  Court  of  Review  will  take  care  that 
such  delay  shall  not  cause  injustice.  If  this  be  a  case  in 
which,  on  general  grounds,  the  defendant  ought  to  be 
prevented  from  issuing  a  fiat,  the  Lord  Chancellor^  or  the 
Court  of  Review,  is  the  proper  quarter  to  which  to  make 
an  application  on  the  subject.  The  analogy  between  an  ac- 
tion at  law  and  a  fiat  in  bankruptcy  fails  here,  especially  in 
this,  that  where  the  Court  stays  an  action,  it  generally  has  a 
party  before  it  who  has  no  legal  defence.  In  the  present 
case,  the  party  moving  declines  to  admit  that  he  was  a 
trader;  and  if  I  stay  these  proceedings  without  such  an  ad- 
mission on  his  part,  the  defendant  may  lose  his  evidence. 
The  defendant  has  done  that  which  amounts  to  an  act  of 
bankruptcy  enforced  on  his  debtor;  now,  if  that  be  an 
act  of  bankruptcy  it  does  not  protect  the  property  un- 
less the  fiat  be  issued  within  two  months.  I  am  much 
struck  with  the  circumstance  that  the  plaintiff  declines  to 
admit  that  he  was  a  trader.  I  do  not  approve  of  these 
proceedings  against  him,  and  regret  that  they  have  been 
taken ;  but  as  his  counsel  have  deliberately  refused  to  give 
an  undertaking  to  admit  the  trading  at  the  period  when 
the  defendant's  affidavit  was  made,  and  to  admit  such  affi- 
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1842.  davit,  as  an  act  of  bankruptcy  at  any  time  hereafter,  I  shall 

^TP' — '  make  no  order  on  this  motion. 

PRRRT 

.         '  In  the  interval  between  the  motion  for  the  injunction 

The  Court  re-  ^^^  ^^  judgment  thereou,  as  before  stated,  a  motion  was 

S^!**a^^-  °**^®  *^  dispauper  the  plaintiff,  who  had  been  admitted  to 

tiff,  although  in  suc  tnformd  pauperis  upon  the  usual  afiSdavit  *'  that  he  is 

the  possetcion 

of  oroperty,  uot  worth  the  sum  of  5/.  in  all  the  world,  his  just  debts 

erciMTofa^'  being  first  paid;  his  wearing  apparel  and  the  matters  in 

^"***^ »  ^  question  in  this  cause  only  excepted/' 

poMesdon  of  ^                                                      .^             r 


the  property  In  support  of  the  motion  the  affidavits  of  Henry  Gridley 

M,  the  wrong-  and  Charles  Lewis  were  read.      From  the  former  affi- 

acq^i^^  davit  it  appeared  that  Gridley  was  tenant  to  the  plaintiff 

by  the  ad?cr«e  of  certain  premises  at  the  rent  of  22/.  per  annum :  that  in 

party,  and  the  *^ 

business  being  March  1838,  he  was  served  with  notice  from  the  defendant 
l^^ll^l^^^lnce  of  ^  mortgagee  of  the  premises  to  pay  the  rent  to  him ;  that 
fj^n^  "^       ^^  deponent  nevertheless  continued  to  pay  the  rent  to  the 

plaintiff,  or  his  order,  under  a  bond  of  indemnity  executed 
to  him  by  the  plaintiff,  and  that  such  payments,  notwith- 
standing applications  made  by  the  defendant,  continued  to 
be  made  either  voluntarily  or  under  distresses  until  Lady- 
day,  1842,  inclusive,  and  that  the  plaintiff  had  since  threat- 
ened to  distrain  for  the  rent  due  at  Midsummer,  1842. 

The  affidavit  of  Lewis  was  to  the  effect  that  in  March, 
1841,  the  plaintiff  entered  intca  contract  with  one  Cozer  to 
do  certain  repairs  to  a  house  at  the  price  of  235/.  That  be- 
tween that  time  and  January,  1842,  the  plaintiff  received  from 
Cozer  the  sum  of  207/.  IQs.  on  account  of  the  contract,  and 
still  claimed  and  had  commenced  an  action  in  the  Court  of 
Queen's  Bench  against  Cozer  for  a  balance  of  69/.  0«.  6i/. 
The  counter  affidavit  of  the  plaintiff  admitted  the  con- 
tract of  Cozer,  but  alleged  debts  owing  on  the  contract  ex- 
ceeding the  money  'to  be  recovered  in  the  action ;  ''  and 
that  after  payment  of  such  debts,  and  excepting  the  matters 
in  question  in  these  causes,  the  deponent  is  not  worth  the 
sum  of  5/.  in  all  the  world.'' 
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Mr.  Cooper  and  Mr.  Wright^  for  the  motion^  contended 
that  the  circumstances  proved  on  behalf  of  the  defendant 
were  a  sufficient  ground  to  dispauper  the  plaintiff^  although 
in  the  words  of  the  plaintiff^s  affidavit^  ^'  his  just  debts  being 
first  paid/^  he  might  not  be  worth  5/.  The  words  of  the 
affidavit  had  from  time  to  time  varied^  and  were  not  now,  if 
they  had  ever  been,  strictly  regarded.  The  Court  had  always 
looked  to  the  property  which  a  man  had  in  his  possession, 
and  the  manner  of  his  living.  Prac.  Reg.  p.  268  (1st  ed.) ; 
Wy.  Prac.  Reg,  321 ;  Spencer  v.  Bryant  (a) ;  LoveJdnv,  Ed- 
wards  (i) ;  Anon,  (per  HoUyC.  J.)  (c) ;  Bartlety.  Smith  (rf) ; 
Romilly  v.  Grint  {e) ;  Deaves's  MSS.  (/). 

Mr.  Russell  and  Mr.  Glasse,  contrh,  cited  Raxworthy  v. 
Haxworthy  (g),  and  after  observing  that  the  contract  refer* 
red  to  in  the  affidavit  was  entered  into  in  the  course  of  the 
plaintiff  ^s  business,  contended  that  the  circumstance  of  his 
earning  a  maintenance  by  his  labour  was  no  ground  for 
dispaupering  him. 


1842. 


(a)  1 1  Ves.  49. 

(b)  1  Phil.  179. 

(c)  2  Salk.  507. 
(£?)InCh.  SNov.  1785. 
(O^Beav.  186. 

(/)  The  following  is  an  extract 
from  Mr.Deaveg's  MSS.:— «  Pau- 
per —  plaintiff,  how  admitted, — 
Plaintiff  having  made  the  usual  af- 
fidavit that  he  is  not  worth  5/.,  his 
wearing  apparel  and  the  matters 
in  question  excepted,  prays  that  he 
roay  be  admitted  to  file  his  bill 
and  prosecute  his  suit  in  formd 
pauperii,  and  that  A.  B.  may  be 
assigned  his  counsel,  and  C.  D.  his 
six-clerk.  Answer — Filing  the  af- 
fidavit, be  it  as  prayed." 

The  reporters  have  been  fiir- 
nished  by  the  registrar,  Mr.  ilfcmro, 
with  the  following  cases,  from 
which  it  seems  doubtful  whether, 
at  the  time  the  orders  in  those 


cases  were  made,  the  form  of  the 
afiidavit  was  uniform. 

Dukev.  Tovey,  31  Jan.  1 705. "  The 
plaintiff,  the  petitioner,  alleges  that 
by  reason  of  his  poverty  he  is  not 
able  to  proceed,  not  being  worth 
5/.,  as  by  afiidavit  on  record  ap- 
pears; and  therefore  &c.  Filing 
the  affidavit,  let  it  be  as  desired. 

"  J.  Trevor." 

Jonet  V.  Harrison,  5th  Feb.  1 705. 
— Plaintiff,  petitioner,  alleges  that 
by  reason  of  poverty,  not  being 
worth  5/.  in  all  the  world,  his  debts 
paid,  his  wearing  apparel  and  mat- 
ters in  question  excepted,  whereof 
affidavit  is  made,  may  it  there- 
fore &c.  Filing  the  affidavit,  let  it 
be  as  desired.       ^*  J.  Trevor." 

And  see  Bowyer  v.  HaUs^  R.  L. 
J700,  A.  fo.  1. 

{g)  16  Law  J.  136. 


Pbrrt 

V. 

Walkbk. 
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1842.  The  Yice-Chancellor^  in  the  course  of  the  ai^^ment, 

said  that  he  had  always  been  impressed  with  the  propriety 
of  the  opinion  of  Holt,  C.  J.,  in  the  case  in  Salkeld.  If 
the  words  of  the  affidavit,  as  it  appeared  to  be  framed  in 
modem  times,  were  to  be  strictly  regarded,  the  great  ma- 
jority of  mankind  would  have  a  right  to  sue  as  paupers. 

The  plaintiff  ^s  counsel  ultimately  offered  to  give  an  un- 
dertaking that  the  plaintiff  should  not  interfere  with  the 
property  in  question  in  the  suit  without  the  defendant's 
permission,  and  to  agree  to  an  order  for  a  receiver  if 
required. 

The  Vice  Chancellor. — ^In  this  case,  it  is  highly  pro- 
bable that  the  plaintiff  is  entirely  insolvent — ^that  is,  that 
his  affidavit  is  true,  that  he  is  not  worth  5/.  after  pay- 
ment of  all  his  debts.  Taking  that  fact  to  be  so,  it  is  not 
sufficient  to  support  the  order  admitting  him  to  sue  informd 
pauperis,  if  the  order  can  be  impeached  on  the  other  grounds 
which  have  been  taken. 

The  grounds  of  impeachment  are,  first :  that  the  plaintiff 
had  the  whole  or  part  of  the  property  in  dispute  in  his  pos- 
session, and,  secondly,  that  by  his  own  shewing,  he  has 
other  property,  which  maintains  him  in  such  a  manner  as  to 
preclude  the  assertion  of  pauperism.  As  to  the  first  ground, 
the  possession  is  altogether  wrongful,  if  it  is  possession. 
When  he  had  mortgaged  to  the  defendant,  and  the  de- 
fendant had  given  him  notice  not  to  interfere  with  the 
mortgaged  property,  he  from  time  to  time  wrongfully  and 
improperly  demanded  and  received  rent  from  the  tenants. 
Considering  that  the  possession'of  the  plaintiff,  if  any,  is 
wrongful — that  the  property  has  been  acquired  by  him 
by  aggression,  if  at  all, — considering  also  the  length 
of  time  during  which  the  adverse  party  (himself  a  mem- 
ber of  the  legal  profession)  has  known  of  the  wrongful 
acts  of   the    plaintiff   and  acquiesced   in    his   carrying 
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on  the  suit  in  the  character  of  a  panper^  I  think  it  would  be  1842. 
giving  these  acts  too  much  weight  to  treat  them  as  equiva- 
lent to  the  possession  of  property.  I  think  it  would  be 
too  much  not  to  take  the  undertaking  and  consent  which 
he  is  willing  to  give^  that  is  to  say^  not  to  interfere  with  the 
property^  and  not  to  object  to  a  receiver. 

The  next  point  made  is,  that  the  plaintiff  has  acquired 
property  by  the  exercise  of  his  trade.  It  appears  that 
at  one  time  he  kept  a  public-house^  and  that  he  has  car- 
ried on  the  business  of  a  bricklayer.  Having  been  re- 
leased from  imprisonment  he  has  been  endeavouring  to 
maintain  himself  by  his  labour.  I  agree  in  the  observa- 
tion that  a  party  preferring  labour  rather  than  becoming 
an  incumbrance  on  the  parish  does  not  lose  the  right  of 
suing  in  formd  pauperis.  To  hold  the  contrary  would  be 
hard^  and  a  discouragement  to  honest  industry.  In  order 
to  dispauper  a  man^  he  must  be  shewn  to  be  living  in  the 
apparent  enjoyment  of  substantial  means^  that  is  to  say^ 
substantial  with  reference  to  his  station  and  position  in 
society,  or  carrying  on  business  in  a  way  inconsistent 
with  the  character  of  a  pauper.  If  that  had  been  so  here, 
I  should  have  felt  little  or  no  difficulty  in  dispaupering  the 
plaintiff.  But  it  does  not  appear  from  the  affidavits  where 
he  was  residing  or  how  living;  whether  in  an  humble 
lodging  or  a  house  of  his  own,  or  in  short  what  are  his  ap- 
parent means,  or  the  means  which  he  exhibits  to  the  world. 
It  has  only  been  shewn  that  he  has  been  in  an  employment, 
in  which  or  to  which,  he  says,  he  has  been  assisted  by 
considerable  loans.  It  appears,  indeed,  that  he  has  been 
suing  a  party  at  law  without  proceeding  in  formd  pauperis, 
and  I  was  at  first  struck  with  that  circumstance ;  but  it 
may  be  remarked  that  he  might  not  be  able  to  make  a 
proper  affidavit  in  that  cause  by  reason  of  his  property 
in  this:  which  property  is  the  subject  of  examination 
here,  though  there  it  would  not  be  so.    That  removes  the 

VOL.  I.  Y  Y  N.  C.  C. 
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1842.  objection  upon  that  point.  Therefore^  not  knowing  how 
he  is  carrTing  on  business^  except  that  he  is  working 
for  money  for  the  purpose  of  providing  for  his  family,  and 
not  living  on  charity,  I  think  it  would  be  unsafe  to  dis- 
pauper him  upon  the  grounds  suggested;  and  upon  the 
whole,  though  not  blaming  the  defendant  for  making  the 
motion,  I  think  it  right  to  dismiss  it  and  to  receive  the 
plaintiff's  undertaking  and  consent. 


Jtdy  1th.  Newman  v.  Ladb. 

Testator,  byhw  ThOMAS  NEWMAN,  who  Carried  on  the  business  of  a 
^l^:^.  brush-maker,  by  his  wUl,  dated  the  2nd  April,  1840,  after 
ri^onby^Ws  bequeathing  1000/.  to  his  friends  James  Trenow  and 
daughter  and      Charles  Robinsou,  their  executors,  &c.,  in  trust  for  the 

othen,  as  tnu- 

tees,  for  ten  benefit  of  his  daughter,  Mrs.  Heath,  and  her  children,  be- 

concem  should^  queathed  as  follows : — '^  Whereas,  by  a  policy  of  assurance, 

^"^'s^d,  ^**®^  ^^®  ^®*  October,  1822,  the  European  Life  Assurance 

the  produce  in-  Society  did  assure  to  me  the  sum  of  3000/.,  to  be  paid  to 

vested  in  the  ^  ^ 

funds,  and  the  my  cxecutors,  administrators,  or  assigns,  after  my  decease : 

trust,  as  to  one  ^^^  ^  ^^  hereby  give  and  bequeath  the  said  sum  of  3000/., 

ulnefit'  ?u^*  *^^  ^^  accumulations  to  arise  therefrom  (if  any),  and  also 

daughter  and  all  my  leasehold  estates,  ready  money,  securities  for  money, 

and  as  to  the  book  and  other  debts,  stock  in  trade,  and  utensils  used 

forthebendSt  therein,  goods,  chattels,   and  other  personal  estate  and 

of  the  children  eficcts  whatsoever,  not  hereby  otherwise  disposed  of,  unto 

of  his  brother. 

By  a  codicU,  the  said  James  Trenow  and  Charles  Robinson,  their  execa- 
voked  thaTpart  ^ors,  administrators,  and  assigns,  upon  and  for  the  several 
^'^■''^^p^  trusts,  intents,  and  purposes  following,  (that  is  to  say,)  upon 
trustees  to  sell    trust,  with  all  Convenient  speed  after  my  decease,  to  sell 

his  effectSi  and  ii«  /tii  •  i  • 

instead  thereof,  and  disposc  of,  collect,  get  m,  and  convert  mto  money,  my 
h^^ugh^to   ®*^^  person^  estate,  except  the  lease  or  leases  of  the  pre- 

4ake  possession 

of  all  furniture,  stock  in  trade,  and  every  description  of  property  found  on  his,  the  testator's,  |»«- 
mises,  to  be  disposed  of  at  her  discretion : — Held,  that  the  effect  of  the  codicil  was  not  to  alter 
the  enjoyment  of  the  property,  but  only  to  constitute  the  daughter  sole  trustee  under  the  will. 
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mises  now  occupied  by  me  as  a  manufactory^  and  my  stock  1842. 
in  trade  and  utensils;  and  thereout  to  pay  my  just  debts^ 
funeral^  and  testamentary  expenses^  and  set  apart  and 
appropriate  the  said  legacy  of  1000/.^  and  lay  out  and  in- 
vest  the  residue  or  surplus  of  such  money  or  personal 
estate  in  the  names  or  name  of  the  said  trustees  or  trustee 
for  the  time  being,  in  some  of  the  public  stocks  or  parlia- 
mentary  funds  of  Oreat  Britain,  or  upon  real  securities 
in  England,  and  from  time  to  time  to  alter,  vary,  and 
transpose  at  their  or  his  discretion  the  same  stocks,  funds, 
and  securities,  or  any  of  them:  and  as  to  the  said  lease  or 
leases  of  my  manufactory,  and  my  said  stock  in  trade  and 
utensils  of  a  brush  manufacturer,  my  will  is,  and  I  hereby 
direct,  that  my  trustees  or  trustee  for  the  time  being  of 
this  my  will  do  and  shall  carry  on  and  conduct  the  same, 
and  transact  all  matters  and  things  relating  thereto,  in 
conjunction  with  my  daughter  Isabella  Anne,  the  wife  of 
John  Searles  Lade,  for  the  space  of  ten  years  next  after 
my  decease;  and  for  that  purpose  I  authorize  and  empower 
my  said  trustees  and  trustee  for  the  time  being  to  hire  and 
employ  such  persons,  with  such  salaries  as  they  or  he 
shall  think  proper,  and  to  enter  into  such  contracts  and 
agreements,  and  to  make  such  engagements  respecting  the 
premises  as  they  or  he  shall  think  reasonable,  and  to  in- 
crease  or  abridge  the  said  business  or  concern  and  my 
capital  therein,  and  to  adjust  and  settle  all  accounts  in 
which  I  shall  be  interested,  and  to  refer  any  disputes  con- 
cerning the  same  to  arbitration,  and  to  compromise  and 
compound  any  debts  owing  to  me,  and  to  pay  and  satisfy 
any  claim  and  demand  made  upon  or  against  my  estate 
which  my  trustees  shall  deem  to  be  fair  and  just,  and  to 
make  any  sales  upon  credit,  and  generally  to  transact  all 
matters  respecting  my  said  business,  and  to  do  all  acts  and 
deeds  relative  thereto  in  such  and  the  same  manner  to  all 
intents  and  purposes  as  if  such  trustees  or  trustee  were 
absolutely  entitled  to  or  interested  in  the  premises,  it  being 

yy2 
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1842.        my  intention  to  give  mj  trustees  for  the  time  being  fnll 
N  WMAN      discretionary  power  and  authority  to  carry  on  my  said  busi- 
V-  ness^  in  conjunction  with  my  said  daughter  Isabella  Amie 

Lade^  in  such  manner  as  to  them  or  him  shall  seem  nuMt 
advantageous  and  most  for  the  benefit  of  the  persons  in- 
terested under  the  trust  hereinafter  expressed^  And  I 
hereby  declare^  that  all  losses^  charges^  and  expenses  at- 
tending or  to  be  incurred  in  the  carrying  on  of  my  said 
business  shall  be  borne  and  defrayed^  in  the  first  instanee, 
out  of  the  gains  and  profits  thereof,  and,  if  they  shall  be 
insufficient,  then  out  of  my  residuary  personal  estate,  and 
the  money  to  arise  therefrom ;  and  all  the  gains,  profits, 
and  increase  of  the  said  business  shall  be  added  to,  and 
considered  as  part  of  the  said  residuary  personal  estate,  and 
shall  be  applied  and  go  in  such  manner  as  hereinafter  is 
directed.  And  my  will  is,  that  my  trustees  or  trustee  for 
the  time  being  shall,  from  time  to  time  after  my  decease, 
take  annual  accounts  of  the  stock  and  capital  employed  in 
my  said  trade,  and  shall  make  out  annual  accounts  of  the 
gains,  profits,  losses,  and  expenses  of  the  same,  and  of 
all  transactions  relating  thereto,  which  accounts  shall  be 
audited  and  settled  by  my  said  daughter  Isabella  Anne  Lsde. 
And  I  will  and  direct  that  the  clear  gains  and  profits  to 
arise  from,  or  to  be  produced  by,  my  said  trade  or  busi- 
ness during  such  time  as  the  same  shall  be  carried  on  as 
aforesaid,  shall  be  paid,  applied,  and  disposed  of  in  manner 
following,  (that  is  to  say),  my  said  daughter  Isabella  Anne 
Lade  shall  hare  and  be  entitled  to  one  moiety  of  tiie  said 
gains  and  profits  for  her  own  separate  use  and  benefit  ab- 
solutely; and  the  remaining  moiety  of  the  said  gains  and 
profits  shall  be  paid  and  applied  for  the  maintenance  and 
support  of  the  five  children  of  my  son  Edward  Mark  New- 
man, hereinafter  named,  in  such  shares  and  proportioDfl, 
and  in  such  manner  as  my  trustees  shall  in  their  diacrelioB 
think  proper.  Provided  always,  and  it  is  my  will,  that  if 
my  trustees  or  trustee  for  the  time  being  shall  find  it  dis- 
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advantageous,  or  deem  it  unadvisable,  to  carry  on  my  said  1842. 
business,  then  and  in  such  case  it  shall  be  lawful  for  them 
or  him  absolutely  to  dose  and  discontinue  my  said  busi- 
ness, and  all  accounts  and  transactions  relating  thereto; 
and  my  will  is,  that  upon  such  determination  of  my  said 
business  my  trustees  or  trustee  for  the  time  being  shall 
sell,  collect,  and  convert  into  money  all  the  capital  stock, 
leases,  monies,  and  other  effects  belongiug  to  or  used  in 
the  same,  and  shall  thereout  pay  all  debts  and  expenses 
owing  and  incurred  from  and  on  account  of  the  same,  and 
adjust  and  settle  all  accoimts  relating  thereto ;  and  as  to 
the  dear  surplus  of  the  monies  into  which  the  capital  of 
my  said  business  shall  be  converted  on  the  same  being 
dosed,  as  also  the  residue  or  surplus  of  my  personal  estate 
and  the  monies  to  arise  therefirom,  my  will  is,  that  my 
trustees  and  trustee  for  the  time  being  do  and  shall  lay 
out  and  invest  the  same,  from  time  to  time,  in  their  or  his 
names  or  name  in  some  or  one  of  the  public  stocks,  funds, 
or  securities  hereinbefore  mentioned.  And  I  hereby  de- 
clare my  will  to  be,  that  my  said  trustees  shall  stand  and 
be  possessed  of,  and  interested  in,  all  my  said  residuary 
personal  estate  and  effects,  and  the  monies  to  arise  from 
my  said  business  of  a  brush-manufacturer  from  the  con- 
version into  money  of  the  capital  thereof,  when  the 
same  concern  shall  be  closed,  and  the  stocks,  funds^ 
and  securities  in  or  upon  which  such  residuary  per- 
sonal estate  shall  be  laid  out  or  invested,  or  which  shall 
otherwise  form  any  part  thereof  respectively,  and  the  divi- 
dends, interest,  and  annual  produce  thereof,  upon  and  for 
the  several  trusts,  intents,  and  purposes  following,  (that  is 
to  say),  as  to  one  equal  moiety  or  equal  half  part  of  the 
trust  monies,  stocks,  funds,  and  securities,  constituting  my 
residuary  personal  estate,  upon  trust  from  time  to  time  to 
pay  the  dividends,  interest,  and  annual  produce  arising 
therefrom,  unto  my  said  daughter  Isabella  Anne  Lade^ 
during  the  term  of  her  natural  life,  for  her  separate  use. 


684  CASES    IN    CHANCERY. 

firee  from  the  control  and  debts  of  her  present  or  any  fntore 
husband^  and  so  that  during  any  coverture  she  may  be 
under  she  shall  have  no  power  to  alien  or  anticipate  the 
growing  payments  of  the  said  dividends  and  interest  and 
annual  produce^  or  any  part  thereof;  and  immediately  after 
the  decease  of  my  said  daughter  Isabella  Anne  Lade^  I 
give  the  said  one  moiety^  or  equal  half  part  or  share  of  and 
in  my  said  trust  monies^  stocks^  funds,  and  securities,  and 
residuary  personal  estate,  in  trust  for  such  child  or  children 
of  my  said  daughter  Isabella  Anne  Lade  as  shall  attain  the 
age  of  twenty-one  years  or  marry,  if  more  than  one,  in 
equal  shares,  for  the  absolute  use  and  benefit  of  such  child 
or  children  respectively,'*  &c.  [Here  followed  clauses  of 
survivorship,  maintenance,  &c.]  ''And  as  to  the  other 
or  remaining  moiety,  half  part,  or  share  of  and  in  my 
said  residuary  personal  estate,  and  the  produce  thereof, 
I  direct  and  declare,  that  my  trustees  shaU  stand  pos- 
sessed thereof  for  the  benefit  of  James,  Frances,  Jane, 
Samuel,  and  Francis,  the  five  children  of  my  said  son 
Edward  Mark  Newman,  who  are  now  living  with  me, 
upon  and  for  trusts  and  purposes,  and  with  and  subject  to 
powers  and  authorities  similar  to,  and  in  all  respects  cor- 
responding with  the  trusts,  purposes,  powers,  and  authori- 
ties expressed  and  declared  concerning  the  one  moiety 
lastly  hereby  bequeathed,  after  the  decease  of  my  said 
daughter  Isabella  Anne  Lade,  in  trust  for  her  children/' 

On  the  13th  of  the  same  month  of  April,  the  testator  made 
the  following  codicil  to  his  will: — "I  hereby  revoke  and 
cancel  that  part  of  my  will  executed  the  2nd  instant,  April 
1840,  which  empowers  my  trustees,  Mr.  James  Trenow  and 
Mr.  Charles  Robinson,  to  sell  my  efiects.  Instead  thereof  I 
hereby  authorize  my  daughter  Isabella  Anne  Lade  to  take 
possession  of  all  furniture,  stock  in  trade,  and  every  de- 
scription of  property  found  on  my  premises,  to  be  disposed 
of  at  her  discretion.^' 

The  testator  died  soon  after  the  date  of  his  codicil,  and 
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in  September  of  the  same  year  the  present  bill  was  filed^         1842. 
which,  after  suggesting  that  the  business  had  not  been      nbwman 
carried  on  properly  since  the  testator's  death,  prayed  the  »• 

usual  accounts  of  his  estate,  and  that  directions  might  be 
given  for  carrying  on  the  business  according  to  the  trusts 
of  the  will,  or  for  winding  it  up. 

Mr.  Walker  and  Mr.  SHnttm,  for  the  plaintiffs. 

Mr.  Bussell  and  Mr.  Hardy,  for  the  defendants  Mr.  and 
Mrs.  Lade,  contended,  that  the  trust  created  by  the  will 
for  carrying  on  the  testator's  trade,  was  entirely  destroyed 
by  the  codicil,  and  that  Mrs.  Lade  was  absolutely  entitled 
to  the  property  comprised  in  the  codiciL  Suffd,  Powers' 
Vol.  1,  p.  119. 

Mr.  Evans,  for  other  parties. 

The  Vice-Chancellob. — The  testator,  by  his  will,  in 
effect  directed  all  his  property  to  be  converted  into  money, 
subject  to  this,  that  the  money  and  stock  in  trade  are  to  be 
employed  in  carrying  on  the  business  for  ten  years  after 
his  death.  No  sale  of  the  stock  is  to  take  place  during 
the  ten  years,  except  what  is  incident  to  the  ordinary 
course  of  the  trade.  One  moiety  of  the  profits  is  given  to  the 
testator's  daughter  for  her  separate  use,  the  other  moiety  is 
given  to  the  children  of  his  brother,  who  are  plaintiffs  in 
the  suit.  At  the  end  of  the  ten  years  the  trustees  are  to 
sell  the  whole  business,  and  subject  to  the  daughter's  life- 
interest  in  one  moiety,  the  proceeds  are  to  be  divided  be- 
tween her  children  and  the  children  of  the  testator's  bro- 
ther. There  is  an  anxiously  expressed  intention  that  the 
children  shall  take  this  interest.  Then  there  is  this  codi- 
cil— "I  hereby  revoke  and  cancel  that  part  of  my  will 
executed  the  2nd  instant,  April  1840,  which  empowers  my 
trustees,  Mr.  James  Trenow  and  Mr.  Charles  Robinson,  to 
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1842.  sell  my  effects  f  "  and  instead  thereof/'  that  is^  instead 
of  that  part  of  my  will  vhich  directs  my  trustees  to 
sell  my  effects^  '^I  hereby  authorize  my  said  daughter 
to  take  possession  of  all  furniture^  stock  in  trade,  and 
eyery  description  of  property  found  on  mypremiaesj  to 
be  disposed  of  at  her  discretion/'  The  intention  here 
is^  as  I  collect  it^  to  exempt  the  daughter  more  or  len 
from  the  co-operation  of  the  trustees,  and  to  gi^e  her 
sole  authority  and  discretion  in  the  sale  of  his  pro- 
perty, but  only  as  trustee.  All  that  the  testator  revokes 
and  cancels  by  his  codicil  is,  that  part  of  his  will  whidi 
directs  his  trustees  to  sell  his  effects.  Here  is  no  inten- 
tion  to  interfere  with  the  enjoyment  of  the  property,  or,  at 
at  all  events,  to  interfere  more  than  may  be  necessary  for 
the  purposes  of  the  sale.  In  the  construction  of  instru- 
ments the  rule  of  the  civil  law,  certa  pro  incertis  nan  reUn- 
guenda,  is,  I  apprehend,  a  wholesome  rule  to  follow.  In  a 
late  case  of  Shipperdson  v.  Tower  (a),  to  which  I  refer  only 
as  expressing  my  pr^ent  opinion,  the  observations  that  I 
made  in  reference  to  one  of  the  codicils  were  these : — ''  To 
give  it  any  other  effect  would,  as  it  seems  to  me,  be  to 
allow  an  intention  strongly  and  clearly  expressed  by  one 
testamentary  instrument  to  be  defeated  by  expressions  <tft 
doubtful  and  obscure  nature  in  another,  which  ought  not 
to  be.''  Here  an  intention,  anxiously  and  strongly  ex- 
pressed in  the  will,  is  sought  to  be  overruled  by  expressioni 
in  the  codicil,  which  are  at  the  utmost  obscure  and  am- 
biguous. I  think  the  daughter  cannot  say  more  than  that 
the  codicil  brings  the  enjoyment  of  the  property  into  doubt. 
I  am  of  opinion,  that  I  cannot  hold  that  it  does  interfere 
with  the  enjoyment  of  the  property. 

I  expressed  a  doubt,  in  the  course  of  the  argument, 
as  to  the  propriety  of  proceeding  in  the  execution  of  tiie 
trusts  of  this  will  without  trustees,  and  a  difficulty  may 

(a)  ^ii/f,  p.  456. 
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be  raised  in  that  respect ;  because  one  possible  view  of  the  1842. 
case  is,  that  the  will  enables  the  daughter  to  carry  on  the 
business,  as  a  trustee  no  doubt,  but  without  the  inter- 
vention of  other  trustees.  It  is  not  necessary  at  present 
to  adjudicate  upon  that  part  of  the  case,  because  I  think 
there  is  a  sufficient  case  made  by  her  answer  to  authorize 
me  to  direct  an  inquiry,  whether  the  business  has  been 
carried  on  since  the  testator^s  death  in  a  manner  conform- 
able to  the  testator's  wiU.  [This  and  other  inquiries  were 
then  directed.] 

On  this  day  the  Vice^Chaneellor  said,  upon  further  con-    /aify  nth. 
sideration,  he  was  confirmed  in  the  opinion  which  he  had 
before  given  in  this  case;  more  especially  as  by  the  will  of 
the  testator  the  interest  given  to  the  daughter  was  to  her 
separate  use. 
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1842. 

July  l^hy 

18<A,  i9fA,  The  Eael  of  Clarendon  v.  Barham. 

^  25M. 

By  a  marriage  x5  Y  indentures  of  settlement  dated  respectively  the  24th 

20,000/.,  ic  and  25th  July,  1792,  and  made  in  contemplation  of  a  mar- 

^^^^  riage  which  was  shortly  afterwards  solemnized  between 

signed  to  iroa-  Joseph  Foster  Barham  and  Lady  Caroline  Tufton,  a  sum 

tees  upon  trust,  ^  "^ 

subject  to  Ufe  of  20,000/.,  the  fortune  of  Lady  Caroline,  was  assigned  or 
husband  and  assured  to  Elborough  Woodcock  and  William  Cardale,  their 
m^tj'forthe  executors  &c.,  upon  trust  to  pay  the  annual  produce 
eldest  son  of  the  thereof  to  or  for  the  benefit  of  Joseph  P.  Barham  and 

mamage,  and 

as  to  the  other  Lady  Caroline  during  their  joint  lives  and  the  life  of  the 
Jwmger  diii-*    survivor  of  them  in  manner  therein  mentioned,  and  after 

dren.  By  the 
same  settle- 
ment, a  certain  plantation  in  Jamaica,  of  which  the  husband  was  seised  in  fee-simple,  was 
couTeyed  to  the  use  of  trustees  for  a  term  of  500  years,  upon  trust,  if  the  husband 
should  so  appoint,  to  raise  10,000/.  for  his  absolute  use,  and  subject  to  such  tenn,  and  to 
the  life-interests  of  husband  and  wife,  to  trustees  for  1000  years,  upon  trust  to  raise  20,000/. 
for  the  eldest  son,  10,000/.  for  the  younger  children,  and  again  10,000/.  for  the  ddert  son. 
The  settlement  contained  a  proviso  that  Uie  portions  should  be  raised  according  to  their  pri* 
ority,  as  stated  in  the  settlement.  Soon  after  the  marriage  the  husband  exercised  his  rig^t  of 
raising  10,000/.  for  his  own  use,  and  for  that  purpose  the  trustees  of  the  500  years'  term  bor- 
rowed of  the  trustees  of  the  wife's  fortune  10,000/.,  and  executed  to  the  latter  a  mortgage  of 
the  premises  comprised  in  the  500  years'  term.  The  husband  and  wife  died,  leaving  five  duldren 
of  the  marriage ;  the  husband  having  by  his  will,  after  directing  payment  of  his  debts,  and 
devising  certain  property  not  situated  in  Jamaica,  devised  all  his  residuary  real  and  persoosl 

Property  to  his  eldest  son,  J.,  and  appointed  him  his  executor.  Upon  the  death  of  Uie  testator, 
.  proved  the  will,  acted  as  executor,  and  entered  into  possession  of  the  estates  in  Jamaica,  of 
which  he  kept  possession,  paying  the  interest  of  the  younger  children's  fortunes,  until  1^7» 
when  he  became  a  lunatic,  shortly  after  which  he  died  intestate  and  unmarried,  leaving  the  four 
younger  children  surviving  him,  of  whom  W.  was  his  heir-at-law.  No  arrangement  had  ever  been 
entered  into  amongst  the  children  relative  to  tbe  charges  in  the  settlement,  nor  was  there  any 
strong  evidence  of  the  intentions  of  J.  as  to  the  extinguishment  of  those  diarges  to  which  he 
was  entitled  : — Held^ 

1st,  That,  under  the  foregoing  circumstances,  it  was  most  for  the  benefit  of  J.  that  his  charges 
on  the  Jamaica  estate  should  be  considered  as  not  having  been  extinguished  in  the  inheritance, 
and  consequently  that  they  were  not  extinguished. 

2ndly,  That  he  was  not  bound  to  apply  the  rents  and  profits  which  he  received  in  reductiou 
of  his  charges  ;  but, 

3rdly,  That  a  sum  for  slave -compensation  money,  which  he  received  as  "  devisee "  of 
his  father,  must,  as  between  the  several  charges,  be  applied  in  reduction  of  the  first  charge 
of  10,000/.,  and  that  the  personal  representative  of  J.  or  his  father  must  account  for  interest 
on  that  sum  during  the  life  of  J. 

A  person  mortgages  an  estate,  and,  by  his  will,  after  directing  payment  of  his  debts,  devises 
all  his  residuary  real  estates,  (including  the  mortgaged  estate),  and  all  his  residuary  penonal 
estate  to  his  eldest  son,  whom  he  appoints  his  executor.  The  son  proves  the  will,  and  dies  in- 
testate, without  having  paid  off  the  mortgage.  Both  father  and  son  leave  sufficient  personal 
assets  to  pay  off  the  mortgage  : — Decreed ^  on  the  authority  of  modem  cases,  but  reluctantly, 
and  against  the  opinion  which  independently  of  them  the  judge  would  have  entertained,  that  as 
between  the  heir  and  administrator  of  the  son,  the  mortgaged  estate  is  the  primary  fund  for  pay- 
ment of  the  mortgage. 
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the  decease  of  the  survivor  in  trust  as  to  one  moiety  of  the        1842. 
said  capital  sum,  and  the  interest  and  annual  produce  to  ^ 

_  Earl  of 

become  due  thereon,  for  the  eldest  or  only  son  of  the  mar-  Clarbndox 
riage,  and  as  to  the  other  moiety  and  the  interest  and  an-  Babham. 
nual  produce  to  become  due  thereon,  upon  trust  to  pay, 
assign,  and  transfer  the  same  to  the  only  child,  or  between 
and  amongst  all  and  every  the  children  (if  more  than  one), 
of  the  marriage,  other  than  and  except  an  eldest  or  only 
son,  in  such  shares  and  proportions  &c.  as  the  said  J.  F. 
Sarham  and  Lady  Caroline,  or  the  survivor  of  them,  should 
in  manner  therein  mentioned  appoint,  and  in  default  of 
such  appointment,  upon  trust  to  assign,  transfer,  and  pay 
the  same  to  such  only  child,  or  between  and  amongst  all 
such  children,  except  an  eldest  or  only  son,  in  equal  shares 
and  proportions  (if  there  should  be  more  than  one)  share 
and  share  alike ;  the  shares  of  the  sons  to  vest  at  their  re- 
spective ages  of  twenty-one,  and  those  of  the  daughters  at 
their  respective  ages  of  twenty-one  or  days  of  marriage. 
Power  was  given  to  the  trustees  or  the  survivor  of  them, 
or  the  executors  of  the  survivor,  with  the  consent  in  writ- 
ing of  the  intended  husband  and  wife,  or  the  survivor  of 
them,  and  after  the  decease  of  the  survivor,  then  at  the 
discretion  of  the  trustees  or  trustee,  to  invest  the  20,000/. 
upon  government  or  real  securities  in  England  or  Wales, 
or  in  the  West  Indies,  and  from  time  to  time  to  vary  the 
securities. 

By  the  same  settlement  Joseph  Foster  Barham  conveyed 
to  Sackville,  Earl  of  Thanet,  and  Charles  Tufton,  their 
heirs,  executors,  administrators,  and  assigns,  a  certain  es- 
tate in  the  island  of  Jamaica  called  the  Mesopotamia  Plant- 
ation, together  with  the  slaves,  cattle,  buildings,  and  uten- 
sils thereto  belonging,  to  the  use  of  J.  F.  Barham,  his 
heirs,  executors  &c.,  until  the  solemnization  of  the  mar- 
riage ;  then  to  the  use  of  trustees  for  a  term  of  500  years ; 
then  to  the  use  of  J.  F.  Barham  and  his  assigns  for  his 
life ;  then  to  the  use  of  trustees  for  a  term  of  ninety-nine 
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1842.        years  for  securing  a  jomtore  to  Lady  Caroline ;  then  to  the 
^T""'     '      use  of  trustees  for  a  term  of  1000  years,  and  subject  to 
Clarkndon    the  foregoing  limitations^  to  the  use  of  Joseph  Foster  Bar- 
BiOLHAM.      ham^  his  heirs^  executors^  administrators,  and  assigns. 

The  settlement  contained  a  declaration  that  the  term  of 
500  years  was  limited  to  the  trustees  thereof  (Thomas  Bar- 
ham  and  Thomas  Plummer)  upon  trust,  that  in  case  the  said 
Joseph  Foster  Barham  should  at  any  time  or  times  there- 
after,  by  deed  or  will  executed  as  therein  mentioned,  direct 
or  appoint  the  raising  and  payment  of  any  sum  or  sums  of 
money  not  exceeding  the  sum  of  10,000{.  to  or  for  any 
person  or  persons  whomsoever,  at  any  time  or  times  either 
before  or  after  his  own  decease,  and  to  be  chai^eable  upon 
and  payable  out  of  the  plantations,  hereditaments,  and  pre- 
mises expressed  to  be  thereby  granted  and  rrieased,  then 
and  in  such  case  the  said  Thomas  Bariiam  and  Thomas 
Plummer,  or  the  survivor  of  them,  or  the  executors,  admi- 
nistrators or  assigns  of  such  survivor,  should,  by  mortgage 
or  demise  of  the  said  plantations,  hereditaments,  and  ]^e- 
mises,  or  of  a  competent  part  thereof,  for  all  or  any  part  of 
the  said  term  of  500  years,  or  by  and  out  of  the  rents, 
profits,  crops,  and  produce  thereof,  or  by  any  other  ways 
or  means  whatsoever,  levy,  raise,  and  pay  all  and  every  such 
sum  and  sums  of  money  not  exceeding  10,000/.  as  afore- 
said, which  the  said  Joseph  Foster  Barham  should  direct 
or  appoint  to  be  raised  in  manner  aforesaid,  together  with 
interest  for  the  same  not  exceeding  5/.  per  cent,  per  annum 
from  the  time  the  same  should  be  so  directed  or  appointed 
to  be  raised,  and  should  pay  all  and  singular  such  sum  and 
sums  of  money  and  interest  unto  such  person  or  persons, 
and  for  such  intents  and  purposes  as  the  said  Joseph  Fos- 
ter Barham  should  so  direct  and  appoint.  And  upon  ftu^ 
ther  trust  that,  in  the  mean  time  and  until  the  same  sum 
or  sums  of  money  should  be  so  directed  or  appointed  to 
be  raised,  they,  the  said  trustees  or  the  survivor  of  them 
&c.,  should  permit  and  suffer  the  rents  and  profits  of  the 
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same  premises  and  every  part  thereof  to  be  received^  had^        1^42. 
and  taken  by  the  person  or  persons  who  should  be  entitled      £^,^  q, 
to  the  freehold  and  inheritance  thereof.  Clarbndok 

The  trusts  of  the  term  of  1000  years  (which  was  vested  in  Bakh am. 
Woodcock  and  Cardale)  were  declared  to  be  to  raise  by  sale 
or  mortgage^  or  other  disposition  of  all  or  any  part  of  the 
premises  comprised^  in  the  term,  or  by  and  with  the  rents, 
profits,  crops  and  produce  thereof,  but  subjectto  the  jointure 
limited  to  Lady  Caroline,  the  sum  of  20,000/.  of  lawful  money 
of  Oreat  Britain,  and  pay  the  same  to  the  eldest  or  only  son 
of  the  marriage  (with  other  directions  in  the  event  of  there 
being  no  such  son) :  and  upon  further  trust,  in  case  there 
should  be  one  or  more  child  or  children  of  the  marriage 
besides  au  eldest  or  only  son,  to  raise  by  the  ways  and 
means  aforesaid  the  further  sum  of  10,000/.,  and  pay 
the  same  to  such  child  or  (in  case  there  should  be  more 
than  one)  to  such  children  in  such  shares  and  proportions, 
at  such  times,  and  subject  to  such  restrictions  and  limita- 
tions as  the  said  J.  F.  Barham  and  Lady  Caroline,  or  the 
said  J*  E.  Barham  surviving  Lady  Caroline,  should  by 
deed  or  will  appoint ;  and  in  default  of  such  appointment, 
to  pay  the  same  to  such  child  or  (as  the  case  might  be)  to 
such  children  equally,  share  and  share  alike.  And  upon 
further  trust,  in  case  there  should  be  an  eldest  or  only  son 
of  the  marriage,  to  raise  by  all  or  any  of  the  ways  and 
means  aforesaid,  10,000/.  for  the  benefit  of  such  eldest  or 
only  son. 

The  settlement  contained  a  proviso  that  the  several  and 
respective  portions  or  sums  of  money,  thereinbefore  pro- 
vided to  be  raised,  should  be  raised  in  the  order  and  prior- 
ity in  which  they  respectively  stood,  and  were  placed  in 
the  settlement. 

Soon  after  the  marriage,  Joseph  Foster  Barham  being 
desirous  of  raising  the  sum  of  10,000/.  imder  the  power 
given  him  by  the  settlement,  an  arrangement  was  entered 
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1842.        into  with  the  trustees  of  Lady  Caroline's  fortune  tar  ad- 
Earl  of      vancing  to  him  10,000/.,  being  one  moiety  of  the  20,000/. 
Clarbndom    which  they  held  in  trust,  and  which  they  had  power  to 
Baaham.     advance  on  real  security.     Accordingly,  by  an  indenture 
dated  the  5th  February,  1793,  and  made  between  J.  F. 
Barham  and  Lady  Caroline  Barham  of  the   first  part, 
Thomas  Plummer  and  Thomas  Barham  of  the  second 
part,  and  Woodcock  and  Cardale  of  the  third  part,  it  was 
witnessed  that  Joseph  F.  Barham,  in  execution  of  the 
power  given  to  him  for  that  purpose  by  the  settlement  &c., 
did  direct  and  appoint  the  immediate  raising  and  payment 
of  the  full  sum  of  10,000/.  unto  him  the  said  Joseph  Foster 
Barham  for  his  own  sole  use  and  benefit,  and  that  the 
same  should  be  chargeable  upon  and  payable  out  of  the 
said  plantation,  hereditaments,  and  premises;  and  it  was 
by  the  same  indenture  further  witnessed  that,  in  pursu- 
ance of  the  direction  last  thereinbefore  contained,  and  in 
consideration  of  10,000/.  paid  to  the  said  Joseph  Foster 
Barham  by  the  said  Woodcock  and  Cardale,  being  one 
moiety  of  the  fortune  of  Lady  Caroline,  and  for  the  no- 
minal consideration  therein  mentioned,  they,  the  said 
Thomas  Barham  and  Thomas  Plummer,  bai^ained,  sold, 
assigned,  and  transferred,  and  Joseph  Foster  Barham  rati- 
fied and  confirmed  unto  Woodcock  and  Cardale,  their  exe- 
cutors &c.,  all  the  said  Mesopotamia  Plantation,  and  all 
and  singular  the  negro  and  other  slaves,  stock  and  cattle, 
coppers  &&,  houses,  utensils,  and  implements  thereto  be- 
longing, and  all  other  the  premises  comprised  in  the  term 
of  500  years  as  aforesaid^  to  hold  the  same  unto  said  Wood- 
cock and  Cardale,  their  executors,  administrators,  and  as- 
signs, from  the  day  of  the  date  of  the  said  indenture  for 
the  residue  of  the  said  term  of  500  years,  but  subject  to  a 
proviso  for  redemption  of  the  premises  on  payment  by  the 
said  Thomas  Barham  and  Thomas  Plummer,  their  execu- 
tors, administrators  or  assigns,  or  the  said  Joseph  Foster 


CASES   IN    CHANCXRY. 


693 


Barham^  his  heirs^  executors  or  administrators,  or  the  per- 
son or  persons  who  should  for  the  time  being  be  entitled 
to  the  freehold  and  inheritance  of  the  same  estates,  plant- 
ations, hereditaments  and  premises,  expectant  upon  the 
determination  of  the  said  term  of  500  years,  unto  the  said 
Woodcock  and  Cardale,  their  executors,  administrators  or 
assigns,  of  the  sum  of  10,000/.  of  lawful  money  of  Great 
Britain,  with  interest  for  the  same  at  and  after  the  rate,  at 
the  time,  and  in  manner  therein  mentioned. 

In  the  years  1800  and  1803,  Joseph  Foster  Barham 
being  seised  in  fee  of  an  estate  in  Jamaica,  called  the  Island 
Estate,  subject  to  a  mortgage  of  7000/.,  it  was  arranged 
that  the  remaining  moiety  of  Lady  Caroline's  fortune,  which 
was  now  improved  to  10,773/.,  should  be  advanced  to  him 
for  payment  of  that  mortgage,  and  for  his  other  occasions. 
Accordingly,  by  several  indentures,  and  ultimately  by  an 
indenture  of  the  2nd  May,  1803,  which  was  made  by  J. 
F.  Barham  of  the  one  part,  and  Cardale,  who  had  survived 
Woodcock  his  co-trustee,  of  the  other  part,  Barham,  in 
consideration  of  the  10,773/.  which  had  been  advanced  to 
him,  for  the  purposes  before  mentioned,  in  several  sums, 
conveyed  the  Island  estate,  with  its  slaves  and  appurte- 
nances to  Cardale,  his  heirs  and  assigns,  subject  to  a  pro- 
viso for  reconveyance  to  Barham,  his  heirs,  appointees  or 
assigns,  on  payment  by  Barham,  his  heirs,  executors  or  ad- 
ministrators, or  any  or  either  of  them,  unto  Cardale,  his 
executors,  &c.  of  the  principal  sum  and  interest,  at  the  time, 
and  in  manner  therein  mentioned. 

There  were  five  children  only  of  the  marriage,  viz., 
John,  William  Joseph,  Charles  Henry,  Mary,  and  Caroline 
Gertrude. 

By  deed-poll,  dated  the  10th  January,  1831,  Joseph 
Foster  Barham  and  Lady  Caroline,  his  wife,  appointed  the 
sum  of  10,000/.,  which  was  directed  to  be  raised  for  that 
purpose  under  the  term  of  1000  years,  amongst  their  four 
younger  children.   The  appointment  was  of  unequal  shares, 


1842. 

Earl  of 
Clarendon 

V. 

Barham. 
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1842.        but  by  an  aarrangement  amongst  the  younger  children  it 
^! — ""     '     was  acnreed  that  the  shares  should  be  consida^  equal. 

Earl  of  ^  ^ 

CLAmBNDOM  Joseph  Foster  Barham  by  his  will^  dated  the  22nd  June, 
Bakham.  1832^  after  directing  that  all  his  just  d^t»,  funeral  ex- 
penses^ and  the  costs  and  charges  of  proving  his  will,  and 
any  codicil  or  codicib  thereto,  should  be  paid  and  dis- 
charged by  his  executors  thereinafter  named,  as  soon  as 
conyeniently  might  be  after  his  decease,  by  and  out  ai  his 
personal  estate  not  thereinafter  specifically  bequeatiied,  and 
after  bequeathing  500/.  a-piece  to  bis  younger  children, 
and  charging  an  annuity  for  the  benefit  of  his  wife  on  eer- 
tain  estates  in  PembrdLcshire  in  exoneration  of  the  join- 
ture charged  on  the  estates  in  Jamaica,  and  after  making 
various  specific  devises  and  bequests  of  real  and  personal 
estate  not  affecting  his  estates  in  Jamaica,  devised  as  fd- 
lows : — '^  And  as  to  all  the  rest,  residue,  and  remainder  of 
my  estate  and  effects,  both  real  and  personal,  including  the 
freehold  and  reversion,  and  my  remaining  beneficial  estate 
and  interest  whatsoever,  of  and  in  the  estates  hereinbefore 
devised,  and  as  to  all  and  singular  my  securities  for  money, 
goods,  chattels,  estates  and  effects  whatsoever  and  where- 
sover,  not  hereinbefore  specifically  bequeathed,  whereof  or 
wherein  I,  the  said  Joseph  Foster  Barham,  or  any  person 
or  persons  in  trust  for  me  was  and  are,  or  is  or  shall,  at 
the  time  of  my  decease,  be  seised,  possessed  o^  or  entitled 
unto,  either  in  possession,  reversion,  remainder  or  expeet- 
ancy,  or  otherwise,  or  over  which  I  have  any  power  of 
appointment  by  way  of  disporition,  I  hereby  giv^ense 
and  bequeath,  direct,  limit,  and  appoint  the  same  (subject 
as  to  my  personal  estate  to  the  payment  of  all  my  jost 
debts,  funeral  or  testamentary  expenses,  and  the  several 
legacies  hereinbefore  given  and  bequeathed,  and  which  are 
not  hereby  specificaUy  charged  on  any  part  of  my  real  es- 
tate) unto  and  to  the  use  of  my  son  John  Barham,  his 
heirs,  executors,  administrators  and  assigns,  according  to 
the  natures  and  qualities  thereof  respectively,  to  and  for 
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his  and  their  own  use  and  benefit  absolutely  and  for  ever/'        1842. 
And  the  testator  appointed  Lady  Caroline  Barham^  John      earTop 
Barham^  and  Henry,  Earl  of  Thanet,  his  executors.  Clarendon 

The  testator  died  in  September,  1832,  and  Lady  Caro-      Barham. 
line  in  November  following,  leaving  the  several  before* 
named  children  surviving  them,  and  without  having  made 
any  appointment  of  any  part  of  the  settled  property  other* 
wise  than  as  before  mentioned. 

Soon  after  the  testator's  death  his  will  was  proved  by 
the  executors,  but  Lord  Thanet  did  not  act.  John  Bar- 
ham  immediately,  upon  the  death  of  the  testator,  entered 
into  possession  of  the  Mesopotamia  and  Island  estates,  and 
took  possession  of  his  father's  personal  estate.  In  1835, 
he  preferred  his  claim  for  compensation-money  in  respect 
of  the  slaves  on  both  plantations.  No  coimter-claim  was 
made  before  the  commissioners,  and  he  received  in  the 
whole  1200/.  on  that  account:  the  adjudication  being 
made  to  him  as  devisee  and  owner  of  the  estates. 

John  Barham  regularly  paid  to  the  four  youngest  chil- 
dren interest  on  their  respective  shares  of  the  moiety  of 
20,773/.,  and  of  the  10,000/.,  provided  for  them  by  the  set- 
tlement. In  1835,  he  contracted  with  his  brother  Charles 
for  the  purchase  of  part  of  the  share  of  the  latter  in  his 
mother's  fortune,  and  by  an  instrument  of  1836  that  con* 
tract  was  carried  into  execution,  the  portion  assigned  being 
to  the  value  of  2000/. 

In  March,  1837,  John  Barham  was  declared  a  lunatic, 
and  in  May,  1838,  he  died  intestate  and  without  issue. 

The  bill  was  filed  by  Katherine  Barham,  the  widow  and 
administratrix  of  John  Barham,  and,  upon  her  marriage 
with  the  Earl  of  Clarendon,  revived  against  William  Joseph 
Barham,  his  brother  and  sisters,  and  the  representatives  of 
the  trustees.  It  charged,  that  upon  the  death  of  Joseph 
Foster  Barham,  the  plantation  called  Mesopotamia  was  not 
nearly  of  sufficient  value  to  have  raised  and  paid  the  several 
before-mentioned  sums  of  10,000/.,  20,000/.,  10,000/.  and 

VOL.  I.  Z  Z  N.  C.  C. 


696  CASB8   IN   CHANCEET. 

1842.        10,000/.^  and  that  the  Island  plantation  was  not  more  than 
^ — ^'^      of  sufficient  value  to  have  raised  and  paid  the  before-men- 
Clarbmdon    tioned  sum  of  10^773/. ;  that  after  the  death  of  Joseph  F. 
Baebam.     Barham^  John  Barham  always  intended  that  the  charges 
upon  the  Mesopotamia  estate  should  be  raised  and  paid 
according  to  their  respective  priorities^  and  that  the  charge 
upon  the  Island  estate  should  be  raised  and  paid  thereout; 
that  he  acted  in  accordance  with  that  intention  by  empk^- 
ng  agents  to  manage  the  estates,  paying  interest  on  the 
charges,  and  otherwise;  and  that  he  had  frequently  ex- 
pressed his  (pinion,  in  conversation,  that  the  Mesopotamia 
estate  woifld  not  bear  all  its  charges,  but  that  they,  includ- 
ing his  own,  must  be  paid  according  to  priority* 

The  bill  prayed  accounts  of  what  was  due  in  respect  of 
the  several  charges,  and  that  the  Mesopotamia  estate  might 
be  sold  and  the  produce  applied  in  payment  of  what  should 
be  found  due  in  respect  of  the  several  charges,  according  to 
their  priorities ;  that  the  defendant,  William  Joseph  Bar- 
ham,  might  be  decreed  to  redeem  the  Island  estate  upoa 
pajrment  of  the  sum  of  10,773/.  charged  upon  it,  or  that  be 
might  stand  foreclosed  and  the  estate  be  sold  &c.;  for  an 
injunction  to  restrain  him  from  proceeding  to  recover  the 
estates,  and  for  a  receiver,  manager,  &c. 

The  case  made  by  the  answers  was,  in  substance,  this: 
— ^That  upon  the  death  of  Joseph  Foster  Barham,  John 
Barham  took  possession  of  the  estates  and  occupied  them 
until  his  lunacy,  as  beneficial  owner,  and  not  in  any  other 
capacity ;  that  having  become  entitled  in  fee  to  the  jixaU 
ations,  the  charges  to  which  he  was  previously  entitled 
under  the  settlement  became  merged  and  extinguished  in 
the  inheritance,  and  that  upon  his  death  the  estates  de- 
scended to  the  defendant,  J.  W.  Barham,  subject  only  to 
such  of  the  incumbrances  as  were  for  the  benefit  of  the 
younger  children  (including  the  2000/.  assigned  to  John 
Barham).  The  question  as  to  the  redemption  of  the  Island 
estate  was  submitted  by  the  defendants  to  the  judgment 
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of  the  Court.     They  denied  the  insuflSciency  of  the  estates 
to  meet  the  charges. 

Evidence  was  entered  into  on  both  sides.  The  object  of 
the  plaintiffs'  evidence  was  to  shew  the  intention  of  John 
Barham  to  keep  the  charges  on  foot. 


1842. 

Earl  op 
Clarendon 

V. 

Babham. 


Mr.  Tlrmey,  and  Mr.  James  Parker,  for  the  plaintiffs. — 
The  charges  which  John  Barham  had  upon  the  Mesopo- 
tamia estate  were  these:  10^000/.^  being  that  moiety  of 
the  fortune  of  Lady  Caroline  Barham,  which  was  lent  on 
the  security  of  the  Mesopotamia  estate;  20,000/.,  which 
by  the  settlement  was  directly  charged  upon  the  same  es- 
tate ;  2000/.,  which  had  been  assigned  to  him  by  Charles, 
and  10,000/.,  which  was  the  last  charge  under  the  settle- 
ment. It  was  competent  to  John  Barham  to  choose  to 
have  these  charges  kept  on  foot  or  merged.  The  question 
is,  which  was  most  beneficial  for  him  at  his  father's  death. 
If  the  first  charge  merged,  it  would  be  postponed  to  all 
his  father's  incumbrances.  No  court  of  equity  would  con- 
sider that  a  man  having  a  first  charge  would  give  up  that 
charge,  so  as  to  let  in  his  father's  creditors :  Forbes  v. 
Moffat  {a).  The  father's  estate  had  never  been  adminis- 
tered in  this  Court.  Admitting  that  an  heir-at-law  might 
be  presumed  to  have  his  charge  merged,  the  case  is  differ- 
ent here,  because  the  estate  is  directed  to  be  sold.  So, 
with  respect  to  the  second  charge,  if  it  be  considered  to 
have  merged,  he  loses  his  priority.  Independently,  there- 
fore, of  any  act  or  conduct  on  the  part  of  John  Barham, 
the  Court  will  presume  that  it  was  his  intention  to  keep 
these  charges  on  foot.  In  treating  of  this  doctrine  of 
presumption,  it  is  immaterial  whether  you  are  dealing 
with  the  legal  estate  or  an  equitable  charge:  Astley  v. 
Milles  (A),   Dofiisthorpe  v.  Porter  (c).     And  it  may  be 


(a)  18  Ves.  384.  (b)  1  Sim.  298;  see  p.  343. 

(e)  2Eden,  162;Ambl.  600. 
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1842.        remarked  in  favour  of  such  presumption^  that  in  case  of  t 
"^    ''^~.      sale  of  the  estates,  it  would  be  desirable  for  the  purchaser 

Earl  of  '  * 

Clarendon  to  purchase  the  actual  subsisting  chai^es  of  1792,  because 
;Babham.  they  would  over-ride  every  other  incumbrance  of  which  the 
purchaser  might  have  had  notice;  while,  on  the  other  hand, 
a  dry  legal  estate  would  not  protect  the  purchaser  against 
anything  of  which  he  might  have  had  constructive  notice: 
Toulmin  v.  Steere  (a). 

The  acts  and  conduct  of  John  Barham,  as  fiir  as  they 
go,  are  in  accordance  with  what  is  conceived  to  be  the 
right  presumption  in  this  case.  Instead  of  paying  off  the 
younger  children's  fortunes^  he  paid  interest  on  them.  He 
also  received  the  whole  slave  compensation-money  in  re- 
spect of  the  two  estates.  As  to  the  compensation-money^ 
as  no  counter-claim  was  presented  under  the  act  of  Paiha- 
ment,  it  is  submitted  that  he  is  entitled  to  the  whole :  Wl 
V.  Rear€hn{b),  Lloyd  y.  Lord  Trimlestown{c). 

Lastly,  the  plaintiff  is  not  bound  to  redeem  the  Island 
estate,  but  the  defendant  William  Joseph  Barham  takes 
it  cum  onere :  Scott  v.  Beecher  (d).  Lord  Ilchester  y.  Lord 
Carnarvon  {e). 

Mr.  mffram,  and  Mr.  Lhyd,  for  the  defendant  William 
Joseph  Barham. — The  general  rule  is,  that  where  a  person 
is  seised  in  fee  of  an  estate^  and  is  also  entitled  to  a  charge 
on  it,  if  he  does  no  act  to  keep  the  chaise  on  foot,  it 
merges  in  the  inheritance :  Tyler  v.  Lake  (/),  Brown  v. 
Stead  {g),  Smith  v.  Phillips  (A).  In  order  to  keep  alive  the 
charges  in  cases  of  this  nature,  there  must  be  some  strong 
indication  of  intention  to  that  effect :  Lord  Selsey  v.  Lord 
Lake  (i).  Parry  v.  fVriffht  {j).    [The  Vtce-Chancelhr.—Wzi 

(a)  3  Mer.  210.  (/)  4  Sim.  351. 

(b)  2  Russ.  608.  (g)  5  Sim.  535. 

(c)  4  Sim.  296.  {h)  lKeen,694;see3Bea¥.513. 

(d)  5  Madd.  93.  (i)  1  Beav.  146. 

(e)  1  Beav.  209.  (j)  1  Sim.  &S.369;  5  Rus.H2. 
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Toulmin  v.  Steere  decided  on  that  principle  ?]  That  case 
was  one  of  contract^  the  present  is  between  volunteers. 
Sir  William  Granfs  observations  in  Forbes  v.  Moffat  shew, 
that  the  principles  as  to  merger  in  these  cases  arise  out 
of  the  actual  or  presumed  intention  of  the  party  entitled 
to  the  charge  on  the  one  hand,  and  the  beneficial  owner* 
ship  on  the  other.  "Upon  this  subject/'  he  says,  ''a 
court  of  equity  is  not  guided  by  the  rules  of  law.  It  will 
sometimes  hold  a  charge  extinguished  where  it  would  sub- 
sist at  law,  and  sometimes  preserve  it  where  at  law  it  would 
be  merged.'^  These  observations  are  applicable  to  a  charge 
secured  by  a  legal  estate,  as  well  as  a  mere  equitable  charge. 
Then,  what  is  the  evidence  of  John  Barham's  intention  to 
keep  these  charges  on  foot  against  the  heir?  It  does  not 
appear  that  his  father  left  any  debts :  at  all  events  it  is  clear 
that  John  Barham  believed  that  all  his  father's  debts  were 
paid.  If  so,  the  argument,  that  the  charge  was  available 
for  postponing  his  father's  debts,  is  at  an  end.  Is  the 
mere  possibility  of  the  existence  of  debts  a  sufficient 
ground  for  presuming  an  intention  to  keep  the  charge  on 
foot? 

But  whatever  be  the  situation  of  these  charges,  if  the 
personal  estate  of  the  testator  Joseph  Foster  Barham  and 
the  corpuB  of  the  real  estate  are  not  sufficient  to  pay  them, 
the  defendant  is  entitled  to  have  the  rents  and  profits 
received  by  John  Barham,  applied  pro  tanto  in  reduction 
of  the  charges.  For  this  purpose  the  rents  and  profits 
must  be  considered  as  part  of  the  land  itself:  Brudenelly. 
Boughion{a),  In  cases  where  land  has  been  equitably 
charged  by  will  for  the  payment  of  debts  and  legacies,  and 
there  is  a  deficiency  of  assets,  it  has  been  usual  to  insert 
in  decrees  in  administration  suits,  a  direction  that  the  heir 
or  devisee  shall  account  for  the  rents  and  profits  which  he 
has  received :  Seton  on  Decrees,  pp.  86, 89, 93  ;  Fenoulet  v. 
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(a)  2  Atk.  272. 
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PoMovant  {a).  If  that  be  the  constant  course^  and  if  a 
mortgage  is  a  debt^  and  if,  as  in  this  case,  the  pledge  is 
the  only  security,  how  can  John  Barham  be  allowed  to 
apply  to  his  own  use  the  surplus  of  the  rents  and  profitSi 
he  having  entered  with  notice  of  the  trust,  and,  finom  the 
circumstances  of  the  case,  being  fully  aware  that  the 
carpus  of  the  estate  was  insufficient  to  pay  the  charges 
upon  it? 

Then,  as  to  the  question  whether  the  Island  estate  is  the 
primary  fund  for  the  payment  of  the  mortgage  up<m  it 
In  support  of  the  affirmative  of  that  proposition  SeoU  v. 
Beecher  has  been  cited.  It  is  remarkable,  however,  that 
no  authority  appears  to  have  been  produced  in  ai^pment, 
or  relied  upon  in  the  judgment  in  that  case,  in  support  of 
the  particular  point  which  it  decides.  Sir  Jolm  Leach  ii 
reported  to  have  said,  that  by  the  gift  to  Elisabeth  Tjwtk^ 
as  residuary  legatee,  the  personal  estate  of  James  Tyson 
became  her  personal  estate.  That,  however,  was  assuming 
the  very  point  in  issue  between  the  parties.  How  could  it 
be  her  personal  estate  until  she,  as  executrix,  had  paid  the 
testator^s  debts,  or  done  some  act  to  change  the  previous 
liability  from  the  personal  to  the  real  estate  ?  [The  Ficf- 
ChanceUor. — There  is  a  line  in  the  judgment,  which 
glances  at  some  evidence  which  would  render  the  apfdica- 
tion  of  the  general  principle  in  that  case  unnecessaiy.  I 
allude  to  the  words,  '^  She  elected,'^  &c.] 


Mr.  Koe^  Mr.  Hall,  Mr.  RonUUy,  Mr.  Jeremy,  and  Mr. 
Shadwell,  appeared  for  other  parties. 

Mr.  Tinney,  in  reply. — In  Scott  v.  Beecher  the  widow 
chose  to  take  the  personalty  which  the  testator  had  given 
her.  She  became  his  residuary  legatee,  and  also  his  debtor 
for  so  much  of  the  personalty  as  was  required  for  payment 


(a)  1  Dick.  253. 
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of  his  debts.  Bat  it  was  the  testator's  debt^  and  not  hersi 
for  which  the  estate  was  mortgaged ;  her  personal  repre- 
sentative, therefore,  was  clearly  not  responsible  for  that 
debt,  and  the  heir  was  held  bound  to  take  the  estate 
cum  onere.  [The  Vice-chancellor  observed  that  the  same 
point  might  have  been,  but  did  not  appear  to  have  been 
made  in  Perkyna  v.  Bayntun  (a).  He  also  referred  to 
Gilbert's  Lex  Prat,  {b),  and  Lord  Belvedere  v.  Rochfort  (c).] 
The  passage  in  Gilbert  was  cited,  but  without  success,  be- 
fore Lord  Lyndhurst,  C.  B.,  in  Evans  v.  Smiihson  {d),  which 
his  Lordship  decided  in  accordance  with  Scott  v.  Beecher. 
The  case  of  Lord  Belvedere  has  been  observed  upon  by 
Lord  Thurlow  in  Tweddell  v.  TweddeU  (e),  and  by  Lord 
Alvatdey  in  Woods  v.  Huniingford{f), 


1842. 

Earl  of 
Clarvndon 

Babhaii. 


The  Vicb-Chancellob. — ^In  this  case  the  parties  have 
expressed  a  wish  that  the  questions  between  them  should 
be  decided  by  the  Court  at  the  present  stage  of  the  cause 
rather  than  at  a  later  period,  and  the  facts  proved,  and  those 
not  disputed,  render  this  to  a  great  extent,  if  not  alto« 
gether,  practicable,  without  any  substantial  impropriety  or 
singularity.     The  first  question  is  as  to  the  capital  sums, 


July  25th, 


(a)  2  P.  W.  664,  n. 

(6)  "If  the  grandfather  mort- 
gages his  lands,  and  covenants  to 
pay  the  mortgage  money,  and  the 
land  descends  to  the  father,  and 
the  father  dies,  leaving  a  personal 
estate  of  his  own,  it  shall  not  go 
in  exoneration  of  the  mortgage  of 
those  lands  descended  to  the  grand- 
son, because  the  personal  estate  of 
the  father  was  not  liable  to  the 
grandfather's  debt,  and  there  is  no 
equity  that  any  part  of  the  personal 
fortune  of  one  should  be  applied  in 
exoneration  of  such  debt.  Whence 
U  seenu  that  if  the  father  had  been 
executor  to  the  grandfather ^  and  the 


grandfather  had  left  assets  to  the 
value  of  the  debt,  and  the  father 
had  converted  them  to  his  own  use, 
then  so  much  of  the  father's  per* 
sonal  estate  had  been  liable  to  the 
payment  of  the  grandfather's  debts; 
and  the  grandson  could,  in  such 
case,  have  come  upon  the  father's 
executors,  to  exonerate  the  mort^ 
gage  out  of  the  father's  personal 
estate,"  And  see  Treat,  Eq,  Vol. 
2,  p.  289. 

(c)  5Bro.P.C.299(ed.Toml.). 
{d)  Not  reported. 
(/)  2  Bro.  C.  C.  101. 
(/)  3  Vcs.  130. 
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1842.  which  by  the  settlement  of  1792^  executed  on  the  marriage 
Earl  op  ^^  ^^'  Joseph  Foster  Barham  and  Lady  Caroline  Tufton, 
CLAmvNDON  ^ere  charged  upon  an  estate  in  Jamaica,  caUed  the  Meso- 
Bakhaic.  potamia  estate,  in  favour  of  the  eldest  son^  and  the  other 
children  of  the  marriage  respectively  in  unequal  propor- 
tions. It  is  contended,  on  the  part  of  some  of  the  defend- 
ants, that  so  much  of  these  sums  as  the  eldest  son,  Mr. 
John  Barham,  became  entitled  to,  has  been  whoUy  or 
partially  extinguished  in  the  inheritance  of  the  estate 
charged,  he  having  acquired  that  inheritance  by  descent 
or  devise  from  his  father.  The  title  is  so  circumstanced, 
that  this  is  a  question  of  intention;  not  of  merger,  inde- 
pendent of  intention.  So  far  as  the  acts  and  conduct  of 
Mr.  John  Barham  are  in  proof,  I  think  that  they  do  not 
afford  any  evidence  whatever  of  any  intention  of  extin- 
guishment on  his  part,  but  that  they  rather  tend  the  con- 
trary way.  Assuming,  however,  the  evidence  of  acts  and 
conduct  on  his  part  to  be  none  or  neutral,  it  must  be  con- 
sidered which  view  was  the  more  favourable  to  his  interest 
— what  intention  a  prudent  adviser  would  have  recom- 
mended him  to  declare,  if  any.  As  to  this,  there  can,  I 
conceive,  be  no  doubt.  His  title  to  the  Mesopotamia 
estate  was  under  the  will,  and  subject  to  the  debts  of  his 
father,  to  which  the  charges  created  by  the  settlement  ia 
favour  of  the  children  were  paramount ;  and  though  pro- 
bably the  amount  of  Mr.  Joseph  Foster  Barham's  assets 
rendered  this  liability  of  little  or  no  importance  or  mt* 
teriality,  yet,  considering  the  impossibility  of  certain  know- 
ledge by  one  man  of  the  extent  of  debt  or  liability  whidi 
another  may  have  contracted,  whether  by  suretyship,  by 
covenants  in  leases,  breaches  of  trust,  or  otherwise,  and 
considering  that  the  lunacy  of  Mr.  John  Barham,  which 
continued  to  his  death,  had  its  commencement  within  less 
than  six  years  from  the  decease  of  Mr.  Joseph  Foster 
Barham,  such  a  condition  of  the  title  upon  a  question  of 
presumed  intention  is  not  to  be  overlooked.     A  more 
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striking  subject  of  observation  in  this  view  is  probably, 
however,  the  nature  of  the  different  charges  by  which  the 
Mesopotamia  estate  was  affected,  of  their  priorities,  and 
of  the  rights  in  them.  Under  these  considerations,  having 
regard  to  the  great  uncertainty  of  the  Mesopotamia  estate 
being  saleable  for  so  much  as  the  amount  of  the  capital 
sums  charged  upon  it,  and  to  the  interest  that  Mr.  John 
Barham  had  in  preserving  a  voice  and  common  right  with 
respect  to  the  mode  and  time  of  enforcing  payment  of 
that  which  his  property  had  to  pay,  it  is  impossible  to  say 
that  he  at  any  time  stood  indifferent  upon  the  question  of 
extinguishment,  or  that,  up  to  the  moment  of  his  lunacy, 
it  was  not  manifestly  for  his  interest  to  prevent  and  deny 
the  application  of  any  such  doctrine  or  notion.  As  to  this 
part  of  the  case,  whether  upon  principle  or  upon  authority, 
whether  relying  upon  Forbes  v.  Moffat^  or  dealing  with  the 
matter  as  if  Forbes  v.  Moffat  had  not  existed,  I  have  no 
doubt  whatever. 

It  has,  however,  been  argued,  that  Mr.  John  Barham's 
receipts,  in  his  lifetime,  were  such  as  to  have  the  effect  of 
satisfying  wholly,  or  to  some  extent,  his  portions  of  the 
charges  to  which  I  have  been  referring.  No  such  effect 
can  be  ascribed  to  his  possession  of  his  father's  assets, 
other  than  the  property  which  the  settlement  charged  with 
these  sums,  certainly;  for  the  property  so  charged  was 
the  only  fund  applicable  to  their  payment.  As  to  his 
enjoyment  of  the  property  charged,  that  was  in  the  cha* 
racter  of  owner,  not  in  the  character  of  incumbrancer  or 
trustee.  He  might,  probably,  have  been  required  by  any 
of  the  incumbrancers  to  take  possession  as  an  incum- 
brancer, or  to  devote  the  rents  and  produce  of  the  pro- 
perty, or  allow  them  to  be  devoted,  to  the  direct  discharge 
of  the  incumbrances;  but  such  a  requisition  was  never 
made,  and  I  am  not  prepared  to  say,  that  he  either  in- 
tended, or  was  placed  in  a  position  in  which  by  contract 
or  duty  he  was  bound,  to  apply  any  portion  of  what  he 
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received  from  the  property  for  crope  or  annual  profiti^ 
towards  the  liquidation  of  his  own,  or  any  other  incum- 
brance upon  it.  Mr.  Lloyd  has  said,  that  in  suits  for  the 
administration  of  the  assets,  real  and  personal,  of  deceased 
persons,  where  by  law,  or  by  their  wills,  the  real  estate  it 
subject  to  debts,  or  to  debts  and  legacies,  it  is  the  rule 
and  constant  practice  of  the  Court,  in  the  event  of  a  defi* 
ciency  of  the  personal  estate  and  the  carpus  of  the  retl 
estate,  to  charge  the  heir  or  devisee  of  it  subject  to  the 
debts  or  debts  and  legacies,  who,  in  that  character,  haa  been 
receiving  the  rents  since  the  death  of  the  testator  or  intes- 
tate, with  those  rents  respectively,  for  the  purpose  of  supply- 
ing the  deficiency ;  and  that  on  the  ground  of  the  trusts 
of  the  terms,  of  which  John  Barham  had  notice,  or  other- 
wise, a  similar  course  ought  to  be  pursued  here.  In  the 
cases  to  which  Mr.  Lloyd  refers,  the  rule  and  practice  may 
or  may  not  be  as  extensive  and  universal  as  he  considen 
them.  But  however  that  may  be,  I  am  not  prepared  to 
say,  that  the  same  course  is  proper  here,  that  the  mode  of 
dealing  with  assets,  whether  for  payment  of  debts,  or  of 
debts  and  legacies,  is  applicable  to  a  case  such  as  this,  ot 
that  the  position  of  Mr.  John  Barham  was  not  substan- 
tially that  merely  of  a  mortgagor  in  possession  as  owner, 
keeping  down  the  interest  of  a  mortgage,  which  he  was 
not  under  a  personal  liability  in  respect  either  of  interest 
or  principal  to  pay.  Upon  the  cases  of  Ex  parte  Wilsam  (a), 
Bertie  v.  Lord  Abingdon  (6),  Gresley  v.  Adderley  (c),  J%omM 
V.  Brigstocke  {d),  and  other  authorities  of  that  class,  as  well 
as  upon  principle,  it  seems  to  me  that  I  ought  not,  in 
favour  of  the  incumbrancers  on  the  Mesopotamia  estate, 
to  direct  an  account  of  the  crops  or  annual  profits  of  it 
received  by  John  Barham.  The  counsel  for  the  heir-at- 
law  have  not,  nor  have   the   counsel  for  the  younger 


(a)  2  Ves.  &  B.  252. 
(6)  3  Mer.  5S0. 


(c)  1  Swantt.  573. 

(d)  4  Run.  64. 
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childi^n,  contended  that  Mr.  Joseph  Foster  Barham's  re-  1842. 
ceipts  from  the  Mesopotamia  estate  are,  in  the  event  of  e^J^iTop 
a  deficiency,  or  otherwise,  to  be  charged  against  his  Clarbndof 
10,000/.,  or  otherwise  against  him,  or  accounted  for  by  Bamam. 
his  assets.  What  I  have  said,  I  have  not  intended  to 
apply  to  interest  on  the  sums  in  question,  in  respect  of 
any  time  previous  to  John  Barham^s  death.  The  interest 
on  all  the  charges  created  by  the  marriage  settlement,  as 
well  as  on  the  mortgages  has,  without  prejudice  to  any 
other  question,  been  agreed  on  all  hands  to  be  considered 
as  claimable  only  from  the  decease  of  Joseph  Foster  Bar- 
ham,  and  as  having  been,  and  so  far,  if  at  all,  as  now 
unsatisfied,  being  chargeable  from  that  time  to  the  decease 
of  John  Barham  primarily  on  the  personal  estate  of  John 
Barham.  Nor,  in  what  I  have  said,  have  I  intended  to 
refer  to  the  10,000/.,  which  belonged  to  Mr.  Joseph  Foster 
Barham,  and  was  the  first  charge  created  by  the  settle- 
ment on  the  Mesopotamia  estate.  I  apprehend,  how- 
ever, that  with  an  exception  to  be  presently  mentioned, 
the  grounds  and  reasons  upon  which  in  my  judgment  the 
capital  of  so  much  of  the  charges  as  Mr.  John  Barham 
was  in  his  own  right  entitled  to,  must  with  interest  from 
his  death  be  considered,  as  I  have  said,  to  be  wholly  un- 
satisfied  and  unextinguished,  apply  at  least  as  strongly  and 
with  the  same  effect  to  this  sum  of  10,000/.,  to  say  nothing 
of  the  mortgage  to  which  it  was  subject,  or  of  the  duties 
belonging  to  his  office  of  executor.  The  whole  of  the 
10,000/.,  therefore,  charged  in  Mr.  Joseph  Foster  Bar- 
ham's  favour  by  the  settlement,  must  be  considered,  I 
conceive,  as  having  remained  a  subsisting  charge  at  Mr. 
John  Barham's  death,  subject  to  an  exception  already 
alluded  to,  which  is  this :  If  the  compensation-money  in 
respect  of  the  Mesopotamia  slaves,  subjected  with  the 
estate  to  the  charges  created  by  the  settlement,  had  been 
received  by  Mr.  Joseph  Foster  Barham,  it  would,  I  think, 
as  between  his  10,000/.  and  the  other  of  those  charges. 
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1842.  have  been  incumbent  on  him  to  apply  it  in  reduction  of 
^J^^Jj^]^  the  capital  of  his  10,000/.  It  represented  part  of  the 
Clarendon  corpus  of  the  property  charged.  Beceived^  as  it  was,  by 
Barham.  Mr.  John  Barham  in  the  character  of  his  father's  devisee, 
it  became  not  less,  I  conceive,  subject  to  that  obligation 
in  the  hands  of  Mr.  John  Barham,  whom  the  same  will 
constituted  residuary  legatee  and  executor,  as  weD  as 
devisee ;  and,  I  am  of  opinion,  that  the  personal  estate  at 
Mr.  Joseph  Foster  Barham,  or  of  Mr.  John  Barham,  must 
indemnify  those  who,  under  the  settlement,  are  interested 
in  the  charges  created  by  it,  subsequently  to  the  first 
10,000/.,  from  the  interest  of  this  sum  up  to  the  death 
of  Mr.  John  Barham,  (this  having  been  agreed  between 
the  parties  without  prejudice),  and  as  at  the  time  of  John 
Barham's  death  from  a  portion  of  the  capital  of  it  equal 
to  the  compensation-money  that  I  have  mentioned.  1 
should  here  state,  that  the  cause  has  been  argued  and 
treated  before  me  on  the  assumption,  that  the  personal 
estate  of  Joseph  Foster  Barham  received  by  John  Barham, 
was  much  more  than  sufficient  for  the  payment  of  Joseph 
Foster  Barham's  funeral  and  testamentary  expenses,  and 
all  his  mortgage  and  other  debts  and  legacies ;  and  that 
John  Barham  died  amply  solvent  as  to  his  personal  estate: 
all  parties  have  so  represented  the  matter  to  be. 

It  remains  to  consider  the  fortune  of  Lady  CaroUne 
Barham;  the  rights  in  which  must,  I  think,  be  treated 
without  any  regard  to  the  circamstance  that  part  of  it 
happens  to  be  secured  by  a  mortgage  of  the  first  lOflOOL, 
and  the  other  part  by  a  mortgage  on  an  estate  of  Mr.  Jo- 
seph Foster  Barham's,  called  the  Island  estate.  The 
whole  of  her  fortune  was  settled,  and  was  borrowed  from 
the  trustees  or  trustee  of  it  by  Mr.  Joseph  Foster  Barham, 
who  became  liable  as  a  debtor  to  make  good  the  whole  of 
it.  The  trustees  acquired  in  respect  of  it  the  general  rights 
of  creditors  of  Mr.  Joseph  Foster  Barham,  besides  a  lien 
on  those  portions  of  his  property  on  which  security  for  it 
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was  taken  from  him.     The  debt  was  due  to  the  trustees^         1842. 
and  in  them  the  securities  were  vested.    There  was  no  di-       rTm- 

£iARL  OF 

rect  debt  from  him  or  his  assets  to  the  children^  or  any  of  Clarendon 
them  in  this  respect.  For  reasons  and  on  grounds  suffi-  Barham. 
ciently  appearing  from  what  I  have  said^  I  conceive  that 
the  whole  capital  of  this  fortune  of  Lady  Caroline  Barham 
remained  a  subsisting  debt  from  the  assets  of  Mr.  Joseph 
Foster  Barham^  at  the  death  of  Mr.  John  Barham,  with 
regard  to  his  own  shares  equally,  and  those  of  his  brothers 
and  sisters.  It  is  true  that  he  was  in  possession  of  the 
Island  estate  upon  which  a  part  of  this  fortune  was  se- 
cured by  a  mortgage,  as  the  residue  was  secured  by  a  mort- 
gage of  the  10,000/.  But  the  character,  intention,  and 
circumstances  of  his  possession,  both  of  the  Island  estate 
and  of  the  Mesopotamia  estate  were  the  same;  and  he 
neither  was  bound  by  contract  or  duty,  nor  intended,  as  I 
conceive,  to  apply  any  part  of  the  crops  or  annual  profits 
that  he  received  towards  liquidation  of  any  part  of  the  ca- 
pital of  the  sums  charged  on  either  estate.  With  regard 
to  the  Island  compensation-money,  it  was  claimed  and  re- 
ceived by  him  as  his  father's  devisee ;  and  I  think  that  he 
must  be  taken  to  have  received  it  generally  as  part  of  his 
father's  general  assets,  and  that  otherwise  it  was  not  in- 
tended or  liable  to  be  applied  or  ascribed  by  him,  and  did 
not  become  ascribed  to  any  particular  purpose  or  object. 
The  plainti£fs  have  conceded  that  the  deficiency,  if  any,  of 
the  Island  mortgage  seciirity  as  it  now  stands,  to  make 
good  tlie  mortgage  debt  upon  it,  must  be  supplied  by  the 
personal  estate  of  Mr.  Joseph  Foster  Barham  or  of  Mr. 
John  Barham.  I  have  not  alluded  to  the  purchase  by 
Mr.  John  Barham  of  a  part  of  the  share  of  one  of  his  bro- 
thers in  a  portion  of  the  settlement  funds.  That  share 
must  be  subject  from  the  time  of  the  purchase  to  the  same 
considerations  as  Mr.  John  Barham's  original  share  in  the 
same  funds.  It  has  been  suggested  that  part  of  the  pro- 
perty subjected  by  the  settlement  to  the  charges  created 
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1842.        by  ^^  ^^  ^^^  Mesopotamia  estate  was  of  the  nature  of  per- 
^^ — * — '      sonaltyi  so  as  to  render  it  necessary  to  apportion  those 

Karl  of 

Clarendon    charges  between  the  diflPerent  parts  of  the  property  liable. 
Barham.      If  80,  this  must  be  provided  for. 

I  have,  I  think^  only  farther  to  consider  whether  the 
Island  estate  as  it  now  stands  is  the  prior  or  the  secondaiy 
fund  for  the  payment  of  the  Island  mortgage  debt.  To 
the  dischai^  of  an  ordinary  debt  due  from  Mr.  Joseph 
Foster  Barham,  his  personal  estate  ought^  I  apprehend,  in 
the  ordinary  course  to  be  first  applied.  It  has  been  con- 
tended^ however^  by  the  plaintiffs^  that  with  r^ard  to  the 
sum  secured  on  the  Island  estate  this  cannot  be^  and  that 
to  the  payment  of  that  sum  the  Island  estate  must  pri- 
marily be  applied.  The  first  reason  assigned  for  this  is, 
that  there  is  evidence  in  the  cause  shewing  (as  the  plain- 
tiffs insist)  that,  in  point  of  fSeu^t,  Mr.  John  Barfaam  in- 
tended that  as  between  the  personalty  and  the  mortgaged 
realty  liable  to  this  debt,  the  latter  should  be  the  prior 
fund  to  be  applied.  I  am  unable  however  to  discover  any 
such  evidence.  It  is  true,  that  in  my  opinion  there  was  sn 
absence  of  intention  on  his  part  that  any  part  of  the  capi- 
tal of  his  mother's  fortune  should  be  considered  as  either 
satisfied  or  extinguished.  But  this  does  not  appear  to  me 
to  amount  to  any  thing  for  the  present  purpose.  Heconld 
not  as  to  the  other  persons  interested  in  Lady  CaroUne's 
fortune,  without  their  consent  (a  consent  neither  asked  nor 
obtained,  nor  probably  thought  of),  relieve  any  portion  of 
his  father's  assets  from  the  liability  under  which  the  whole 
of  those  assets  was  to  make  good  that  fortune,  and  I  do 
not  see  any  ground  whatever  for  saying  that  he  ever  in 
fact  indicated  any  wish  or  design  that  any  one  part  should 
wholly  or  partially  indemnify  any  other  part  of  the  assets 
in  respect  of  it.  The  other  assigned  reason  is^  that,  inde- 
pendently of  any  proof  of  actual  intention,  the  united  cha- 
racters of  acting  executor  and  sole  residuary  legatee,  as 
well  as  heir  and  devisee  of  his  father^  having  rendered  Mr. 
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John  Barham  solely  and  equally  interested  in  the  whole 
of  the  funds  from  which  the  fortune  was  due^  it  is  a  neces- 
sary consequence  that  the  portion  of  those  funds  specifi- 
cally pledged^  though  not  exclusively  liable  for  its  pay- 
ment, must  bear  the  burthen  of  the  pledge  without  indem- 
nity or  contribution.  The  necessity  of  such  a  consequence 
is  not  obvious  to  my  apprehension.  The  general  rule  is, 
that  a  pledge  or  security  for  a  debt,  though  having  its  full 
operation  in  favour  of  the  creditor,  does  not  take  away  the 
character  of  debt,  and  neither  excludes  him  from  any 
other  remedy,  nor  changes  or  affects  the  mode  in  which  as 
between  those  who  take  the  debtor's  property,  subject  to 
his  debts,  that  property  is  to  be  applied.  Generally,  with 
regard  to  such  a  question,  the  case  is  dealt  with  as  if  the 
pledge  or  security  did  not  exist.  I  do  not  forget  the  dis- 
tinctions or  exceptions  established  or  recognised  in  Lutkins 
V.  Leiffh  {a),  HalliweU  v.  Tanner  (4),  Wythe  v.  Henmker  (c), 
and  the  authorities  to  which  reference  is  there  made,  dis- 
tinctions or  exceptions  proving  the  rule,  but  otherwise 
seeming  to  me  to  have  no  place  in  the  present  case. 

If  the  mere  fact  of  the  union  of  interests  were  material,  it 
would  have  had  its  operation  and  effect,  though  Mr.  John 
Barham  had  died  within  an  hour  of  his  father's  death 
Ignorant  of  it.  In  that  case  there  might  have  arisen,  and 
as  matters  are,  there  may  arise,  an  absolute  necessity  for 
deciding  which  is  the  first  fund  for  paying  an  unsecured 
specialty  debt  due  from  Mr.  Joseph  Foster  Barham.  Sup- 
pose such  a  creditor  in  existence:  it  would  be  contrary  to 
all  principle  to  hold  that  his  caprice  or  election  should 
decide  between  real  estate  now  belonging  to  one  person, 
and  personal  estate  now  belonging  to  another,  which  of 
the  two  is  finally  to  bear  the  burden.  The  Court  must 
decide  in  such  a  case.    And  on  what  ground  could  it  be 


1842. 


Earl  of 
Clarbmdon 

V. 

Barham. 


(a)  Ca.  temp.  Talb.  53.  {h)  1  Russ.  &  M.  633. 

(c)  2  Myl.  &  K.  635. 
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held>  that  the  personal  estate  ought  not^  as  between  that 
and  the  real  estate^  to  be  first  applied  ?  What  could  hare 
taken  place  in  the  event  that  I  have  supposed — ^what  has^ 
in  factj  taken  place^  to  change  the  ordinary  course  as  to 
such  an  unsecured  debt?  In  my  opinion  nothing.  Ifso^ 
in  the  absence  of  proof  of  actual  intentiouj  why  should  the 
mortgage  or  pledge  make  any  difference  ?  Yet,  if  the 
plaintiffs'  contention  is  right,  they  would  in  the  event  of 
the  mortgagees  recovering^  as  it  is  admitted  that  they  are 
entitled  to  recover,  their  debt  agidnst  the  general  personal 
estate  of  Joseph  Foster  Barham,  be  entitled  to  stand  in 
the  mortgagee's  place  against,  or  be  indemnified  by  the 
Island  estate.  The  foundation  of  such  a  state  of  things 
in  principle  I  am  unable  to  see.  Agreeing  entirely  with 
the  doctrine  laid  down  in  Bagot  v.  Oughi(m{a),  sudEvebfnT. 
Evelyn  (6),  which  has  been  recognised  in  many  other  cases, 
(particularly  one  in  this  family,  Barham  v.  Lord  TTkime/  (c) ), 
I  do  not  see  any  dear  and  irresistible  reason  for  not  hold- 
ing that  an  executor,  who  being  also  sole  residuary  lega- 
tee, has  received  more  personal  estate  than  enough  to  pav 
all  the  funeral  and  testamentary  expenses,  and  debts  and 
liabilities  of  every  description,  as  well  as  legacies,  becomes 
himself  substantially  debtor  to  the  creditors  of  the  testa- 
tor. And  whether  such  an  executor  is  sole  executor  or  sur- 
vived by  a  co-executor,  I  apprehend  that  the  doctrine  of 
Lord  Chief  Baron  Gilbert,  Lex  PrtsL  815,  equally  appUes 
in  principle.  Thecasealsoof  Z^orcifBe/bedere  v.i{oc^/br/(iQ, 
in  the  House  of  Lords,  (though  I  am  aware  of  what  Lord 
ThurUnv  has  in  TweddeU  v.  Tu>eddeU  (e),  and  Lord  AbMmkff 
in  Woods  v.  Huntingford  (/),  said  of  that  case),  may  be 
thought  to  have  at  least  a  considerable  bearing  the  same 
way,  and  consequently  against  the  plaintiffs.  Lord  Tkwr- 
low,  who,  as  leading  counsel,  signed  the  case  for  the  sac- 


(a)  1  P.  W.  347. 
(6)  2  P.  W.  659. 
(c)  3  M.  &  K.  607. 


(<0  5  Bro.  P.  C.  299, 
(e)  2Bro.  CC.  101, 
(/)3  Vcs.  130. 
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cessfiil  party^  the  respondent  in  Lord  Belvedere  v.  Rochfort^  1842. 
appears  to  have  considered  that  the  House  of  Lords  held^  Earlop 
but  ought  not  to  have  held,  that  the  mortgage  debt  in  Clarendon 
question  there  had  been  made  the  debt  of  Robert  Boch-  Barhau. 
fort^  the  grandfather^  as  between  his  real  and  his  personal 
estate;  and  he  is  reported  as  having  said^  ''  In  that  case 
Oeorge  had  a  fee-simple  in  the  estate,  he  was  capable 
of  giving  it  after  the  charges  were  extinguished.^'  But  I 
am  not  at  all  persuaded  that  he  dissented  from  the  doc- 
trine to  be  found  in  Gilbert,  and  upon  which  doctrine,  the 
printed  cases  in  Lord  Belvedere  v.  Rochfort,  and  the  state- 
ments of  Lord  Tkurlow  and  Lord  Alvanley,  in  Tweddell  v. 
Tweddell  and  Woods  v.  Huntingford,  shew,  if  not  the  cer- 
tainty, at  least  a  very  high  degree  of  probability,  that  in 
Lord  Belvederes  case,  both  Lord  Lifford  and  the  House  of 
Lords  meant  to  act  and  did  act  independently  of  Lord 
JoceJyn's  decree,  and  not  by  reason  or  in  consequence  of 
what  Lord  Jocelyn  had  done.  Nor  can  I  see  that  Perkyns 
V.  Bayntun  (a),  as  to  which  I  have  examined  the  Registrar's 
book,  is  at  variance  with  this  doctrine.  In  Perkyns  v. 
Bayntun  no  account  was  sought  of  the  personal  estate  of  Sir 
William  Osbaldistone,  who  had  died  a  quarter  of  a  century 
before  the  suit.  What  was  its  amount,  whether  it  was 
considerable  or  inconsiderable,  whether  as  to  his  personal 
estate  in  fact  he  died  solvent  or  insolvent,  was  not  stated, 
and  does  not  appear.  The  point  in  Gilbert  seems  not  to 
have  been  raised  or  touched  in  that  case.  Upon  the  whole, 
thinking  the  opinion  of  Lord  Chief  Baron  Gilbert  well 
founded  in  principle  and  corroborated,  if  touched,  by  Lord 
Belvederes  case,  I  should,  had  the  cases  of  Scott  v. 
Beecher{b),  Evans  v.  Smithson{c)  and  Lord  Hchester  v. 
Lord  Carnarvon  (d)  not  existed,  have  held  and  decided  that 
the  personal  estate  of  Joseph  Foster  Barham,  and  there- 

(a)  2  p.  W.  664,  n.  (c)    Not  reported. 

(4)  5  Madd.  96.  (d)    1  Beav.  209. 

VOL.    I.  AAA  N.  C.  C. 
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fore  in  substance  the  personal  estate  of  John  Barham,  is 
the  first  fund  for  the  payment  of  the  mortgage  on  the 
Island  estate.  Consistentlji  however^  with  the  opinions 
which  appear  to  have  been  expressed  judicially  by  Sir 
John  Leach,  Lord  Lyndhurst,  and  Lord  Langdale  in  these 
three  cases^  I  apprehend  that  I  cannot  so  decide.  Feeling 
the  respect  due  from  me  to  these  authorities^  independ- 
ently of  Lord  Lyndhursfs  present  position,  deferring  to 
them,  and  not  upon  this  point  acting  in  accordance  with 
my  own  opinion,  I  direct  the  insertion  in  the  decree  of  a 
declaration,  that  the  Island  estate  is  the  first  fund  for  the 
payment  of  the  Island  mortgage.  The  property  which  I 
have  called  the  Island  estate,  subjected  to  this  mortgage 
for  10,773/.  6s.  2rf.,  may  possibly  not  be  wholly  real  estate. 
It  may  include  some  personalty — a  remark  which  I  do  not 
mean  as  extending  to  the  Island  compensation-money, 
which,  as  I  have  said,  I  cannot  hold  to  have  been  or  to  be 
ascribed,  or  applied,  or  applicable,  otherwise  than  merely 
as  part  of  the  general  mass  of  the  general  assets  of  Joseph 
Foster  Barham,  or  general  personal  estate  of  John  Bar^ 
ham,  this  being,  as  it  seems  to  me,  a  consequence  of  the 
manner  in  which  and  expressed  title  under  which  he  re- 
ceived it,  and  of  his  conduct  in  all  respects.  His  father 
had  nothing  more  than  a  life  interest  in  the  benefit  of  the 
Island  mortgage.  Before  concluding  I  may  observe,  that 
the  reference  which  I  have  made  to  Evans  v.  Smithson  has 
been  occasioned  by  my  entire  reliance  upon  the  authen- 
ticity of  the  information  fi^m  which  Mr.  Tlnney's  state- 
ment of  that  case  was  made,  and  my  supposition  that 
Lord  LyndhvrsVs  view  of  the  law,  as  to  a  vendor's  lien, 
agreed  with  that  of  Sir  W.  Grant  in  Trimmer  v.  Bayne  (a), 
and  of  Sir  L.  Shadwell  in  Sproule  v.  Prior  {b).  It  seems 
that  the  passage  in  Gilbert  was  brought  under  his  Lord- 


(a)  9  Ves.  209. 


(h)  8  Sim.  189. 
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ship's  notice,  but  not  iMrd  Belvedere^s  case,  and  that  nei- 
ther was  cited  before  Sir  J.  Lench  or  the  present  Master 
of  the  Rolls. 

The  minutes,  so  far  as  they  can  be  conveniently  at  pre- 
sent dictated,  ought,  I  suppose,  consistently  with  what  I 
have  stated,  to  be  thus : — 


1842. 


Earl  or 
Clarbmdon 

V. 

Bamham. 


Declare,  that  the  trusts  of  the  marriage  settlement  of  Joseph  Foster 
Barham  and  Lady  Caroline  his  wife  ought  to  he  carried  into  execution  : 
Declare,  that  the  slave  compensation-money  received  hy  John  Barham 
under  the  order  of  the  West  India  compensation  commissioners,  in  respect 
of  slaves  comprised  in  or  suhject  to  the  terms  of  500  years  and  1000 
years  created  by  the  marriage  settlement,  ought  to  have  been  by  the  said 
John  Barham  paid  to  the  mortgagees  to  whom  the  sum  of  £10,000, 
which  was  the  first  charge  created  by  the  marriage  settlement,  was  ap- 
pointed or  assigned  by  way  of  mortgage,  in  discharge  pro  tanto  of  the 
capital  of  such  sum  of  i6 10,000,  and  in  exoneration  so  far  of  the  said 
terms :  Declare,  that  the  assets  of  John  Barham  became  upon  his  decease, 
and  are  now  liable  to  effectuate  and  make  good  such  discharge  and  ex- 
oneration as  to  so  much  of  the  said  £10,000  from  the  time  when  he  re- 
ceived the  said  compensation-money.  Let  the  master  ascertain  the 
amount  of  the  compensation-money  received  by  the  said  John  Barham 
in  respect  of  the  slaves  comprised  in  or  subject  to  the  said  terms :  And 
the  plaintiffs  and  all  other  parties  being  willing,  and  the  plaintiff'Lord  Cla- 
rendon and  all  other  parties  suijurishy  their  counsel  consenting,  without 
prejudice  to  any  other  question  :  Declare,  that  the  personal  estate  of  the 
said  John  Barham  ought  to  be  considered  and  treated  as  primarily  liable 
to  pay  and  discharge  all  interest  up  to  his  death,  upon  or  in  respect  of  the 
several  capital  sums  which  were  made  raisable  by  the  trusts  of  the  said 
terms,  and  upon  or  in  respect  of  the  several  mortgages  and  mortgage 
charges  created  by  John  Foster  Barham  as  in  the  pleadings  mentioned, 
so  far  as  any  such  interest,  up  to  the  said  John  Barham's  death,  was  not 
satisfied  before  his  death,  or  has  not  since  his  death  been  satisfied  out  of 
his  personal  estate.  Declare,  that  the  union  of  rights  and  interests  in  the 
real  and  personal  estates  of  Joseph  Foster  Barham,  which  took  place 
after  his  death,  in  the  said  John  Barham,  as  in  the  pleadings  mentioned, 
had  not,  under  the  circumstances,  the  effect  of  merging  or  extinguishing, 
and  that  the  said  John  Barham  was  not  bound,  and  did  not  intend,  to 
meige  or  extinguish,  or  allow  to  be  merged  or  extinguished,  the  several 
capital  sums  made  raisable  by  the  said  marriage  settlement,  and  the  ca- 
pital sums  secured  by  the  said  mortgages  respectively,  or  any  or  either  of 
them,  or  any  part  thereof,  and  that  subject  as  aforesaid,  all  the  several 
capital  sums  continued  to  be  and  were  raisable  and  subsisting  charges  at 
his  death,  and  that,  subject  as  aforesaid,  liis  personal  estate  was  at  his 
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1842. 


Earl  op 
Clarendon 

V, 

Barham. 


decease,  and  now  is,  entitled  to  the  benefit  of  his  portions  of  the  said 
several  capital  sums  and  charges  :  Declare  the  Island  estate,  exduaiTe  of 
the  Island  compensation-money,  to  be  the  primary  fund,  and  the  general 
personal  estate  of  Joseph  Foster  Barham  and  John  Barham,  the  secondary 
fund  for  discharging  the  mortgage  upon  the  Island  estate,  except  as  to 
interest,  previous  to  John  Barham's  decease,  but  without  prejudice  to  any 
question  of  apportionment  between  real  estate  and  personal  estate,  if  any, 
other  than  the  Island  compensation-money,  which  at  the  decease  of  Joha 
Barham  was  comprised  in  the  Island  mortgage.  And  refer  it  to  the  Mas- 
ter to  inquire  what  is  real  and  what  is  personal  estate  in  regard  to  the 
Mesopotamia  and  Island  estates  respectively,  &c. 


June  3(Hh, 

Formofinqmi7 
in  a  bill  of  fore- 
closure, where 
the  defendant 
suggests  by  his 
answer  that  the 
plaintiff  has 
been  in  pos* 
session  and 
paid  himself 
interest. 


DoBsoN  V.  Lee, 

X  HIS  was  a  common  foreclosure  suit.  The  defendant, 
by  his  answer^  stated  that  the  plaintiff  had  entered  into 
possession  and  receipt  of  the  rents  and  profits  of  the  mort- 
gaged estate,  and  had,  as  he  believed,  received  more  than 
sufficient  to  pay  the  interest  of  the  mortgage. 

The  Vice-Chancellor  said  that  the  question,  whether 
the  mortgagee  had  been  in  possession  or  not,  was  incidental 
to  the  account ;  and  that  though  it  was  entirely  in  the  dis- 
cretion of  the  Court  to  grant  an  enquiry  as  to  that  fact,  it 
was  usual  to  do  so  upon  the  suggestion  contained  in  the 
answer. 


Takb  the  usual  decree  for  an  account  and  foreclosure  as  against  a  mort- 
gagee not  in  possession ;  and  let  the  Master  enquire  whether  the  plaintiff 
is  or  has  been  in  possession  of  the  rents  and  profits  of  the  estate,  or  any 
part  of  it,  as  mortgagee  in  possession ;  and  if  the  Master  shall  find  in 
the  afiirmative,  let  him  take  an  account  as  against  a  mortgagee  in  pos- 
session, including  wilful  default 
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1842. 

Whitmabsh  v.  Robertson.  July  5th. 

vJN  the  marriage  of  Mr.  and  Mrs.  Finlayson^  in  1820j  a  Trustees  who 

sum  of  j£1757  Consols,  the  property  of  the  wife,  was  as-  transfer  aTu^ndT 

signed  to  trustees  upon  trust,  during  the  joint  lives  of  the  ^  ^u  *^^®^ 

husband  and  wife,  to  pay  the  dividends  to  the  wife  for  her  of  an  aUeg^ 

separate  use,  and  after  the  death  of  either  to  pay  the  divi-  assignment, 

dends  to  the  survivor  daring  his  or  her  life,  for  his  or  her  ZZTt^ 

own  benefit :  and  after  the  decease  of  the  survivor  upon  <^o**» "  ^: 

*■         tween  solicitor 

trust  to  pay  and  divide  the  capital  stock  amongst  the  andcUent,  ai- 
children  of  the  marriage  in  equal  shares ;  such  shares  to  ng^ent  was' 
be  vested  in  the  sons  upon  their  attaining  twenty-one,  and  ^^^f^^^J^, 
in  the  daughters  upon  their  attaining  twenty-one  or  mar-  ecution ;  there 

being  some  ctr- 

rying.    And  power  was  given  to  the  trustees,  at  any  time  cnmstances  of 
or  times  after  the  decease  of  the  survivor  of  the  husband  feiodlngUw 
and  wife,  or  in  the  lifetime  of  the  husband  and  wife,  or  the  "MlgMaent, 

'  ^  ...  particmarly  a 

survivor  of  them,  with  their,  his,  or  her  consent  in  writing,  variance  be- 
to  raise  any  part  or  parts  (not  exceeding  one  moiety)  of  the  sideration  ex.' 
expectant  portions  of  the  children,  notwithstanding  the  Seedandthe* 
same  should  not  have  become  vested  or  payable,  and  ap-  "^"^  consider- 

auon. 

ply  the  same  for  the  preferment  or  advancement  of  such      Qti«r«,whe- 

.....  ther  a  person 

Children.  having  a  life 

There  were  seven  children  of  the  marriage.    In  Janu-  ^^^\ 
ary,  1837,  the  husband  died;  and  shortly  afterwards  the  right  of  con- 

•^  "^  ,  sentingtothe 

widow  married  William  Mileham.    Upon  the  second  mar-  advancement  of 
riage  no  settlement  was  executed.  ^^  ^^lui!^ 

By  an  indenture  dated  the  4th  April,  1837,  Mileham  destroys  the 

•^  .  power  of  ad- 

and  wife  assigned  all  the  life  interest  of  Mrs.  Mileham  in  Tancement  by 

the  trust  fund  to  the  plaintiff  as  an  absolute  purchaser,  in  ufe  interest? 

consideration,  as  stated  in  the  deed,  of  £550.  thc?Ac  m^***" 

Notice  of  this  assi^ment  being  given  to  the  trustees  fignment  by  a 

°  °  °  husband  of  the 

of  the  settlement,  they,  at  the  request  of  Mrs.  Mileham,  dividends  of  a 

paid  one  dividend  to  the  plaintiff.     It  appearing,  however,  his  wife  is  en- 
titled for  her 
life,  carries  the 
dividends  which  may  accrue  in  her  lifetime  after  his  decease  ? 
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1842.        afterwards,  that  the  full  consideration  stated  by  the  deed 

WHiTifARSH  ^"^  ^^*  ^^^^  P^^  ^y  *^®  plaintiff  in  cash,  and  it  being 
*•  alleged  that  a  part  of  it  had  been  withheld  by  fraud,  and 

there  being  also,  as  the  trustees  were  advised,  legal  objec- 
tions to  the  payment  of  the  dividends  to  the  plaintiff,  they 
refused  to  make  that  payment.  The  plaintiff  then,  for  the 
purpose  of  enforcing  his  security,  filed  the  present  bill 
against  the  trustees,  Mr.  and  Mrs.  Mileham,  and  the  in- 
fants; whereupon  the  trustees  paid  the  dividends  into 
Court. 

Immediately  before  the  answer  of  Mr.  and  Mrs.  Mile- 
ham  was  put  in,  Mrs.  Mileham  sent  a  letter  to  the  trus- 
tees requesting  them  to  make  an  advance  of  part  of  the 
fund  for  the  benefit  of  the  children;  but  neither  the 
amount  nor  the  specific  object  of  the  advance  was  men- 
tioned. 

The  answer  of  Mr.  and  Mrs.  Mileham  stated  various 
acts  of  fraud  on  the  part  of  the  plaintiff,  in  the  transaction 
between  him  and  them ;  but  the  evidence  of  the  plaintiff, 
in  a  great  measure,  explained  those  acts. 

The  principal  question  discussed  at  the  hearing  was, 
whether  the  trustees  should  be  allowed  their  costs  out  of 
the  fund  in  Court. 

Mr.  Ru»9ett,  and  Mr.  Siinion,  for  the  plaintiff. 

Mr.  JViffram,  for  the  defendants,  Mr.  and  Mrs.  Mileham. 
Mr.  WeJford,  for  the  defendants,  the  infants. 

Mr.  James  Parker,  for  the  trustees. — ^The  trustees  were 
justified  in  refusing  to  pay  the  dividends:  for,  Ist,  The 
circumstances  attending  the  assignment  were  suspicious. 
2ndly,  It  is  uncertain  for  what  period  they  could  pay  the 
dividends,  because  it  is  doubtful  whether  the  husband's 
assignment  carries  the  wife's  reversionary  interest  in  the 
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event  of  her  surviving  him.    In  Stiffe  v.  Everett  (a)  Lord        1842. 
Cottenham  said^  that  there  was  an  absence  of  authority  on    ^^hitmamh 
this  point.  3dly,  It  is  questionable  whether,  notwithstand-    _      ^^ 
ing  the  assignment,  the  children  had  not  an  interest  under 
the  power  of  advancement.    4thl7,  Notwithstanding  the 
cases  of  Elliot  v.  Cordell  {b)  and  Stanton  v.  Hall  {c),  it 
might  be  contended,  that  the  wife  was  entitled  to  a  settle- 
ment out  of  the  life  interest.     These  questions,  or  some  of 
them,  were  too  nice  for  the  trustees  to  decide. 

Mr.  Russellj  in  reply,  contended,  that  the  first  and  last 
points  were  clearly  in  favour  of  the  plaintiff.  Upon  the 
second  point,  he  insisted  that  the  plaintiff  could  not  be 
in  a  worse  situation  than  if  Mrs.  Mileham  had  assigned 
before  coverture ;  and  upon  the  third  point  he  cited  Noel 
v.  Lord  Henley  {d)y  and  observed,  that  notwithstanding 
Mr.  Preston's  opinion  to  the  contrary,  it  had  long  been 
settled,  that  a  power  to  advance  children  was  not  in  the 
nature  of  a  trust. 

The  VicE'Chancbllor  said,  that  considering  the  frame 
of  the  pleadings,  and  the  discrepancy  between  the  consi- 
deration stated  and  acknowleged  in  the  deed,  from  the 
consideration,  whatever  it  was,  which  really  did  pass,  it 
was  not  surprising  that  the  instrument  should  have  been 
matter  of  question  and  suspicion  to  the  trustees.  He  was  of 
opinion,  therefore,  that  the  trustees  were  entitled  to  their 
costs,  as  between  solicitor  and  client,  up  to  the  present 
time  out  of  the  wife's  life  interest.  His  Honor  then,  after 
deciding  for  reasons  which  he  stated,  that  there  should  be  no 
costs  as  between  the  plaintiff  and  Mr.  and  Mrs.  Mileham, 
observed  that  the  question,  whether  the  power  to  advance 
the  children  was  affected  by  the  assignment,  was  open  to 

(a)  1  M.  &  C.  37.  (c)  2  Russ.  &  M.  176. 

(6)  5  Madd.  149.  (d)  WCie\.  &  Y.  302. 
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1842.        considerable  argument ;  nothings  however,  had  been  done 
^     "^     '      at  present  to  raise  the  question,  as  the  paper  which  had 
^'  been  proved  in  the  cause  was  much  too  vague  in  its  tenns 

to  be  acted  upon.  As  to  the  question  whether  Mrs.  Mile- 
ham  surviving  her  husband,  would  or  would  not  be  enti- 
tled to  receive  the  annuity,  his  Honor  declined  to  give  any 
opinion. 

The  decree  contained  a  declaration  that  it  should  be  without  prejudice 
to  any  question  as  to  the  right  of  the  plaintiff  to  the  dividends  after  Mr. 
Mileham's  death,  if  he  should  die  in  his  wife's  lifetime;  and  without  pre- 
judice to  any  question  as  to  the  power  contained  in  the  settlement  for 
raising  any  part  or  parts  of  the  portion  or  portions  to  be  raised  for  the 
children  therein  mentioned,  for  the  advancement  or  benefit  of  such  child 
or  children,  or  the  execution  or  exercise  thereof. 


July  22jm/,  Lang  v.  Pugh. 

29th.  "D 

By  a  Toluntary  ^^  ^^  indenture  bearing  date  the  5th  August^  1822,  and 
^^mO^^^dctS^'  °^^®  between  Ross  Lang,  a  major-general  in  the  service 
Zl^^n*^  ^^  ^^^  Honourable  East  India  Company,  of  the  one  part, 

tmstees  upon 

trust  to  pay  the  and  three  persons,  named  Gordon,  Dare,  and  Richardson, 
during  hU  life,  ^^  *^^  other  part,  after  reciting  that  Ross  Lang  had  de- 
and  on  his  de-    posited  in  the  hands  of  the  parties  of  the  second  part 

cease  to  pay  the   '^  '^  '^ 

principal  to  his  the  sum  of  1 5,000  pagodas,  upon  the  trusts  thereinafter 
then  of  age  or  mentioned,  it  was  witnessed  that  the  deposit  was  so  made 
SJd^ic'aUire,  ^^  *^^^*  *^  invest  the  said  pagodas  in  securities  in  India, 

if  more  than  and  to  apply  the  interest  towards  the  maintenance,  sup- 
one,  and  if  only  '^'^  ''  '      r 

one,  the  whole 

to  he  paid  to  such  only  child  ;  or  in  case  such  child  or  children  should  he  an  infSuit  or  infants 
on  the  death  of  the  said  T.,  then  the  principal  was  to  he  paid  to  him,  her,  or  them,  as  afore- 
said, on  their  attaining  twenty-one,  if  sons,  or  if  daughters,  on  their  marriaye,  respecttrelj. 
By  his  will,  the  settlor  bequeathed  certain  other  fimds  to  the  same  trustees  npon  similar  trusts. 
T.  died,  leaving  an  infant  daaghtcr  his  sole  sunriving  child  -.^Held,  that  the  daughter  would 
become  absolutely  entitled  to  the  funds  in  question,  either  on  her  attaining  twenty-one,  or  on  her 
mamage  under  that  age. 

Upon  the  particular  wording  of  a  will,  the  Court  considered  it  doubtful  whether  persons! 
property  did  not  vest  immediately  in  a  legatee,  although  the  gift  was  contained  only  in  the 
direction  to  pay  at  twenty-one  or  marriage,  and  there  was  no  disposition  of  the  income  during 
minority. 
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port,  and  education  of  Frank,  Philip,  Rebecca,  and  Cla-  1842. 
rissa  Slaney,  and  John  Lopez,  the  reputed  children  of  the 
settlor,  until  the  said  Frank  and  Philip  Slaney,  and  John 
Lopez,  or  either  of  them,  should  attain  the  age  of  21  years, 
and  Rebecca  and  Clarissa  Slaney  should  attain  their  re- 
spective ages  of  20  years,  or  marry  after  the  age  of  sixteen; 
at  which  respective  periods  the  fund  was  directed  to  be 
paid  and  transferred  to  those  parties  in  equal  shares ;  and, 
in  case  the  said  Frank  Slaney,  Philip  Slaney,  and  John 
Lopez,  or  any  or  either  of  them,  should  depart  this  life 
before  they  or  either  of  them  should  attain  their  respective 
ages  of  21  years,  or  the  said  Rebecca  Slaney  and  Clarissa 
Slaney,  or  either  of  them,  should  also  depart  this  life  before 
they  or  either  of  them  should  attain  their  respective  ages 
of  20  years,  or  be  married  after  respectively  attaining 
their  sixteenth  year,  whichever  might  first  happen,  then  in 
trust  to  pay  the  interest  to  accrue  and  grow  due  upon  the 
respective  share  or  shares  of  the  said  party  or  parties  so 
dying,  to  and  for  the  sole  use  and  benefit  of  Thomas  Pel- 
ling  Lang,  the  son  of  the  said  Ross  Lang,  during  his  na- 
tural life,  and  on  his  decease  to  pay  the  principal  amount 
of  such  share  or  shares  to  the  lawful  issue  of  the  said 
Thomas  Felling  Lang,  if  then  of  age,  or  married,  share 
and  share  alike,  if  more  than  one,  and  if  only  one,  the  whole 
of  the  principal  amount  of  the  share  or  shares  of  the  party 
or  parties  so  dying,  as  aforesaid,  to  go  and  be  paid  to  such 
only  child ;  or,  in  case  such  child  or  children  of  the  said 
Thomas  Felling  Lang  should  be  an  infant  or  infants  on  the 
death  of  the  said  Thomas  Felling  Lang,  then,  that  the  said 
principal  amount  of  the  share  or  shares  of  the  party  or 
parties  so  dying  as  aforesaid,  should  be  divided  or  paid  to 
him,  her,  or  them,  as  aforesaid,  on  their  attaining  their  re- 
spective age  or  ages  of  21  years,  if  sons,  or  if  daughters,  on 
their  marriage  respectively. 

The  indenture  then  contained  a  further  trust  of  the 
15,000  pagodas  in  favour  of  Kenneth  Ross  M'Kenzie  and 
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1842.  his  brothers  and  sisters,  in  case  Thomas  Felling  Lang 
should  "  die  without  having  had  any  issue  lawfully  begot- 
ten '/'  and  likewise  certain  provisions,  in  case  the  Slaneys 
and  John  Lopez,  or  any  of  them,  should  die  in  the  lifetime 
of  the  settlor,  before  they  should  be  entitled  to  receive 
their  shares.  There  was  likewise  a  proviso  that  the  deed 
should  be  revocable  by  the  deed  or  will  of  the  settlor. 

General  Lang,  by  his  will,  dated  the  3rd  August,  1822, 
directed  Gordon,  Dare,  and  Richardson,  the  same  persons 
as  were  trustees  under  the  deed,  to  invest  the  sum  of  4000 
pagodas  in  East  Lidia  securities  in  their  names,  and  to 
hold  the  same  upon  trust  to  pay  the  interest  and  dividends 
to  accrue  due  thereon  to  Mrs.  Ann  Burnside,  widow,  for 
her  sole  and  separate  use  during  her  life,  and  after  her 
decease,  in  trust  to  pay  and  apply  the  interest,  dividends, 
and  annual  produce  to  accrue  due  thereon,  to  and  for  the 
sole  use  and  benefit  of  his  son,  Thomas  Felling  Lang, 
during  his  natural  life ;  and  on  his  decease  to  pay  the  said 
principal  sum  of  4000  pagodas  to  the  lawful  issue  of  his 
said  son,  if  then  of  age  or  married,  share  and  share  alike 
if  more  than  one ;  and  if  only  one,  the  whole  of  the  said 
principal  sum  to  go  and  be  paid  to  such  only  child;  or  in 
case  such  child  or  children  of  his  said  son  should  be 
an  infant,  or  infants  on  the  death  of  the  said  Thomas 
Felling  Lang,  then  that  the  said  principal  sum  should  be 
divided  or  paid  to  him,  her,  or  them,  in  manner  aforesaid, 
on  their  attaining  their  respective  age  or  ages  of  21  years, 
if  sons,  or  if  daughters,  on  their  marriage,  respectively. 
And  as  to  the  rest,  residue,  and  remainder  of  his  estates, 
and  efifects  whatsoever,  whether  real  or  personal,  not  there- 
inbefore specifically  bequeathed  and  disposed  of,  subject  to 
and  after  the  payment  of  all  his  just  debts,  funeral  expenses, 
and  the  charges  of  proving  his  will,  the  testator  thereby 
devised,  bequeathed,  and  disposed  of  the  same  to  his  said 
son,  Thomas  Felling  Lang,  his  executors,  administrators, 
and  assigns ;  and  he  thereby  constituted  and  appointed  his 
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said  son,  Thomas  Felling  Lang,  Gt>rdon,  Dare,  Richard-         1842. 
son,  and  Kenneth  Ross  Mackenzie,  his  executors. 

The  deed  of  the  5th  August,  1822,  was  never  revoked. 
In  September,  1822,  General  Lang  died,  and  soon  after- 
wards his  will  was  proved  by  all  the  executors,  except 
Kenneth  Ross  Mackenzie  who  never  acted. 

All  the  donees  of  the  15,000  pagodas  under  the  deed, 
except  John  Lopez,  became  entitled  to  receive  and  received 
their  shares  of  that  gift.  Upon  the  death  of  John  Lopez 
in  his  infancy,  Thomas  Felling  Lang  received  the  interest 
of  3000  pagodas,  his  share  of  the  15,000  pagodas,  and  also, 
upon  the  death  of  Mrs.  Burnside,  received  the  interest  of 
the  4000  pagodas  comprised  in  the  will.  Thomas  Felling 
Lang  died  in  November,  1838,  leaving  the  plaintiff,  an 
infant  daughter,  his  only  surviving  child. 

The  bill  was  filed  against  the  executors  of  Dare,  the 
surviving  trustee  under  the  deed  and  will,  and  against  the 
executors  of  Thomas  Felling  Lang ;  and  it  prayed  that  the 
trusts  of  the  indenture  of  the  5th  August,  1822,  and  of  the 
will,  as  related  to  the  3000  pagodas  and  4000  pagodas,  might 
be  carried  into  execution,  and  the  rights  of  all  parties  in 
the  said  sums,  and  the  interest  therein,  since  T.  F.  Lang's 
death  might  be  declared,  and  the  share  or  interest  of  the 
plaintiff  secured  for  her  benefit. 

Mr.  Russell,  and  Mr.  A.  Gordon^  for  the  plaintiff,  con- 
tended that  either  the  children  of  T.  F.  Lang  took  a  vested 
interest,  or  the  daughters  took  an  interest,  which  would 
vest  at  twenty-one  or  marriage:  Booth  v.  Booth  (a),  Davies 
V.  Usher  (i).  [The  Vice- Chancellor  referred  to  Hunter  v. 
Judd{c)^. 

Mr.  James  Parker,  for  the  defendants,  the  executors  of 
T.  P.  Lang. — Where  the  only  gift  to  a  person  or  class 
consists  ill  a  direction  to  pay  or  divide  at  a  particular  time, 

(a)  4  Ves.  399.         (6)  6  Jurist,  248.         (c)  4  Sim.  465. 
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1842.  nothing  vests  till  the  time  specified.  A  direction  to  pay 
is  contingent  unless  there  are  strong  words  to  control  that 
construction :  LecJie  v.  Robinson  {a),  Hanson  v.  Graham  {b), 
Billingsley  v.  Wills  {c),  Steadman  v.  Paulm  {d),  Baisford  ?. 
Kebbell{e),  Sansbury  v.  Itead{f),  Murray  v.  Tancred(g), 
Then  as  nothing  vests  here  till  the  time  of  payment, 
and  as  the  time  of  payment^  with  respect  to  this  plaintiff, 
is  her  marriage^  it  follows^  that  as  she  was  not  m  esse  at 
the  time  of  the  testator's  deaths  the  gift  to  her  is  void  for 
remoteness. 

Mr.  Temple,  and  Mr.  Heath,  for  the  trustees. 
Mr.  Russell,  in  reply. 

July  29M.  The  y icb-Ch ANCBLLoa. — ^This  case  turns  upon  the  con- 
struction to  be  put  upon  certain  provisions  contained  in 
the  will  of  General  Lang^  and  a  deed  executed  by  him 
under  which  the  plaintifif  claims.  These  instruments,  so 
far  as  it  is  necessary  for  the  present  purpose  to  state 
them,  are  to  this  effect.  [His  Honor  here  read  the  in- 
struments.] 

The  facts  admitted  are,  that  General  Lang  died  in  the 
year  1822,  and  was  survived  by  all  the  persons  named  in 
these  instruments;  that  his  son,  Thomas  Felling  Lang, 
was  then  a  bachelor,  but  afterwards  married,  and  had 
four  children  only.  Of  these,  one  is  the  plaintiff,  who  has 
survived  her  father.  The  other  three  died  in  his  lifetime, 
minors,  neither  of  them  having  ever  married.  They  are 
not  represented  in  this  cause ;  nor  is  Kenneth  Boss  Mac- 
kenzie, or  any  brother  or  sister  of  Ins,  a  party  to  the 
suit.      No  objection  has,  however,  been  taken  for  want 

(a)  2  Mer.  364.  (e)  3  Ves.  3C3. 

(6)  6  Ves.  249.  (J)  12  Ves.  75. 

(r)  3  Atk.  219.  is)  10  Sim.  465. 
(fi)  id.  423. 
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of  parties^  and  the  counsel  for  the  plaintiff  and  defend-         1342. 
ants  have  expressed  a  wish  that^  as  far  as  possible^  the 
Court  should^  in  the  present  stage  of  the  cause^  declare 
the  construction  of  the  instruments  upon  the  point  or 
points  in  dispute. 

The  executors  of  Greneral  Lang^  the  trustees  of  the 
funds  in  question^  and  the  executors  of  General  Lang's 
residuary  legatee,  are  before  the  Court.  Mrs.  Bumside 
and  John  Lopez  died  in  the  lifetime  of  Thomas  Felling 
Lang.  John  Lopez  died  a  minor.  The  plaintiff  claims 
the  absolute  interest,  or,  at  least,  a  contingent  interest  in 
the  whole,  or  an  absolute  interest  in  a  part  of  the  respec- 
tive funds,  of  which  Mrs.  Bumside  was  tenant  for  life, 
and  to  which  John  Lopez,  if  he  had  attained  majority, 
would  have  been  entitled. 

These  claims  are  wholly  resisted  by  the  defendants,  or 
some  of  them,  who  contend,  that  the  plaintiff  has  no  in- 
terest whatever;  and  that,  therefore,  the  bill  ought  to  be 
dismissed :  founding  themselves  upon  this,  that  the  dis- 
positions in  her  favour  are,  as  they  contend,  invalid. 
They  insist  that  these  dispositions  are  wholly  contingent 
on  her  marriage;  and  that,  as  she  did  not  come  into  ex- 
istence until  after  General  Lang's  death,  and  her  mar- 
riage might  not  and  may  not  take  place,  until  more  than 
twenty-one  years  after  that  event,  they  are,  therefore, 
illegal.  The  first  question  then  is,  whether  the  disposi- 
tions in  her  favour  are  merely  contingent  on  her  mar- 
riage. The  construction  for  which  these  defendants  con- 
tend does  not,  certainly,  sound  very  acceptably,  since  it 
ascribes  to  the  author  of  the  instruments  an  intention 
which,  while  it  is  of  an  unusual  description  generally, 
even  where  the  law  allows  it,  and  is  of  a  nature  especially 
improbable  in  the  particular  case,  frustrates  the  disposi- 
tions themselves  by  infringing  the  law.  An  intention  of 
such  a  kind  is  not  readily  to  be  imputed  in  the  case  of  a 
will  or  deed  worded  obscurely,  inaccurately,  and  in  such 
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1842.  a  manner^  as  that^  with  regard  to  some  of  its  provisions,  a 
departure  in  interpretation  firom  the  correct  and  ordinary 
meaning  of  language  is  certainly  and  confessedly  requi- 
site. That  the  deed  and  will  before  me  are  liable  to  be  so 
described,  it  is,  I  think,  impossible  to  deny.  The  word 
'^issue,^'  at  the  outset  of  the  dispositions  in  question, 
must,  it  is  conceded,  on  all  hands,  be  held  to  mean  ''child ^' 
or  "  children.*'  The  words,  "  to  the  lawful  issue  of  the  said 
Thomas  Felling  Lang,  if  then  of  age  or  married^'^  mus^ 
I  apprehend,  be  read  as  meaning, ''  to  such  of  the  children 
of  the  said  Thomas  Felling  Lang  as  shall  then  be  of  age  or 
married.**  The  words  "  or  in  case  snch  child  or  children,** 
must  mean,  ''and  in  case  any  such  child  or  children.** 
And  again,  the  expression,  "  an  infant  or  infants/*  if  taken 
literally,  would  include  the  case  of  a  daughter  of  Thomas 
Felling  Lang,  married  in  his  lifetime,  but  a  minor  at  his 
death,  to  whom  the  donor  had  before  directed  the  fund^ 
or  a  share  of  it,  to  be  paid.  I  have  applied  the  term  im- 
probable  to  the  intention  ascribed  by  the  defendants  to 
General  Lang,  because  it  supposes  him  to  have  meant  any 
daughter  of  Thomas  Felling  Lang  surviving  her  father, 
and  having  attained  majority  in  her  father's  lifetime  to 
take  the  fund  or  a  portion  of  it  absolutely,  though  never 
married,  but  to  have  meant  altogether  to  exclude  any 
daughter,  a  minor,  at  her  father's  death  if  not  then  mar- 
ried, unless  she  should  at  some  period  of  her  life  marry; 
which  I  certainly  think  very  unlikely.  If  my  observations 
thus  far  are  well  founded,  the  construction  for  which  the 
defendants  contend  is  one  to  be  avoided,  if  reasonably, 
and  without  infringing  any  established  rule  it  can  be— one 
not  to  be  adopted  by  a  Court,  unless  compelled  by  an  irre- 
sistible demonstration  of  intention. 

Now,  in  the  first  place,  it  may,  perhaps,  be  reasonably 
doubted,  whether  there  is  any  contingency  at  all — ^that  is, 
notwithstanding  the  absence,  if  there  be  absence,  of  any 
gift  to  the  children,  except  in  the  direction  to  pay — not- 
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withstanding  the  absence  of  any  disposition  or  provision  1842. 
as  to  the  income  during  minority — whether  the  true  view 
of  each  instrument  ex  omni  consideraid  scripturd  (espe- 
cially having  regard  to  the  expression  "  in  case  the  said 
Thomas  Felling  Lang  shall  die  without  having  had  any 
issue/'  which  precedes  the  gift  to  Kenneth  Ross  Mackenzie) 
is  not  that  both  funds  (subject  to  the  preceding  interests) 
became  absolutely  vested  in  the  four  children  on  their 
births  respectively,  or  in  the  plaintiff  alone  on  the  death  of 
Thomas  Felling  Lang. 

Without,  however,  at  present  deciding,  I  will  for  the  im- 
mediate purpose  assume,  that  nothing  has  yet  vested  in  the 
plaintiff,  or  in  either  of  the  deceased  children  of  her  father. 
The  question  then  is,  what  does  the  expression  ''  or  if  daugh- 
ters on  their  marriage  respectively^'  mean  ?  If  by  "  mar- 
riage''  as  here  used,  the  author  of  the  instruments  intended 
only  marriage  in  minority,  then  remoteness  and  conse- 
quently illegality  is  out  of  the  question.  Now,  in  both  in- 
struments, wherever  this  word  occurs  elsewhere,  wherever 
an  allusion  is  made  to  marriage  elsewhere  (for  both  the 
word  and  allusion  do  occur  several  times  elsewhere  with 
reference  as  well  to  his  grandchildren  as  to  other  persons), 
the  word  is  used  as  meaning,  and  the  allusion  is  made  to, 
marriage  in  minority,  uniformly,  with  the  single  exception 
of  a  reference  to  the  possibility  of  a  future  marriage  of  Mrs. 
Bumside,  who  was  a  widow,  and  probably  above  twenty- 
one  years  old  at  the  date  of  the  will.  This  observation  is 
alone,  it  must  be  agreed,  far  from  decisive,  but  in  conjunc- 
tion with  the  improbability  on  other  grounds  that  General 
Lang  should  have  intended  the  word  to  bear  any  other 
sense  in  the  passage  under  consideration,  and  with  the  un- 
usual character  which  any  other  sense  would  give  to  his 
dispositions,  has,  I  think,  considerable  weight.  Bearing  in 
mind  that  for  the  reasons  which  I  have  stated,  unless  I  am 
mistaken,  these  instruments  ought  assuredly  to  receive  that 
kind  of  construction  which  has  been  called  "  benigna  inter' 
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1842.  pretaiio"  I  think,  referring  to  the  remarks  already  made, 
that  the  word  '^ marriage''  in  the  passage  immediately 
before  us  ought  to  be  construed  "  marriage  in  minority." 
But  it  may  be  then  said,  that  the  case  of  a  daughter  attain- 
ing twenty-one  after  her  father's  death  and  before  marriage 
is  not  provided  for.  I  am,  however,  of  opinion,  that  by  im- 
plication at  least,  it  is  provided  for,  and  that  (e^r  onmi  am- 
sideratd  scripiurd  as  I  said  before)  the  true  meaning  of  the 
words  "  on  their  attaining  their  respective  age  or  ages  o( 
twenty-one  years,  if  sons,  or,  if  daughters,  on  their  marriage 
respectively,"  is  "  at  the  age  of  twenty-one  years,  or  in  the 
case  of  daughters  marrjdng  earlier,  upon  marriage."  It 
follows  that  I  think  the  dispositions  in  favour  of  the  child 
or  children  of  Thomas  Felling  Lang  valid  whether  contin- 
gent or  not  contingent. 

The  deceased  children  not  being  represented  in  the  cause, 
I  cannot  now  bind  their  rights,  if  any.  My  opinion,  how- 
ever, having  regard  to  Billingsley  v.  Wills  (a),  and  other 
authorities  of  that  class,  is,  that  upon  the  true  construction 
of  the  deed  and  will,  neither  of  them  did  acquire  any 
interest.  They  all  died  in  the  lifetime  of  Thomas  PelUng 
Lang,  neither  of  them  attained  majority,  and  neither  of 
them  married.  I  state  my  impression  upon  this  point  with 
the  less  reluctance,  because,  in  all  probability,  the  personal 
estate,  if  any,  of  those  children  must  be  substantially  the 
personal  estate  of  their  father,  whose  executors  are  before  the 
Court.  I  do  not  now  decide  or  express  any  opinion  whether 
the  words,  '^Thomas  Felling  Lang  shall  die  without  having 
had  any  issue  lawfully  begotten,'*  are  to  be  construed  literal- 
ly, or  as  meaning  '^  Thomas  Felling  Lang  shall  not  have  any 
child  that  shall  attain  twenty-one,  or  being  a  daughter 
shall  marry,"  that  is  to  say,  whether  in  truth  Kenneth  Boss 
Mackenzie  and  his  brothers  and  sisters,  if  any,  have  or 
have  not  a  possible  interest.    What  I  can,  and  do  decide 

(d)  3  Atk.  219. 
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is,  that  the  plaintiff,  if  not  absolutely  entitled  to  the  whol6 
or  one-fourth  of  the  funds  in  question,  is  entitled  to  the 
whole  of  them  contingently,  upon  her  attaining  majority  or 
marrying  in  minority.  The  bill,  therefore,  cannot  be  dis- 
missed; the  plaintiff  must  have  some  relief.  It  may  be  as 
well  to  mention  that,  in  considering  this  cause,  I  have,  be- 
sides the  cases  cited  in  the  argument,  and  some  of  those 
cited  in  Domes  v.  Fisher,  referred  to  East  v.  Cook  {a) ; 
Boon  V.  Cort\forth  (A),  Dodson  v.  Hay  (c),  JVhUmore  v.  TVe- 
laumey  {d),  I  have  read  also  with  attention  the  valuable 
judgment  of  Sir  Edward  Sugden  in  a  case  of  Vize  v. 
Stoney  (e),  recently  decided  by  his  Lordship  in  Ireland. 

(fl)  2  Vez.  Sen.  30.  {d)  6  Ves.  J.  129. 

(6)  Ibid.  277.  {e)  1  Dr.  &  War.  337. 

(c)  3  Bro.  C.  C.  404. 


Taylor  v.  Taylor.  July  13/A. 

1 HOMAS  HOWELL,  by  his  will,  devised  to  his  wife  Upon  the  con- 
Sarah  Howell  a  certain  messuage  wherein  Joseph  Merrett  wiu,  held,  that 
dwelt,  with  the  appurtenances,  situate  in  the  parish  of  ^J[J>^^^^  * 
Awre,  in  the  county  of  Gloucester,  to  hold  to  his  said  wife  ^^^^  to  elect 

"^  between  the 

and  her  assigns  during  her  life,  provided  she  should  so  benefits  given 
long  continue  his  widow ;  and  from  and  after  her  decease  ^^  fhse-bench' 
or  second  marriage,  the  testator  devised  the  same  premises  ^  ^^J!^ 
to  John  Taylor  and  Thomas  Howell,  whom  he  appointed 
trustees  and  executors  of  his  will,  upon  trust  for  the  main- 
tenance of  the  child  with  whom  his  said  wife  might  be 
then  pregnant,  until  he  or  she  should  attain  twenty-one 
years  of  age,  and  from  and  immediately  after  that  event, 
the  testator  devised  the  same  premises  unto  and  to  the 
use  of  such  child  his  or  her  heirs  and  assigns  for  ever ;  and 
if  such  child  should  happen  to  die  before  attaining  the  age 
of  twenty-one  years,  then  to  such  persons  and  for  such 

VOL.  I.  BBS  N.  c.  c. 
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1842.  estates  as  in  the  will  mentioned.  And  the  testator  derised 
all  the  residue  and  remainder  of  his  messuages,  lands^  te- 
nements^ hereditaments,  and  premises  of  which  he  wss 
then  seised  or  possessed,  in  the  county  of  Gloucester,  unto 
the  said  John  Taylor  and  Thomas  Howell,  upon  trus^  to 
let,  set,  and  manage  the  same,  and  take  the  rents  and  profits, 
and  pay  the  yearly  sum  of  £30  to  his  said  wife,  half- 
yearly,  if  she  should  continue  his  widow,  but  not  other- 
wise, imtil  his  son,  the  said  Thomas  Howell,  should  attain 
his  age  of  twenty-two  years;  and  firom  and  immediate^ 
after  that  event,  the  testator  devised  unto  the  said  Sarah 
Howell,  in  case  she  should  be  living  and  his  widow,  all 
those  pieces  or  parcels  of  land  called  Flower's  Lease,  Ox 
Leaze,  and  the  Warth,  situate  and  being  in  the  parish  of 
Awre  aforesaid,  to  hold  the  same,  with  the  appurtenances, 
unto  the  said  Sarah  Howell  and  her  assigns  for  her  life, 
or  until  her  second  marriage ;  and  from  and  immediately 
after  her  decease  or  second  marriage,  he  gave  and  devised 
the  said  land  called  Flower's  Leaze,  to  Frances  Howell, 
his  daughter  by  a  former  wife,  her  heirs  and  assigns  fw 
ever,  on  her  attaining  the  age  of  twenty-one  years;  but 
in  case  she  should  happen  to  die  before  she  should  become 
possessed  of  or  entitled  to  said  land  called  Flower's  Leas^ 
without  leaving  lawful  issue  of  her  body  her  surviving, 
then  the  testator  gave  and  devised  such  land  unto  and 
between  all  and  every  the  others  and  other  Ids  childien 
and  child,  by  his  former  wife,  his,  her,  and  their  heirs 
and  assigns  for  ever.  Then  followed  similar  devises  of 
Oxleaze  and  the  Warth,  to  two  other  daughters  of  the 
testator  respectively.  And  the  testator  devised  unto  his 
son  Walter  Howell,  firom  and  after  his  said  son  The* 
mas  should  attain  his  age  of  twenty-two  years,  all  that 
his  messuage  and  garden,  with  the  appurtenances,  si- 
tuate in  the  village  of  Blakeney  in  the  said  parish  of 
Awre,  &c.,  then  in  the  occupation  of  Mr.  Jones;  to 
hold  the  same  unto  the  said  Walter  Howell,  his  heirs 
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and  assigns  for  ever.  And  the  testator  devised  unto  his 
son,  the  said  Thomas  Howell,  on  his  attaining  the  age 
of  twenty-two  years,  divers  messuages  and  hereditaments 
in  the  said  parish  of  Awre,  all  of  which  were  specified  in 
the  wiU,  to  hold  to  him,  his  heirs  and  assigns  for  ever. 
And  the  testator  devised  unto  his  daughter,  Mary  Howell, 
all  those  his  two  meadows  or  pasture  grounds  called  Dow 
Meadows,  containing  &c.,  then  in  the  occupation  of  George 
Baker,  and  all  that  piece  of  arable  land  called  Twopenny 
Patch,  containing  &c.,  which  said  two  last-mentioned  mea- 
dows or  pasture  grounds  and  piece  of  arable  land,  were 
situate  in  the  parish  of  Awre,  to  hold  the  same  unto  his 
said  daughter  Mary,  her  heirs  and  assigns  for  ever;  and 
in  case  his  said  daughter  should  happen  to  die  before  she 
should  become  possessed  of  or  entitled  to  said  meadows  or 
pJEbsture  ground  and  arable  land,  without  leaving  lawful 
issue,  then  the  testator  gave  and  devised  the  same  to  such 
persons  and  for  such  estates  as  in  his  will  mentioned. 

The  testator  died  leaving  the  several  persons  named  in 
his  wiU  surviving  him.  Thomas  Howell  attained  the  age  of 
twenty-two  years,  in  or  about  March  1841. 

The  present  suit  having  been  instituted  by  the  cre- 
ditors of  the  testator  for  the  administration  of  his  es- 
tate, the  Master  was,  amongst  other  things,  directed  to 
inquire,  whether  Sarah  Howell,  the  testator's  widow,  who 
was  a  defendant,  was  or  would,  but  for  the  devises  in 
the  testator's  will,  be  entitled  to  dower  or  free-bench 
out  of  any  and  what  part  of  the  testator's  real  estates. 
The  Master  found  that  Sarah  Howell  claimed  to  be 
entitled  to  free-bench  in  the  pieces  or  parcels  of  land 
called  Dow  Meadows,  which  were  copyhold  of  inheritance 
held  under  the  mayor  and  burgesses  of  the  city  of  Glou- 
cester; and  that  by  the  custom  of  the  said  manor,  the 
widow  of  any  tenant  dying  seised  of  any  land  within  the 
manor  is  entitled  to  free-bench,  or  an  estate  during  her 
widowhood,  in  the  whole  of  such  lands  and  premises. 

BBB  2 
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1842.  The  cause  now  coming  on  to  be  heard  for  farther  di- 

rections— 


TATLOm 
9, 

Taylor. 


Mr.  Wilbraham  and  Mr.  HaU,  for  the  devisee  of  the  Dow 
Meadows^  cited  HaUy.  Hill  {a)  and  Roadley  v.  Dixon  (6). 

Mr.  F.  Bayley,  for  the  widow. — ^The  widow  takes  ta 
interest  in  the  entirety  of  the  estate  during  widowhood  by 
free-bench.  Her  doing  so  is  not  more  inconsistent  with 
the  devise  to  Mary  after  her  brother's  attaining  twenty- 
two,  than  the  claim  of  dower  is  inconsistent  with  a  devise 
to  a  third  person  of  the  estate  out  of  which  the  dower 
arises.  The  presumption  is,  that  the  testator  intended  to 
dispose  of  no  more  than  what  was  his — namely^  the  estate 
subject  to  free-bench.  The  annuity  of  £30  payable  to  her 
out  of  the  estate,  until  the  son  attains  twenty-two,  is  not 
sufficient  to  put  the  widow  to  her  election :  Hall  y.  WL 
In  Roadley  v.  Dixon  there  was  a  direction  to  manage  aparti- 
cular  farm,  which  constituted  the  principal  part  of  an  estate 
"  now  in  my  possession,''  and  the  widow  claimed  dower 
out  of  it.  The  management  of  the  farm  was  considered 
inconsistent  with  her  claim  to  set  it  out  by  metes  and 
bounds.  HcM  v.  Hill  was  in  a  great  measure  decided  on 
the  ground  of  the  power  of  leasing,  which  applied  to  the 
whole  property.  [The  Vice-Chancellor. — In  the  present 
case,  the  Dow  Meadows  are  described  as  being  in  the 
occupation  of  George  Baker.]  In  Miall  v.  Brain  (c),  Sir 
John  Leach  considered  the  claim  of  dower  to  be  necessa- 
rily excluded,  by  the  gift  of  a  house  for  the  personal  occu- 
pation and  enjoyment  of  the  testator's  daughter.  Buicker 
V.  Kemp  {d)  was  decided  on  like  considerations.  The  pre- 
sent case  is  distinguishable  from  those  which  have  been 
referred  to. 

(a)  1  Dr.  &  War.  94  ;    1   Con.  (c)  4  Madd.  119. 

&  Law,  120.  (d)  5  Madd.  61 ;  see  Reynard  f. 

(6)  3  Ru88.  192.  Spence,  4  Beav.  103. 
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Mr.  Wilbraham,  in  reply.  1842. 

Tatlob 

The  Vice-Chancellor. — ^The  question  is,  whether  upon  «'• 

the  face  of  the  will  it  appears,  that  the  testator,  in  making 
the  will,  was  under  an  impression  that  this  land  at  Awre 
would,  at  the  time  of  his  son  Thomas  attaining  twenty-two, 
be  enjoyed  by  some  person  other  than  the  widow ;  without 
considering  whether  she  would  or  would  not  be  entitled  to 
firee-bench  out  of  it.  If  you  find  that  he  made  his  will 
under  that  notion,  then  it  is  a  case  of  election.  Now,  I 
think  you  can. 

It  would  be  unsafe  to  look  at  any  particular  clause  in 
the  will  as  alone  indicating  that  impression,  but  looking 
at  the  general  disposition  of  the  property — ^looking  at  the 
general  expression  of  his  intention,  that  the  shares  into 
which  he  distributed  this  farm  should  be  in  the  immediate 
enjoyment  of  the  several  persons  to  whom  they  were  de- 
yised,  when  his  son  should  attain  twenty-two,  (a  point 
which  he  appears  to  insist  upon  throughout  the  whole 
will),  and  when  you  see,  that  in  using  the  expression 
''possessed  of  or  entitled,"  he  makes  no  distinction  be- 
tween the  Dow  Meadows  and  the  other  lands  in  Awre — 
taking  all  these  circumstances  together,  I  think  it  may 
be  collected,  that  it  was  the  testator's  intention  that  the 
Dow  Meadows  should,  when  the  son  attained  twenty-two, 
be  the  subject  of  immediate  enjoyment  by  some  other 
person  than  the  widow,  though  the  widow  might  be  living 
and  immarried.  I  am  of  opinion,  therefore,  that  the 
widow  must  elect. 
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1842. 

July  25*A,  Shaw  v.  Simpson. 

26M.  _. 

The  consignee  -DY  an  Order  made  in  this  cause,  certain  estates  in  the 
dL*ertiite*  ^iI?ho  island  of  Jamaica  called  Non-Such  and  Unity,  were  di- 
had,  out  of  hia   rected  to  be  sold  for  the  pairment  of  certain  legacies.  These 

own  monies,  ,  ^    "  .  -    ^  ••  i 

made  paymenu  estates  werc  subject  to  an  annuity  of  £1000,  payable  to 
an^n^^  Scliua,  the  wife  of  W.  H.  Weaver,  for  her  life. 
^te^wM^id  "^^^  estates  having  been  sold  to  a  person  who  after- 
entitled  to  be  wards  became  bankrupt,  they  were,  by  an  order  of  August, 
such  payments  1824,  made  in  this  cause  and  also  in  the  bankruptcy, 
penMtion™"  Ordered  to  be  resold ;  and  it  was  farther  ordered,  that  the 
J^^wII^^*^  purchase-monies,  after  prpviding  for  costs,  should  be  paid 
awarded  under  to  Alexander  Grant,  as  executor  of  Donaldson,  who  was 

the  act  for  the  .  .  .  .  >  •  . 

aboUtion  of       ^^  incumbrancer  on  the  estate  to  a  large  amount,  subject 

^^^QMBre  whe-  *^  "^™'  ^^^^^^8  annuity. 

ther  such  a  By  the  Order  for  the  resale,  Grant,  who  had  been  pie- 

consig:nee  has  a      .  •         t  i  ^ 

lien  on  the  viously  appointed  by  the  Court  of  Chancery  consignee  of 
estate  for  ^^^  estates,  was  re-appomted  consignee  with  a  direction 

"*n^*Sb^"him  ^  P^^  ^^^  ^®®P  dowu  the  annuities  chargeable  on  the 
in  its  cuitiva.     estates  j    and  it  was  ordered,  that  he  should   pass  his 

tion  ? 

accounts  annually  before  the  Master,  and  be  allowed 
therein  all  such  sums  as  he  should  pay  in  respect  of  the 
annuities,  and  retain  the  balance  from  time  to  time  in 
discharge  of  his  incumbrance. 

Under  the  stat.  3  &  4  WiU.  4,  c.  73,  (for  the  abolition 
of  slavery),  the  sums  of  4938/.  \7s.  4d.  and  19/.  10^.  lid. 
were  allowed  by  the  commissioners  as  the  compensation 
for  the  slaves  on  the  estates  called  Non-such  and  Uni^. 
These  sums  were  by  an  order  made  in  this  cause  and  in 
a  cause  of  "  Grant  v.  Edwards,'*  ordered  to  be  paid  into 
Court  in  trust  in  the  last-mentioned  cause ;  the  dividends 
to  be  received  by  Grant,  and  to  be  applied,  together  with 
the  proceeds  of  the  estates,  in  satisfaction  of  Mrs.  Weaver's 
annuity.     By  the  same  order,  the  order  of  August,  1824, 
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as  it  related  to  the  consigneeship  of  Grants  was  adopted        1842. 
and  confirmed. 

The  compensation  money  being  paid  into  Conrt  pnrsu- 
ant  to  the  order^  produced  £5577,  £3  per  cent.  Bank 
Annuities. 

The  accounts  of  the  consignee  were  annually  passed  up 
to  the  80th  April  in  each  year,  and  on  the  80th  Aprils 
1840,  there  appeared  to  be  a  balance  due  to  him  of  £985, 
in  respect  of  advances  made  by  him  for  the  cultivation  of 
the  estates,  and  payments  on  account  of  Mrs.  Weaver's 
annuity;  the  last  payment  on  account  of  the  annuity, 
having  been  made  up  to  the  preceding  Michaelmas. 

In  consequence  of  this  state  of  the  accounts,  there  being 
no  immediate  prospect  of  an  increase  in  the  proceeds  of 
the  estates,  Mr.  and  Mrs.  Weaver,  after  receiving  two  more 
quarters  of  the  annuity,  presented  their  petition  at  the 
instance  of  the  consignee,  for  the  sale  of  part  of  the  capi- 
tal of  the  fund  in  Court.  And  by  an  order,  dated  the 
24th  July,  1840,  it  was  ordered,  that  so  much  of  the 
<£5577  £3  per  cent.  Bank  Annuities,  as  would  raise  the 
sum  of  £1185,  should  be  sold,  and  applied  in  payment  of 
£250  due  to  Mrs.  Weaver  at  the  preceding  Midsummer, 
and  of  £935  due  to  the  consignee.  And  it  was  ordered, 
that  Grant  should  continue  to  pass  his  accounts  as  con- 
signee, and  should  pay  the  remaining  quarterly  pay- 
ments of  the  annuity  to  the  80th  April,  1841,  and  should 
be  at  liberty  to  continue  the  quarterly  payments  after 
that  day  as  theretofore,  and  should  be  allowed  the  same 
in  passing  his  accounts ;  and  that  so  much  more  of  the 
£5577  stock  should  be  from  time  to  time  sold,  as  might 
be  sufficient  to  raise  what  the  Master  should,  from  time  to 
time,  certify  to  be  due  to  Grant,  on  passing  his  annual 
accounts  as  consignee  up  to  the  30th  April,  1841,  and 
also  his  subsequent  accounts,  including  the  payment  of 
the  said  annuity;  and  that  out  of  the  money  from  time  to 
time  to  arise  by  the  said  sales,  what  should  be  so  certified 
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1842.  to  be  due  to  the  consignee^  should  be  paid  to  him  in  dis- 
charge of  his  balance ;  and  that  he  should  also  receive  the 
dividends  of  the  remaining  money  in  Courts  as  they  should 
accrue  due. 

This  order  was  from  time  to  time  acted  upon,  till  the 
money  in  Court  was  reduced  to  £1810  £3  per  cent.  An- 
nuities; but  by  an  order  of  Knight  Bruce,  Y.  C,  dated  the 
22nd  March,  1842,  it  was  directed,  that  no  further  part  of 
the  said  £1810  stock  should  be  sold  until  further  order, 
and  that  the  dividends  thereafter  to  accrue  due  on  the 
fund  in  Court  should  be  paid  to  Mr.  Weaver. 

Grant  now  presented  his  petition,  (which  was  headed  in 
this  cause  and  in  that  of  "  Grant  v.  Edwards,''  and  also  in 
the  bankruptcy),  alleging  that  on  the  faith  of  the  order  of 
the  24th  July,  1840,  he  had  continued  to  advance  his  own 
monies  for  the  necessary  expenses  of  the  cultivation  of  the 
estates,  and  for  the  payment  of  the  annuity ;  and  that 
there  was  due  to  him  on  the  30th  April,  1842^  a  balance 
of  £3238,  including  £500  paid  to  Mrs.  Weaver,  on  account 
of  the  annuity  up  to  that  time.  And  he  prayed,  that  not- 
withstanding the  order  of  the  22nd  March,  1842,  the 
£1810  stock  might  be  sold,  and  the  produce  paid  to  him 
in  part  satisfaction  of  the  £3238. 

Mr.  Burge,  and  Mr.  Cooper,  for  the  petition,  said,  that 
the  consignee  had  a  lien  on  the  corpus  of  the  estate,  and 
consequently  on  the  fund  in  Court,  for  the  amount  of  his 
disbursements,  and  that  here  the  lien  would  be  useless, 
unless  he  were  entitled  to  a  sale  of  the  corpus  of  the  pro- 
perty :  Scott  V.  Nisbett  (a),  fVorrall  v.  Harford  (A),  Sagen 
V.  Whitfield {c),  SimondY.Hibbert{d),  Campbettr.Bowden(e). 
They  also  contended  that  in  Farquharson  y.  Ba^our  (/), 

(a)  14  Ves.  438.  (d)  1  R.  &  M.  719. 

(b)  8  Vei.  4.  (if)  In  P.  C. 

(c)  1  Kiiapp,  P.  C.  C.  133.  (/)  8  Sim.  210. 
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which  might  possibly  be  cited  on  the  other  side,  the  1842. 
opposition  to  the  application,  and  as  it  should  seem  the 
judgment  also,  proceeded  on  the  ground  that  the  appli- 
cation was  of  an  interlocutory  nature.  They  also  com- 
mented upon  the  proceedings  which  had  taken  place  under 
the  several  orders  before  referred  to. 

Mr.  Russell,  and  Mr.  James  Parker,  contrh. 

The  Vice-Chancellor,  in  the  course  of  the  argument, 
said,  that,  with  respect  to  the  claim  of  the  petitioner  to 
have  the  corpus  of  the  estate  sold,  he  saw  no  solid  ground 
of  distinction  between  the  case  of  a  consignee  of  West 
India  produce  and  the  agent  of  a  copper  mine  or  colliery, 
who  never  could  be  heard  to  insist  on  a  sale  of  the  estate 
for  payment  of  the  balance  due  to  him.  The  observations 
of  Lord  Eldon,  in  Scott  v.  Nisbett,  seemed  to  refer  to  a 
dormant  lien  only.  At  all  events,  no  case  had  been  cited 
in  which  a  sale  of  the  corpus  of  the  estate  had  practically 
been  allowed. 

The  Vice-chancellor. — Upon  this  petition,  it  is  not,  July  26th. 
I  think  necessary,  if  it  would  be  proper,  to  decide  the 
general  and  extensive  question  which  has  been  argued. 
Mr.  and  Mrs.  Weaver  being  the  only  opposing  parties, 
it  occurred  to  me  at  first,  that,  having  regard  to  the  order 
of  July,  1840,  (which  they  have  never  sought  to  discharge 
or  vary,  and  which  has,  to  some  extent,  been  acted  upon), 
it  might  probably  be  right  to  apply  the  capital  of  the 
fund  in  question,  or  a  sufiGicient  portion  of  it,  in  paying  or 
towards  payment  of  so  much  of  the  consignee's  balance 
now  due  to  him,  as  was  due  at  Michaelmas  last,  or  has 
arisen  in  respect  of  time  previous  to  Michaelmas  last;  the 
rent-charge,  or  annuity,  of  Mr.  and  Mrs.  Weaver,  which 
is  the  first  charge  on  the  property,  having  been  paid  up 
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1842.       to  that  time  inclasive.    The  farther  discnssioii  of  the  cnaCf 
'^  g  ^  however,  satisfied  me,  that  the  rent-charge  being  in  arresr 

V'  from  that  period,  and  the  time  of  passing  the  annual  ao* 

counts  being  in  the  spring,  there  would  be  at  least  some 
risk  of  not  acting  in  conformity  with  the  ^irit  of  fha 
order,  if  I  were  to  construe  it  as  giving  that  right  to  the 
petitioner,  without  paying  another  half  year  of  the  rent- 
charge  to  Mr.  and  Mrs.  Weaver.  I  think  that  I  ought 
not  so  to  construe  it,  and  the  petitioner  having  declined, 
and  I  suppose  continuing  to  decline,  to  pay  to  them  that 
half  year,  or  allow  them  to  receive  it  out  of  the  fund  in 
question,  I  shall  not  act  upon  the  capital,  as  matters  now 
stand,  on  the  footing  of  the  tytder  of  1840.  But,  whether 
with  or  without  reference  to  it,  I  conceive  that,  a  part  of 
the  balance  due  to  the  petitioner  being  oompoaed  of  pay- 
ments to  Mr.  Weaver  on  account  of  the  rent-charge,  which 
certainly  charges  the  corpus  of  the  fund,  I  may  and  ought 
to  allow  the  petiticmer  to  receive  from  that  corpui  an 
amount  equal  to  so  much  of  his  balance,  in  part  payment 
of  it;  and  I  so  order.  This,  however,  will  still  leave  a 
large  sum  due  to  him,  as  appears  by  the  Master's  report, 
which  he  had  not  obtained,  when  my  former  order  was 
made.  I  think  that  I  ought,  also,  to  direct  the  dividends 
on  the  residue  of  the  fund  to  be  paid  to  him  until  further 
order,  as  they  were  before  1840,  to  be  accounted  for  by 
him  annually,  in  his  character  of  consignee.  It  is  my 
impression,  that  at  the  dose  of  the  argument  before  me, 
when  I  made  my  former  order,  the  present  petitioner  did 
not  object  to  what  I  then  did  as  to  the  dividends.  Except 
so  far  as  I  have  stated,  (the  petitioner  objecting^  to  allow 
Mr.  and  Mr.  Weaver  to  receive  the  additional  half  yesr 
that  I  have  mentioned),  I  cannot,  upon  this  petition, 
opposed  as  it  is  by  them,  dispose  of  the  capital  of  the 
fund  in  question.  All  that  became  due  to  the  petitioner 
up  to  the  time  when  it  was  brought  into  Court,  has  beea 
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paid  to  him.  The  balance  now  due  has  altogether  arisen  1842. 
subsequently.  The  estate  in  respect  of  the  care  and 
management  of  which  it  has  so  arisen^  is  still  in  the  pos- 
session of  the  Court,  and  must  probably  so  remain  for 
some  time  longer,  it  being  unsold.  Whether  at  some 
future  time  the  petitioner's  remaining  balance  may  not, 
if  necessary,  be  paid  out  of  the  corpus  of  the  property,  I 
do  not  now  say,  or  express  an  opinion.  At  present,  I 
cannot  do  more  than  I  have  said.  The  costs  must  be 
reserved  as  before,  with  liberty  to  apply. 


Caldecott  r.  Caldecott.  jiuffust  Uf. 

X  HIS  cause  came  on  for  hearing  for  further  directions  Retidaary  per- 
consequential  on  the  decree  of  the  8rd  March,  1842.  (See  of"  tMtator, 
ante,  pp.  324,  825).  S^e^'of  hJ^ 

The  Master,  by  his  report  dated  in  July,  1842,  in  sub-  death,  stood  in- 

•^  *^  .Tf  >  ▼csted  in  8CCU- 

stance  found  that  the  canal  shares  mentioned  in  the  7th  ritiesnotrecog- 
schedule  to  his  former  report  were,  at  the  time  of  the  death  co^trt,  Lving 
of  the  testator,  and  had  since  continued,  fit  and  proper  in-  Jj^^^  ^^ 
Testments  for  the  purposes  of  the  testator^s  will,  &c.,  until  *t  the  period  of 
the  same  should  be  laid  out  in  the  purchase  of  real  estate ;  the  testator's 
but  that,  having  regard  to  the  probable  difficulty  of  dis-  oS^^Si^n? 
posing  of  them  at  any  time,  it  would  be  proper  that  the  '^^  ^  ^^ 

Talne  so  talceii 

same  should  be  sold  as  opportunity  would  allow.    And  he  (not  exceeding 
found  that  the  mortgages,  except  the  equitable  mortgage,  be  paid  to  t^ 
were,  at  the  death  of  the  testator,  and  had  since  con-  ^^\ll^^^, 
tinned,  proper  investments,  and  that  it  was  not  advisable  ^r's  death. 
to  call  them  in ;  and  that,  as  to  the  equitable  mortgage,  it 
was  advisable  to  accept  the  offer  of  the  mortgagor  to  con- 
vert it  into  a  legal  security  upon  certain  terms.     He  also 
found,  that  since  he  had  made  his  former  report  it  had 
been  discovered  that  the  testator  was  possessed  of  five 
shares  and  five  quarters  in   the  Bugby  Gas  Company, 
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1842. 


Caldbcott 
Caldbcott. 


which  had  been  sold  hj  the  executors  for  iS125,  which 
was  the  best  price,  bat  which  had  not  been  yet  paid. 

In  obedience  to  the  directions  of  the  Courts  the  Master 
likewise  gave  the  respective  valuations  of  certain  property 
mentioned  in  the  decree,  at  the  respective  periods  of  the 
testator's  death,  and  one  year  after  his  death. 


Subject  to  the  declaration  contained  in  the  decree  dated  the  3rd 
March,  1842,  that,  as  between  the  income  and  the  capital  of  the 
testator's  estate,  the  income  thereof  ought  to  bear  and  is  liable  to  keep 
down  the  interest  and  other  yearly  payments  mentioned  in  such  decree : 
Declare,  that  the  plain  tiff  is  entitled  to  receive  the  interest  which  has  accrued 
from  the  testator's  death  on  the  sums  of  £500,  £2500,  and  £6000,  se- 
cured by  the  mortgages,  and  the  sum  of  £6000  secured  by  the  equitable 
mortgage,  respectively  mentioned  in  the  Master's  report,  and  to  the 
interest  hereafter  to  accrue  thereon  during  the  life  of  the  pUdntiff,  or 
until  the  further  order  of  the  Court.  And  as  to  the  shares  in  the  Fire 
and  Life  Insurance  Companies,  and  mortgages  of  Turnpike  Tolls,  men- 
tioned in  the  said  report,  declare  that  the  plaintiff  is  entitled  to  so  much 
of  the  dividends  and  interest  thereof  respectively,  which  have  accrued 
and  have  been  received  from  the  time  of  the  said  testator's  death  until 
the  present  time,  as  will  not  exceed  interest  at  £4  per  cent  per  annum 
during  the  same  period  on  the  sums  ascertained  to  be  the  value  thereof 
respectively  at  the  end  of  one  year  from  the  said  testator's  death,  and  to 
so  much  of  the  dividends  and  interest  thereof  hereafter  to  accrue  and  be 
received,  until  the  same  shall  be  sold  or  got  in,  or  until  the  further  order 
of  the  Court,  as  will  not  exceed  interest  at  the  same  rate  on  the  sums 
ascertained  as  aforesaid  to  be  the  value  thereof.  And  as  to  the  Bank 
Stock,  and  shares  in  the  Rugby  Gas  Company,  which  have  been  sold 
as  in  the  said  report  mentioned,  declare  the  plaintiff  entitled  to  so 
much  of  the  dividends  thereof  accrued  and  received  from  the  said  tes- 
tator's death  until  the  sale  thereof  as  will  not  exceed  interest  at  £4  per 
cent,  per  annum  during  the  same  period  on  the  sum,  as  to  the  said  Bsnk 
Stock,  ascertained  to  be  the  value  thereof  at  tlie  end  of  one  year  from 
the  said  testator's  death ;  and  as  to  the  said  Gas  Shares,  in  the  sum  of 
£125,  the  amount  for  which  the  same  was  sold.  And  as  to  the  Canal 
Shares  mentioned  in  the  said  report,  let  the  dividends  of  such  Canal 
Shares  as  have  been  sold,  which  accrued  from  the  said  testator's  death 
until  the  same  were  sold,  and  the  dividends  of  such  of  the  said  Cans! 
Shares  as  have  not  been  sold,  which  have  accrued  from  the  said  testator's 
death  until  the  present  time,  be  paid  to  the  plaintiff;  and  let  the  dividends 
of  such  last-mentioned  shares  hereafter  to  accrue  until  the  same  shall  be 
sold,  or  until  the  further  order  of  the  Court,  be  paid  to  the  plaintil^ 
he  undertaking  to  refund  such  portion  of  any  of  the  dividends  hereby 
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directed  to  be  paid  to  him,  as  the  Court  shall  direct.        •  •  • 

*  *  And  let  such  of  the  Canal  Shares  mentioned  in  the  said 
report  as  have  not  been  sold,  be  sold,  &c.,  and  the  purchase  monies  be 
paid  into  Court.  Let  all  sums  now  standing,  or  hereafter  to  be  paid  in 
to  the  credit  of  this  cause,  be  laid  out,  &c.;  and  let  the  dividends  on  all 
Bank  Annuities  now  or  at  any  time  hereafler  to  be  standing  in  the  name 
of  the  said  Accountant-General,  in  trust  in  this  cause,  be  paid  the 
plaintiff  during  his  life,  or  until  the  further  order  of  the  Court, 


1842. 
Caldkcott 

V. 

Caldbcott. 


SiLLicK  r.  Booth. 

The  Reporters  regret  to  find  that  they  have  misapprehended  a  passage 
in  one  of  the  Vice-Chancellof's  judgments  in  this  case.  The  passage  in 
question  (see  ante^  p.  125),  should  stand  thus  :— 

"  If  the  clause  of  survivorship  does  not  extend  to  accruing  shares,  there 
was  an  intestacy  as  to  James's  share  of  Charles's  share ;  but  James's  ori- 
ginal share  would  go  over  to  Mary  and  Richard.  Then  dies  Richard. 
If  the  clause  does  not  extend  to  Richard's  portion  of  the  shares  of  Charles 
and  James,  Richard's  portion  of  those  shares  would  go  to  Richard's 
representatives,"  &c. 


Barnes  v.  Racster. 

To  the  statement  of  this  case  (see  antey  p.  404)  it  should  have  been 
added,  that  Mr.  Lee^  amicut  curia,  called  the  attention  of  the  Court  to 
the  case  of  Titley  v.  Davit  (a). 


(a)  Vin.  Abr.  Mortgage,  (F),  pi.  20. 


AN 


INDEX 


TO   THE 


PRINCIPAL   MATTERS. 


ACCOUNT. 

See  Costs,  1 . 

Plea  and  Pleading,  5. 

A  bill  haying  been  filed  by  a  client 
against  the  executrix  of  bis  solicitor 
for  an  account  of  all  dealings  and 
transactions  between  the  plaintiff  and 
the  testator,  and  for  an  injunction  to 
restrain  an  action  brought  by  the  de- 
fendant agamst  the  plaintiff  to  recover 
£3000  for  money  lent  to  him  by  the 
testator,  the  plaintiff  after  answer  ob- 
tained an  order  for  an  injunction  upon 
the  terms  of  paying  the  money  into 
Court.  Notwithstanding  this  order, 
however,  the  defendant,  under  parti- 
cular circumstances,  went  to  trial,  and 
obtained  a  verdict  for  the  £3000,  up- 
on the  same  evidence  substantially  as 
was  afterwards  used  in  the  suit  in 
equity,  and  which  was  satisfactory  to 
this  Court.  No  appeal  having  been 
made  by  the  defendant  against  the 
order  for  the  injunction: — Held,  that, 
assuming  the  effect  of  that  order  to 
be,  to  bring  the  whole  matter  into 
this  Court,  and,  therefore,  prisnd 
/aci^f  to  entitle  the  plaintiff  to  an  ac- 
count of  the  £3000,  as  well  as  of  all 
other  matters  comprised  in  the  suit, 
yet,  taking  into  consideration  the  ver- 
dict at  law  and  the  evidence  in  equity, 
the  defendant  was  entitled  to  have 
the  £3000  deemed  an  item  in  the  ac- 


count; such  item,  under  the  partica- 
lar  circumstances  of  the  case,  bearing 
interest  at  the  rate  of  £4  per  cent, 
per  annum.     Abbey  v.  Petck^       258 

ADMINISTRATION. 

See  Letters  op  Administration. 
Practice,  14. 
Presumption,  2. 

ADMISSION  OF  ASSETS. 
See  Plea  and  Plead ino,  3. 

ADVANCEMENT, 

1.  The  purchase  by  a  father,  of 
shares  in  a  joint- stock  bank,  in  the 
name  of  his  son,  held,  under  the  cir- 
cumstances, not  to  be  an  advancement 
for  the  son.     Seawin  v.  Seawin,     65 

2.  Evidence  of  declarationa  coupled 
with  acts.  ibid, 

3.  Parol  evidence  as  to  the  inten- 
tions of  a  testator  by  the  attorn^  who 
made  the  will.  Ibid. 

4.  Qiuere,  whether  a  person  baring 
a  life  interest  in  a  fund,  with  a  right 
of  consenting  to  the  advanoement  of 
children  out  of  the  capital,  destroys 
the  power  of  advancement  by  assign- 
ing the  life  interest?  WhiptMtreh  v. 
BoberUon,  715 

AFFIDAVIT. 
See  Practice,  4. 
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AGREEMENT. 


AGREEMENT. 


AGREEMENT. 

See  Debtor  and  Creditor,  2. 
Vendor  and  Purchaser. 

1 .  Two  young  officers  in  the  army 
sign  and  hand  over  to  each  other  cer- 
tain documents,  by  which  each  charges 
his  real  and  personal  estate  with 
£1000  in  favour  of  the  other,  in  case 
the  other  should  survive  him;  the 
inducement  for  this  undertaking,  as 
expressed  on  each  instrument,  being 
that  the  other  had,  by  an  instrument 
of  even  date,  left  the  writer  the  same 
sum  in  case  the  writer  should  survive 
him.  The  officers  soon  afterwards 
separate,  and  after  the  lapse  of  many 
years,  agree  to  cancel  the  engagement, 
but  die  before  the  mode  of  cancelment 
is  definitively  settled: — Held,  that, 
taking  into  consideration  the  circum- 
stances under  which  the  instruments 
were  made,  and  the  situation  in  life  of 
the  parties,  the  survivor  had  no  purely 
equitable  daim  which  he  could  enforce 
against  the  estate  of  the  other.  Qucere, 
whether  he  had  a  legal  claim;  and 
whether,  if  legal  originally,  it  was  not 
legally  cancelled.      Ryan  v.  Daniel, 

60 

2.  Specific  performance  decreed  of 
a  parol  agreement  deposed  to  by  the 
plaintiff's  witnesses,  but  denied  by 
the  answer;  the  agreement  constitut- 
ing a  material  part  of  the  considera- 
tion for  which  the  plaintiff  had  as- 
signed his  lease  to  the  defendant, 
although  such  consideration  was  not 
expressed  in  the  deed  of  assignment. 
Cliffords.  Turrell,  138 

3.  Feme  covert  being  entitled  under 
her  marriage  settlement  to  an  interest 
in  the  settled  lands  for  her  separate 
use  for  life,  with  a  power  of  leasing 
for  any  t^rm  not  exceeding  twenty- 
one  years  in  possession,  leased  part 
of  the  lands  for  fourteen  years  to  D., 
and  about  a  year  and  a  half  before 
the  expiration  of  that  lease,  signed 
and  delivered  to  D.  a  written  under- 


taking, by  which  she  engaged,  upon 
the  expiration  of  the  existing  lease, 
to  grant  to  D.  a  new  lease,  upon  the 
same  terms  and  for  the  same  period 
as  before.  The  lease  expired,  and 
D.  continued  in  possession  without 
taking  a  new  lease,  but  doing  acts 
on  the  premises  which  were  solely 
referable  to  the  written  undertaking. 
Afterwards  the  feme  covert  died: — 
Held,  first,  that  the  giving  the  written 
undertaking  was,  under  the  circam- 
stances,  a  valid  execution  of  the 
power;  and,  secondly,  that  the  trans- 
action between  the  parties  amounted 
to  an  agreement,  which  was  in  part 
perfoniied  by  the  continuance  of  the 
possession  of  the  tenant  after  the  ex- 
piration of  the  lease,  and  was  there- 
fore capable  of  being  enforced  in  i 
court  of   equity.      Doweli  v.  Dew, 

345 

4.  In  order  to  establish  the  validity 
of  an  agreement  in  a  court  of  equity, 
it  is  not  necessary  to  shew  that  it  wis 
binding  on  both  parties  at  the  time 
of  its  being  signcMcl;  it  is  sufficient  if 
an  agreement  signed  by  one  party  be 
afterwards  accepted  and  acted  on  by 
the  other.  Ibid, 

5.  Although  a  lessor  has  power  to 
lease  in  possession  only,  and  not  in 
reversion,  yet  an  agreement  entered 
into  between  lessor  and  lessee,  a  short 
period  before  the  expiration  of  an  ex- 
isting lease,  for  a  renewal  of  the  lease 
upon  the  same  terms  as  before,  is 
reasonable,  and  may  be  enforced  in 
equity,  as  between  the  agreeing  par- 
ties; provided  the  effect  of  the  agree- 
ment IS,  that  the  rent  and  covenants 
in  the  renewed  lease  are  conformable 
with  the  terms  of  the  power.      Ibid, 

6.  The  assignee  of  a  contract  to 
grant  a  lease  (there  being  no  cove- 
nant not  to  assign,  or  the  breach  of 
such  covenant  being  waived)  mav  sus- 
tain a  bill  in  equity  against  the  lessor 
for  specific  performance  of  the  con- 
tract, provided  he  guarantee  to  the 
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lessor  the  responsibQity  of  the  as- 
signor. Ibid, 

7.  Action  directed  to  be  brought 
with  a  view  of  ascertaining  whether  a 
rent  agreed  to  be  paid  at  a  future 
period  was,  conformably  with  the 
terms  of  a  settlement,  the  best  rent 
that  could  be  gotten  for  the  property, 
and  whether  certain  circumstances 
amounted  to  a  waiver  of  the  breach 
of  a  covenant  not  to  assign.         Ibid. 

8.  Specific  performance  of  an  agree- 
ment refused,  the  same  not  having 
been  accepted  by  the  plaintiff  in  due 
time,  nor  any  acceptance  by  him  ever 
notified  to  the  defendant,  and  the 
plaintiff  having,  after  the  defendant 
had  signed  the  agreement,  attempted 
to  vary  the  terms  of  it,  though  he 
ultimately  acquiesced  in  the  defend- 
ant's terms.  Thombury  v.  Bevill,  554 

9.  QiwPTtf,  whether  a  court  of  equity 
will  enforce  the  specific  performance 
of  an  agreement,  that,  upon  the  re- 
tirement of  a  solicitor  from  a  copart- 
nership, the  remaining  partner  shall 
carry  on  the  business  in  the  name  of 
the  retiring  partner.  Ibid, 

10.  Qtiare,  whether  the  signature 
of  an  attorney  to  a  statement  at  the 
foot  of  a  draft  agreement,  signifying 
his  approval  of  the  drafl  on  behalf  of 
his  client,  is  a  signature  within  the 
Statute  of  Frauds.  Ibid, 

AMENDED  BILL. 

See  Plea  and  Pleading,  12. 

The  mere  fact  of  amending  a  bill 
does  not  of  itself  dissolve  or  discharge 
the  common  injunction,  though  it  may 
furnish  a  ground  for  dissolving  or  dis- 
charging it  on  an  application  for  that 
purpose.     Brooks  Y,  Purton,       271 

ANNUITY. 

See  Colonies. 
Will,  11. 

1 .  By  an  indenture,  dated  in  April, 
1810,  an  annuity  was  granted  to  S., 
vol.  I. 


charged  upon  real  estate,  and  by  an 
indenture  dated  in  April,  1820,  the 
same  property  was  charged  by  the 
same  parties  with  an  annuity  payable 
to  A.  This  annuity  was  void  for 
want  of  a  proper  memorial,  but  until 
the  filing  of  the  bill  it  had  been 
always  treated  as  a  valid  annuity, 
and  in  September,  1821,  A.,  under  a 
proviso  in  his  annuity  deed,  entered 
into  possession  and  receipt  of  the 
rents  and  profits  of  the  estate,  and 
remained  in  imdisturbed  possession 
of  them  till  his  death  in  1829,  when 
his  personal  representative  took  pos- 
session. In  1835,  S.  died,  ana  in 
November,  1839,  his  personal  repre- 
sentative filed  his  bill  to  set  aside  A.'s 
annuity  and  to  establish  his  own. 
The  bill  alleged  that  S.  had  received 
payment  of  his  annuity  down  to  Oc- 
tober, 1820,  and  that  A.  had  obtained 
possession  of  the  premises  under  mis- 
representation. These  allegations, 
however,  were  not  proved  against  A., 
nor  was  it  proved  that  he  ever  had 
notice  of  S/s  title,  but  the  allegation 
of  payment  was  admitted  by  the 
grantors  of  the  annuity,  who  were 
co-defendants  with  A.  in  the  suit. 
Under  these  circumstances,  and  con- 
sidering that  S.  had  never  been  in 
possession  of  the  property:  — jBTeW, 
1st.  That,  notwithstanding  the  in- 
firmity of  A.'s  title,  the  plaintiff  was 
not  entitled  to  the  relief  prayed  by 
his  bill.  2ndly.  That  he  was  not,  in 
consequence  of  the  admissions  of  A.'s 
co-defendants,  entitled  to  any  inquiry 
as  against  A.,  with  a  view  to  obviate 
the  effect  of  delay  in  filing  the  bill. 
3rd]y.  That  his  bill  must  be  dismissed 
with  costs  as  against  A.,  on  the  ground 
of  length  of  time.  Searle  v.  Colt,  36 
2.  Courts  of  equity  will  give  effect 
to  the  penal  clauses  of  the  annuity 
acts,  not  merely  in  questions  between 
the  grantor  and  the  annuitant,  but  in 
those  between  prior  and  subsequent 
annuitants.  Ibid, 
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3.  The  construction  of  the  stat.  3 
&  4  Will.  4,  c.  27,  discussed  with  re- 
ference to  the  right  of  the  grantee  of 
an  annuity  charged  on  land  to  take 
proceedings  to  recover  his  annuity, 
after  twenty  years'  possession  and  re- 
ceipt of  the  rents  and  profits  by  the 
grantor*  pnnetual  payment  of  the 
annuity,  and  no  acknowledgment  in 
writing  of  the  grantee's  title.      Ibid. 

4.  A  bill  in  equity  may  lie  to  re- 
cover the  arrears  of  an  annuity,  al- 
though, under  the  circumstances,  the 
plaintiff  may  have  no  right  to  call  on 
the  Court  to  direct  security  to  be 
granted  for  payment  of  such  annuity. 
Clifard  Y.  Turrell,  138 

ANSWER. 

See  Plka  and  Pleading,  3,  4,  5. 
Practice,  2,  10. 
Principal  and  Agent,  1. 

APPEARANCE. 
See  Practice,  3,  13*  17. 

APPOINTMENT. 

1.  By  a  marriage  settlement  of 
1791,  certain  estates  at  B.  were 
charged  with  the  sum  of  £10,000  for 
portions  for  the  children  of  the  mar- 
riage, in  equal  shares;  and  by  the 
same  instrument  power  was  given  to 
substitute  for  those  estates  other  es- 
tates of  equal  value,  as  a  fund  for 
raising  those  portions.  By  a  deed  of 
1811,  the  settlor  covenanted  that  as 
soon  as  estates  at  H.  were  disincum- 
bered,  he  would  charge  them,  in  sub- 
stitution for  the  other  estates,  widi 
the  payment  of  £10,000  for  portions, 
under  the  same  limitations  as  had 
been  expressed  in  the  settlement,  and 
would  also  further  charge  the  same 
estates  at  H.  with  the  sum  of  £30,000 
for  the  younger  children  of  the  mar- 
riage, to  be  paid  to  them  in  such 
shares  and  proportions  as  he  the  set- 
tlor should  by  deed  or  will  appoint. 
By  a  deed  of  1816  (which  was  a  ge* 


neral  conveyance  of  all  the  settlor's 
estates  in  trust  for  payment  of  his 
debts),  reciting  amongst  other  things 
that  the  settlor  had  not  then  per- 
formed the  covenant  contained  in  the 
deedof  1811,  itwas  declared  that  the 
trustee  of  that  deed  should  hold  the 
estates  at  H.,  or  otherwise  convey  the 
same  to  the  trustees  of  the  settlement 
for  the  purpose  of  securing  the  por- 
tions according  to  the  deed  of  1811. 
And  by  a  deed  of  1816,  reciting  the 
former  deeds,  the  trustees  of  the  deed 
of  trust,  by  the  direction  of  the  set- 
tlor, conveyed  the  estates  at  H.  to  the 
trustee  of  the  settlement,  upon  tmst, 
after  the  death  of  the  settlor,  to  raise 
£10,000  in  lieu  and  satisfiiction  of 
the  £10,000  under  the  settlement,  in 
trust  for  all  and  every  the  children  of 
the  marriage,  under  the  same  limita* 
tions  as  were  contained  in  the  settle- 
ment, and  upon  trust  to  raise  the 
further  sum  of  £30,000  for  all  and 
every  the  children  of  the  marriage 
except  the  eldest  eon  /.,  in  the  same 
manner  in  all  respects,  excluding  tie 
said  J,,  as  by  the  indenture  of  settle- 
ment was  declared  concerning  the 
sum  of  £10,000  thereby  directed  to 
be  raised: — Held,  that  the  deed  of 
1817  was  a  complete  execution  of  the 
power  of  appointing  the  £30,000 
contained  in  the  deedof  1811;  and, 
consequently,  that  the  younger  chil- 
dren of  the  marriage  who  were  living 
at  the  time  of  the  execution  of  the 
deed  of  1817  were  entitled  to  the 
£30,000  in  equal  shares.  Jrwtytage 
V.  Armytape,  461 

2.  A  father  executed  a  power  of 
appointment,  under  which  nis  four 
vounger  children,  B.,  C,  D.,  and  E., 
oecame  entitled,  subject  to  hb  life 
interest,  to  £30,000  in  equal  shares. 
The  father  afterwards,  by  several  in- 
struments of  appointment,  affected  to 
appoint  the  whole  fund  to  B.,  C,  and 
D.,  in  the  following  shares;  vix.  to 
B,  £13»00Q»  to  a  £5000,  and  to  B. 
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£12,000.  £.,  who  was  a  son,  died 
in  his  father's  lifetime  intestate  and 
without  issue;  whereupon  his  share 
devolved  to  the  father.  Afler  E.'s 
decease,  the  father,  with  a  view  to 
support  the  subsequent  appointments, 
executed  a  deed-poll,  declaring  that 
the  original  appointment  under  which 
the  cluldren  took  equally  was  made 
by  mistake: — Held^  that  though  the 
subsequent  appointments  were  in- 
valid, so  far  as  related  to  the  shares 
of  B.,  C,  and  D.,  yet  as  regarded  the 
share  of  E.,  the  father  was  bound  by 
the  statement  in  the  deed-poll;  and 
that  E.*s  share,  amounting  to  £7,500, 
must  be  apportioned  between  B.  and 
D.,  in  satisfaction  pro  tanto  of  the 
losses  which,  through  the  invalidity 
of  the  subsequent  appointments,  had 
been  sustained  by  their  respective 
shares.  I6id, 

3.  By  a  post-nuptial  marriage  set- 
tlement, property  in  the  funds  belong- 
ing to  the  wife,  was  settled  in  trust 
for  the  husband  and  wife  for  their 
lives  and  the  life  of  the  survivor,  and 
then  for  such  one  or  more  exclusively 
of  the  others  or  other  of  the  children 
of  the  marriage,  in  such  parts  and 
shares,  &c.  as  the  wife  should  by  deed 
or  will  appoint.  There  were  four 
children  of  the  marriage.  The  hus- 
band died,  and  the  wife  appointed  the 
whole  fund,  and  assigned  her  life  in- 
terest therein  to  the  eldest  child,  a 
daughter,  who  had  attained  the  age  of 
twenty-one,  but  who,  together  with 
the  other  children,  was  ming  with 
her  mother: — Held,  that  the  appoint- 
ment and  assignment  were  valid,  and 
a  trustee  refusing  to  join  in  the  trans- 
fer of  the  fund,  pursuant  to  the  ap- 
pointment, was  not  allowed  his  costs 
of  a  suit  brought  against  him  by  the 
daughter  to  compel  the  transfer, 
though,  under  all  the  circumstances 
of  the  case,  he  was  not  decreed  to  pay 
the  costs  of  the  suit.  Campbell  v. 
JSomef  664 


APPORTIONMENT. 

See  Appointment,  2. 
Tithes,  4. 

APPROPRIATION. 
See  Executor,  2. 

ARBITRATION. 
See  Joint  Stock  Company,  7. 

ASSETS. 

See  Escheat. 
Lunatic. 
Parties. 
Plea  and  Pleading,  3. 

ASSIGNMENT. 

See  Advancement,  4. 
Agreement,  6. 
Executor,  2. 
Plea  and  Pleading,  7* 

ATTACHMENT. 
See  Practice,  4, 5. 

ATTORNEY. 
See  Agreement,  8,  9,  10. 
Evidence,  1. 

ATTORNEY  AND  CLIENT. 
See  Account. 

AWARD. 
See  Joint  Stock  Company. 

BANK  OF  ENGLAND. 
See  Practice,  1. 

BANKERS. 
<Sfetf  Joint  Stock  Company,  1. 

BANKRUPT  AND  BANK- 
RUPTCY. 

See  Official  Assignee. 
Practice,  19. 
Revivor. 
Supplemental  Bill. 

BARON  AND  FEME. 

See  Husband  and  Wife. 
Policy  of  Insurance,  h 
c  c  c2 
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CHABITY. 


COLONIES. 


BILL  OF  DISCOVERY. 

In  a  suit  instituted  against  the 
Corporation  of  London  for  discovery, 
in  aid  of  a  defence  to  a  bill  brought 
by  them  for  an  account  of  certain  al- 
leged dues  to  which  they  claimed  a 
title  by  prescription,  the  corporation 
admitted  the  possession  of  certain 
charters,  books,  and  documents  relat- 
ing to  the  matters  in  question,  which 
they  alleged  formed  part  of  their  title, 
and  were  intended  to  be  used  as  evi- 
dence against  the  plaintiffs,  but  which 
they  did  not  with  sufficient  precision 
deny  might  form  part  of  the  plaintiffs' 
title,  or  contain  matter  impeaching 
their  own  defence: — Held^  that  the 
plaintiffs  in  the  bill  of  discovcnr  were 
entitled  to  the  production  of  such 
documents.  Combe  v.  Corporation  of 
London,  63 1 

BILL  OF  EXCHANGE. 
See  Statute  of  Limitations^  4,  7. 

BOND. 

See  Debtor  and  Creditor,  3,  4. 
Principal  and  Surety^  2. 

BOUNDARIES. 
See  Colonies,  2. 

BREACH  OF  COVENANT. 
See  Agreement,  7. 

BREACH  OF  TRUST. 

See  Poor  Rate. 

Trust  and  Trustee. 

CHARITY. 

I  •  Testatrix  bequeathed  a  legacy  to 
her  executors,  to  be  settled  by  them, 
80  that  the  interest  mit^ht  be  yearly 
paid  to  the  poor  of  the  parish  of 
O.: — Held,  that  it  was  a  misapplica- 
tion of  the  legacy  to  give  it  to  the 
funds  of  a  charity  which  extended 
over  other  parishes  besides  that  of  0.> 


and  which  was  regulated  by  a  deed 
giving  absolute  control  over  the  le- 
gacy to  the  directors  of  and  sub- 
scribers to  the  charity.  Attorney^ 
General  v.  Brandreth,  200 

2.  Scheme  directed,  without  a  re- 
ference. Ibid. 

3.  Where  a  charity  had  been  insti- 
tuted for  the  common  benefit  of  a  pa- 
rish, and  the  parishioners,  on  an  infor- 
mation filed  for  the  regulation  of  the 
charity,  agreed  that  education  should 
form  part  of  the  scheme;  the  Court, 
although  the  parishioners  vrere  of  va- 
rious religious  denominations,  refused 
to  sanction  a  system  of  education,  in 
which  it  was  proposed  that  particular 
selections  from  Uie  Scriptures  should 
be  read,  and  the  schools  should  be 
closed  on  Sundays,  and  in  which  no 
special  provision  was  made  for  the  re- 
ligious creed  of  the  schoolmaster. 
Attorney-  General  v.  Cullum,        4 1 1 

4.  Courts  of  equityi  n  this  country 
will  not  sanction  any  system  of  edu- 
cation in  which  religion  is  not  in- 
cluded, and  where  education  is  to  be 
provided  for  Christians  of  different 
denominations,  there,  by  reason  of  the 
necessity  of  teaching  religion  accord- 
ing to  particular  tenets,  and  the  diffi- 
culty of  teaching  different  persons 
according  to  different  tenets,  instruc- 
tion according  to  the  doctrines  of  the 
Church  of  England  must  prevail;  bat 
provision  will  be  made,  as  far  as  pos- 
sible, for  the  exercise  of  oonsdentioos 
scruples  on  the  part  of  Dissenters. 

Ibid. 

CHOSE  IN  ACTION. 
See  Husband  and  Wife. 

COLONIES. 

See  WiLL^  23. 

1 .  The  Courts  of  this  country,  in 
dealing  with  real  property  in  Jamaica, 
will  be  guided  by  the  law  of  evidence 
in  Jamaica.     Tulloek  v.  Hartley,  1 14 


CONVERSION. 


COSTS, 
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2.  A  court  of  equity  in  England 
will  entertain  a. bill  to  settle  the  boun- 
daries of  real    estates  in   Jamaica. 

Ibid. 

CONCURRENT  SUITS. 
See  Practicb,  15, 16. 

CONDITIONS  OF  SALE. 
See  Vendor  and  Purchaser,  4,  9. 

CONSIGNEE. 
See  Colonies. 

1.  The  consignee  of  a  West  India 
estate,  who  had,  out  of  his  own  mo- 
nies, made  payments  on  account  of 
an  annuity  charged  on  the  estate,  was 
held  entitled  to  be  reimbursed  such 
payments  out  of  compensation  money 
which  had  been  awarded  under  the 
act  for  the  abolition  of  slavery.  Shaw 
y.  SimjMon,  732 

2.  Qu€erey  whether  such  a  consig- 
nee has  a  Uen  on  the  corpus  of  the 
estate  for  monies  expended  by  him  in 
its  cultivation?  Ibid, 

CONSTRUCTION  OF  ACTS  OF 
PARLIAMENT. 

See  Annuity,  2,  3. 

Joint  Stock  Company,  6. 
Legacy  and  Legatee,  1. 
Mortgagor  &  Mortgagee,  3. 
Plea  and  Pleading,  6. 
Practice,  1,  19. 
Statute  of  Limitations,  1,  2, 
3,  4,  5,  6. 

CONTRACT. 

See  Agreement. 

Vendor  and  Purchaser. 

CONTRIBUTION. 
See  Practice,  18. 

CONVERSION. 
SeeWihhyO,  10,19. 


CORPORATION  OF  LONDON. 
See  Bill  of  Discovery. 

COSTS. 

fif^tf  Appointment. 

Mortgagor  andMortgagee,!. 
Practice,  10, 1 1,  14,  18. 
Principal  and  Agent,  2. 

1 .  In  a  suit  to  restrain  the  piracy 
of  a  Uterary  work,  a  plaintiff,  who  in 
opposition  to  the  defendant's  denial 
of  his  title,  obtains  an  injunction,  is 
entitled  to  an  answer  firom  the  de- 
fendant, for  the  purpose  of  having  his 
title  admitted,  (in  case,  by  arrange- 
ment between  the  parties,  the  title  is 
not  established  at  law);  and  also,  of 
having  an  accoimt  from  the  defendant 
of  the  profits  made  by  the  sale  of  the 
spurious  work.  The  plaintiff,  there- 
fore, under  such  circumstances,  is  en- 
titled to  the  costs  of  the  suit,  includ- 
ing the  answer,  as  between  party  and 
party;  and  if  by  the  refusal  of  the 
defendant  to  pay  those  costs,  the 
plaintiff  is  compelled  to  bring  his 
cause  to  a  hearing,  he  will  be  entitled 
to  the  whole  costs  of  the  suit,  as  be- 
tween party  and  party,  although  at 
the  hearing  he  may  waive  the  account. 
And  the  plaintiff's  equity  in  this  re- 
spect will  not  be  affected  by  his  hav- 
ing offered  to  waive  his  right  to  an 
answer,  with  a  view  to  obtain  terms 
more  beneficial  to  himself  than  the 
Court  would,  underany  circumstances, 
accord  to  him;  as,  for  instance,  with 
a  view  to  receive  costs  as  between 
solicitor  and  client.  Kelli/  v.  Hooper, 

197 

2.  Trustees  of  the  separate  estate 
of  a  married  woman  decreed  to  pay 
the  costs  of  a  suit  instituted  to  compel 
them  to  transfer  the  fund  into  her 
name.     Thorbyv.  Yeats,  438 

3.  Extra  costs  occasioned  by  an  in- 
fant being  made  a  defendant,  who 
ought  to  have  been  made  a  plaintiff, 
not  allowed.  Hosiinffv,  NichoUs,  478 
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DEBTOR  AND  CKEDITOR. 


4.  Trastees  who  bad  dedined  to 
transfer  a  fund  to  an  assignee  on  the 
ground  of  an  alleged  fraud  in  the  as- 
signment, were  held  entitled  to  their 
costs  as  between  solicitor  and  client, 
although  the  assignment  was  decreed 
to  be  carried  into  execution;  there 
being  some  circumstances  of  suspicion 
attending  the  assignment^  particularly 
a  variance  between  the  consideration 
expressed  in  the  deed  and  the  actual 
consideradon.  Whitmarah  v.  Bo- 
berUan,  438 

COURT  OF  BANKRUPTCY. 
See  Practice,  19* 

CURATE, 
See  Tithes. 

DEBTOR  AND  CREDITOR. 

See  Heir-at-Law. 
Interrogatories. 
Mortgagor  and  Mortgagee. 
Plea  and  Pleading,  6,  11. 
Practice,  12. 
Principal  and  Surety,  1. 
Statute  of  Limitations,  5,  6, 
7,8. 

1.  Testator  devises  all  his  real  es- 
tate in  trust  for  the  payment  of  his 
debts.  At  the  time  of  making  his 
will  he  is  tenant  in  fee  of  several  es- 
tates, and  tenant  in  tail,  with  remain- 
ders over,  with  remainder  to  himself 
in  fee,  of  an  estate  called  B.,  of  which 
he  afterwards  suffers  a  recoveiy  and 
dies  without  republishing  his  wilL 
Quare,  whether,  in  the  administra- 
tion of  his  assets,  the  estate  B.  is 
applicable  to  the  payment  of  his  spe- 
cialty creditors  before  the  devised 
estates.     Fickere  y.  Oliver,         211 

2.  J.  S.,  under  the  beli^  that  he 
had  the  fee-simple  in  an  estate  sub- 
ject to  a  life  interest  in  his  mother, 
conveyed  all  his  interest  to  trustees 
for  the  benefit  of  his  creditors.  The 
conveyance  contained  covenants  for 
title  and  for  further  assurance.    It 


turned  out  that  at  the  time  of  the  coo- 
veyanoe  the  mother  had  the  fee-simple, 
which  upon  her  death  descended  to 
J^&^M^ her  heir-at-law :  — Held,  that, 
although  no  estate  passed  by  the  am- 
veyance,  yet  the  transaction  amounted 
to  a  contract  for  tale  of  the  specific 
estate,  and  that  J.  S.,  unless  he  could 
set  aside  the  contract  for  fraud,  was 
in  equity  compellable  to  carry  it  into 
execution.  Smith  v.  Baker,  223 
3.  On  the  marriage  of  A.  and  B., 
the  fortune  of  B.,  which  consisted 
partly  of  a  sum  of  money  due  from 
C.  to  D.,  and  secured  by  the  bond  of 
C,  was  settled  on  the  intended  hus- 
band and  wife  and  their  issue.  The 
bond  was  not  referred  to  in  the  settle- 
ment, but  the  wife's  fortune  was  therein 
stated  to  have  been  paid  to  the  trus- 
tees; and  power  was  reserved  to  the 
trustees  to  lend  the  wife's  fortune  to 
A.,  the  husband,  on  his  personal  se- 
curity. The  marriage  took  effect,  and 
some  years  afterwards  the  son  of  A. 
and  B.  filed  his  bill  against  C.  to  re- 
cover the  money  due  upon  the  bond, 
alleging  thatC.  with  knowledge  of  the 
existence  of  the  settlement,  and  that 
according  to  its  provisions  the  money 
ought  to  have  been  paid  to  the  trustees, 
wrongfully  paid  the  money  to  A.,  who 
had  wasted  it  and  become  bankrupt. 
In  support  of  the  allegation  as  to  C.'s 
knowledge  of  the  provisions  of  the 
settlement,  the  plaintiff  gave  some 
general  evidence  connecting  him  with 
that  instrument:  as  that  he  was  bro- 
ther-in-law of  B.,  that  the  parties 
married  from  his  house,  that  he  was 
spoken  to  on  the  subject  of  the  settle- 
ment, that  it  was  prepared  by  his 
attorney,  and  that  he  was  present 
when  it  was  read  over  previously  to 
execution;  but  the  bondvras  not  pro- 
duced, nor  was  there  any  proof  of  its 
existence,  andC.  by  his  answer  (whidi 
was  in  evidence)  averred  that  it  had 
been  long  since  satisfied: — Held^ 
under  these  circumstances,  that  the 
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plaintiff  could  not  recover  from  C.  the 
amount  of  the  hond.   Boae  v.  Clarke^ 

534 

4.  An  equitable  title  to  money  se- 
cured by  bond  is  not  of  itself  sufficient 
to  entitle  the  party  interested  to  sue 
the  obligor  in  equity  for  payment  of 
the  money.  Ibid^ 

5.  Before  a  pa3mient  by  a  debtor  to» 
or  under  the  direction  of,  his  legal 
creditor^  can  be  impeached  or  avoided 
to  the  prejudice  of  the  debtor,  it  must 
be  shewn  clearly  either  that  the  debtor 
was  subjected  to  the  obligation  of 
seeing  to  some  particular  mode  of  ap- 
plication of  the  money,  which  was  not 
pursued,  or  that  the  debtor  having 
notice  of  circumstances  rendering  it 
inequitable  for  the  legal  creditor  to 
receive  or  direct  the  payment,  could 
reasonably  and  with  safety  have  avoid- 
ed making  the  payment.  Ibid^ 

DEEDS  AND  DOCUMENTS. 

See  Production  of  Deeds  and 
Documents. 

DEMURRER. 

See  Flea  and  Pleading,  6. 
Practice,  10. 

DEVASTAVIT. 
SeeExECirroR,  1. 

DEVISE. 
See  Will. 

DISCLAIMER. 
See  Official  Assignee. 

DISCOVERY. 

See  Bill  of  Discovery. 

Partner  AND  Partnership,  1. 

DISMISSAL  OF  BILL. 

Sise  Practice,  11. 
Revivor. 
Supplemental  Bill. 


DISSENTER. 
See  Charity,  3,  4. 

DISTRINGAS. 
&tf  Practice,  1. 

EDUCATION. 

See  Charity,  3,  4. 
Infant. 

ELECTION. 

Upon  the  construction  of  a  will, 
held,  that  the  widow  of  a  testator 
was  bound  to  elect  between  the  be- 
nefits fi;iven  her  by  the  will  and  free- 
bench  m  part  of  the  devised  estates. 
Taylor  v.  Taylor,  727 

ESCHEAT. 

A.  died  intestate,  unmarried,  and 
illegitimate,  having  mortgaged  his  real 
estates  to  B.  for  500  years,  and  hav- 
ing subsequently  mortgaged  them  to 
B.  for  an  additional  sum,  by  deposit 
of  the  title-deeds.  The  fee-simple 
was  not  worth  the  mortgage  money: 
— Held,  nevertheless,  that  the  mort- 
gagor could  not  be  deemed  a  bare 
trustee  for  the  mortgagee  within  the 
stat.  4  &  5  Will.  4,  c.  23,  s.  2,  so  as 
to  deprive  the  Crown  of  the  equity  of 
redemption;  but  it  was  ordered,  that 
the  estate  should  be  sold  in  the  ad- 
ministration of  assets,  and  B.  declared 
a  purchaser,  with  liberty  to  apply  to 
the  Crown  for  a  grant  of  the  fee- 
simple.     Borers  v.  Maule^  4 

EVIDENCE. 

See  Advancement,  1, 2, 3. 
Annuity,  3. 
Colonies,  1. 

Letters  of  Administration. 
Plea  and  Pleading,  4,  5, 8. 
Practice,  2,3,4,6, 12. 
Presumption,  1,  2. 
Principal  and  Surety,  1. 
Vendor  andPurcha8eb,3|4,6. 
Will,  1,  20,  21. 
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EXECUTOR. 


FEME  COVERT. 


1.  Entries  in  the  books  of  the  de- 
ceased attorney  of  the  defendant  ad- 
mitted as  evidence  for  the  plaintiff  in 
a  bill  of  foreclosure,  to  prove  that  the 
whole  mortgage  money  had  been  paid 
to  the  defendant,  and  that  there  was 
no  usury;  such  entries,  though  not 
against  the  interest  of  the  attorney, 
being  found  in  an  account  in  which 
there  were  entries  against  his  interest, 
Clark  V.  Wilmot,  53 

2.  Where  there  is  one  considera- 
tion stated  in  a  deed,  proof  may  be 
given  of  any  other  consideration  which 
did  take  place,  and  which  is  not  in 
contradiction  to  the  instrument;  and 
it  is  not  in  contradiction  to  the  in- 
strument to  prove  a  larger  considera- 
tion than  that  which  is  stated.  Clif- 
ford y.  Turrell,  138 

3.  On  a  bill  by  a  married  woman 
against  her  trustees  to  obtain  a  trans- 
fer of  her  separate  property,  it  is  not 
in  ordinary  cases  necessary  to  prove 
the  marriage.    Thorhy  v.  Teats,    438 

4.  The  court  refused  to  admit  se- 
condary evidence  of  a  declaration  of 
trust,  Uiere  being  strong  circumstan- 
tial evidence  to  shew  that  the  original 
instrument  was  not  stamped.  Bcee 
v.  Clarke,  534 

EXECUTOR. 

See  Parties,  1. 

Plea  and  Pleading,  3. 

1 .  On  a  bill  filed  against  an  execu- 
tor, seeking  to  charge  him  in  respect 
of  devastavits  committed  by  his  co- 
executor,  who  had  died,  the  defendant, 
by  his  answer,  denied  that  he  had 
ever  interfered  in  the  testator's  affairs 
in  the  life-time  of  the  co-executor; 
and  it  was  admitted  that  he  had  not 
proved  the  will  till  the  death  of  that 
executor: — Held,  nevertheless,  upon 
the  evidence  of  two  witnesses,  speak- 
ing to  different  facts,  but  corroborated 
by  circumstances,  more  especially  by 
the  fact  of  a  composition  deed  having 
been  executed  by  the  surviving  execu* 


tor  with  the  executor  of  the  deceased, 
that  there  was  a  sufficient  ground  for 
inquiring  into  the  acts  of  the  sur- 
viving executor.  The  Court  accord- 
ingly directed  special  enquiries  on  the 
subject.    James  v.  Frearson,        370 

2.  Testator  bequeathed  to  A.  and 
B.,  two  of  his  three  executors,  so  much 
money  as  would  purchase  £6666  con- 
sols, which  stock  he  directed  should 
stand  in  their  joint  names,  upon  trust 
to  pay  the  dividends  to  C.  for  life; 
the  capital,  after  C.'s  death,  to  sink 
into  the  residue.  He  then,  out  of  the 
residue,  gave  several  pecuniary  l^a- 
cies,  amongst  which  was  a  l^acy  of 
£5000  to  B.,  and  bequeathed  the  sur- 
plus residue  to  D.  Upon  the  death 
of  the  testator,  A.  and  B.  purchased 
the  consols,  pursuant  to  the  directions 
of  the  will.  A.  afterwards  died,  and 
then  B.  sold  out  the  stock,  and  ap- 
pHed  the  proceeds  to  his  own  use: — 
Held,  that  quoad  B.  no  appropriation 
was  made  of  the  stock,  so  as  to  sepa- 
rate it  from  the  residue,  and  conse- 
quently, that  C.  and  D.  were  entitled 
to  be  reimbursed  rateably  out  of  B.'s 
legacy  of  £5000  the  losses  which 
they  had  respectively  incurred  bj 
means  of  B.'s  breach  of  trust.  Marrii 
V.  Livie.  380 

3.  If  an  executor  assigns  his  rever- 
sionary legacy,  the  assignee  takes  it 
subject  to  the  equities  which  attached 
to  the  executor;  and  therefore,  if  the 
latter,  though  subsequently  to  the 
assignment,  wastes  the  testator's  as- 
sets, the  assignee  cannot  receive  the 
legacy  till  satisfaction  has  been  made 
for  the  breach  of  trust.  Ibid, 

EXTINGUISHMENT    OP 
CHARGES. 

See  WiuL.,  23. 

FEME  COVERT. 

See  Agreement,  3. 

Husband  and  Wife. 
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FORECLOSURE. 
See  Mortgagor  and  Mortgagee. 

FOREIGNER. 
See  Joint  Stock  Company. 

FREEBENCH. 
See  Election. 

HEIR-AT-LAW. 

See  Issue,  Devisavit  vel  non. 

Real  estate  in  India  being  made  by 
statute  personal  assets  for  the  pay- 
ment of  the  debts  of  a  deceased  deb- 
tor, it  is  unnecessary  to  make  the 
debtor's  heir-at-law  a  party  to  a  suit 
instituted  for  the  administration  of 
the  assets.     Siory  v.  Fry,  603 

HUSBAND  AND  WIFE. 
See  Appointment. 
Costs,  3,  4. 

Debtor  and  Creditor,  2, 3,  4. 
Evidence,  3. 
Policy  of  Assurance,  1. 

1 .  By  a  settlement  executed  upon 
the  marriage  of  A.  with  B.,  the  daugh- 
ter of  W.,  trusts  were  declared  of  two 
several  sums  of  £5000,  whereof  one 
was  secured  by  the  bond  of  W.,  and 
the  other  by  the  covenant  of  A.,  and 
each  was  made  payable  to  the  trus- 
tees of  the  settlement  within  six 
months  after  the  death  of  the  settlor; 
and,  as  a  further  security  for  pay- 
ment of  the  latter  sum,  A.  assigned 
to  the  trustees  certain  policies  of  as- 
surance, which  he  had  effected  on  his 
own  life,  to  the  value  of  the  principal 
money  comprised  in  his  covenant. 
The  trusts  declared  of  the  former  sum 
were  for  B.  for  life,  for  her  separate 
use,  and  after  her  death  for  A.  for  life, 
and  after  the  death  of  both,  and  in 
default  of  children  of  the  marriage, 
for  the  benefit  of  B.'s  estate.  The 
trusts  of  the  latter  sum  were  for  B. 
for  life,  and  after  her  death,  failing 
children  of  the  marriage,  for  the  exe- 


cutors, administrators,  and  assigns  of 
A.  After  the  marriage  A.  became 
bankrupt,  having  up  to  that  time  paid 
the  premiums  on  the  policies  of  as- 
surance. Under  his  bankruptcy  the 
trustees  proved  for  the  value  of  his 
covenant,  and  invested  the  dividend 
received  under  that  proof  in  the  pur- 
chase of  £431  consols.  At  the  same 
time  W.  purchased  of  A.*s  assignees 
all  A/s  interest  in  the  settlement, 
and  took  from  them  an  assignment  of 
that  interest.  A.  afterwi^s  died: 
whereupon  the  trustees  received  the 
produce  of  the  policies,  and  invested 
it  in  £5992  consols.  Ultimately, 
W.  became  bankrupt  and  died: — 
Held,  that,  notwithstandjlng  that  the 
interest  of  W.  in  the  trust  funds  did 
not  arise  from  the  settlement,  but  by 
purchase  and  assignment  from  A.'s 
assignees,  the  assignees  of  W.  could 
take  no  interest  in  the  £5992  stock, 
without  first  satisfying  the  trustees  of 
the  settlement  what  was  due  to  them 
in  respect  of  W.'s  bond  for  £5000. 
And  qu€ere,  whether,  notwithstanding 
the  assignment  to  W.  of  A.'s  interest 
under  &e  settlement,  A.'s  assignees 
had  not  a  right  to  recall  the  dividend 
which  produced  the  £431  consols? 
Burridge  v.  Row,  583 

2.  A.'s  assignees  having  disclaimed 
in  Court  all  interest  in  the  £431  con- 
sols:— Held,  that  the  trustees  of  the 
settlement  having  acquired  possession 
of  that  sum  in  the  character  of  trus- 
tees, were  entitled  to  retain  such  pos- 
session for  the  purposes  of  the  set- 
tlement until  full  satisfaction  should 
be  made  of  what  was  due  to  them  in 
respect  of  W.'s  bond  for  £5000. 
Ibid. 

3.  By  a  clause  in  a  marriage  set- 
tlement, trustees  were  empowered  and 
required,  at  the  request  in  writing  of 
the  wife,  to  advance  part  of  the  trust- 
monies  to  the  husband  on  the  security 
of  his  bond.  After  the  marriage  the 
husband  was  arrested,  went  to  prison. 
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INFANT. 


and  took  the  benefit  of  the  InsolreDt 
Debtors'  Act.  The  wife  then  applied 
to  the  trustee  for  a  loan  to  the  hna- 
bftnd,  occordiag  to  the  terms  of  the 
aettlement: — ^eli^thatsuchachange 
had  taken  place  ia  the  circumstances 
of  the  husband,  as  rendered  the  clause 
inappUcable  to  him,  and  conaeqUKitly 
that  the  bnstee  was  justified  in  refiis- 
inc  to  lend  the  money.  Bois  v.  Ood- 
gail,  617 

4.  Quart,  whether  the  assignment 
b;  a  husband  of  the  dividends  of  a 
fund  to  which  his  wife  is  entitled  for 
her  life,  carries  the  dividends  which 
may  accrue  in  her  lifetime  after  his 
deceaflel  WKtmank  t.  Sobertton, 
715 

ILLEGinUATE  CHILDREN. 

See  VoLONTARY  Settleuent. 

INCUMBRANCE. 

See  Mortgagor  and  Mortgagee. 

INFANT. 
See  Practice. 
Becbiver,  1. 
A  fhther,  by  will,  directed  that  his 
son  should  be  brought  up  by  certain 
peraoos,  whom  he  named  guardians, 
in  the  Roman  Catholic  faith.  The 
fortune  left  to  the  child  by  the  father 
was  reiy  small,  and  he  was  main- 
tained  alternately  by  Roman  Catholic 
and  Protestant  relations,  without  any 
interference  on  the  part  of  the  guar- 
dians, till  he  was  about  fifteen,  when 
the  Protestant  relation  with  whom  be 
lived  died.  It  appeared,  that  he  had 
been  brought  up  principally  as  a  Pro- 
testant; and  it  was  alleged,  that  he 
preferred  the  Protestant  faith.  The 
Court,  under  the  special  circumstan- 
ces of  the  case,  undertook  to  tee  the 
infant  before  making  an  order  as  to 
the  mode  of  his  education  and  main- 
tenance.    JFMty  T.  Mani^l,       68 


INTEBR06AT0BIES. 

INJUNCTION. 
See  Amended  Bili.. 

Flea  and  Pleading,  1 

Practice,  19. 
In  an  action  at  law,  the  defei 
paid  into  (he  court  of  law  the 
demanded  in  the  action,  and  file 
bill  in  equity  to  restrain  the  ai 
and  obtained  the  eommoa  injoi 
restraining  the  plaintiff  at  law 
proceeding  to  execution.  The  ] 
tiff  at  law  having  tried  the  actio 
obtained  a  verdict,  applied  for 
obtained  a  rule  tun  to  shew 
why  the  money  paid  into  the  coi 
law  should  not  be  paid  out  to  hi 
Held,  that  this  proceeding  was  t 
towards  execution,  and  was  a  b 
of  the  injunction,     Brooitt  t.  Pi 

INSOLVENT  ACT. 
See  Husband  and  Wife,  : 
Plea  and  Pleading,  < 
Practice,  11. 

INTEREST  OF  MONEY 
See  Statute  of  Limitations, 
Residuary  personal  estate  of 
tator,  which,  at  the  time  of  his  i 
stood  invested  in  securities  n< 
cognized  bv  this  Court,  having 
Talued  by  the  Master  as  at  the  ( 
of  one  year  after  the  testator's  o 
the  Conrt  ordered  the  interest  o 
value  so  taken  (not  exceedin] 
per  cent.)  to  be  paid  to  the  tena 
life  from  the  testator's  death. 
deeottv.CaUeeott, 

INTERROGATORIES. 
Under  the  osoal  decree  in  i 
ditors'  suit,  the  Master  allowed  < 
terrogatory  to  be  exhibited  foi 
examination  of  the  adminiatr 
which  was  in  very  special  terms 
taining  eni]uiiie>  sot  saggealcd  b 
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pleadings,  as  to  monies  which  she 
had  not  received,  and  why  the  same 
had  not  heen  received.  The  interro- 
gatory was  disallowed.  Hopkinson  v. 
Bolster,  13 

INTESTACY. 

See  Letters  of  Administration. 
Presumption,  2. 

ISSUE,  DEVISAVrr  VEL  NON. 

Bill  hy  devisees  against  an  heir-at- 
law,  alleging  suppression  by  the  heir 
of  the  testator's  will,  and  praying  de- 
livery up  of  the  premises.  No  case 
of  suppression  was  made  at  the  hear- 
ing, but  the  plaintiffs  shewed  dis- 
tinctly that  the  will  under  which  they 
claimed  had  existed,  and  was  in  the 
house  of  the  testatrix  within  two 
years  before  her  death,  during  which 
two  years  the  heir-at-law,  with  his 
family,  had  been  Uving  in  the  house:  — 
Held,  that  this  was  a  case  for  an 
inquiry,  and  for  an  issue  as  to  whether 
the  testatrix  did  devise  the  lands  in 
manner  alleged.     Smith  v.  Spencer, 

75 

JOINT  STOCK  COMPANY. 

1 .  By  one  of  the  clauses  in  a  deed  of 
settlement  on  the  formation  of  a  joint- 
stock  banking  company  it  was  pro- 
vided, "that  all  debts  due  to  the  Com- 
pany by  or  on  the  part  of  any  pro- 
prietor in  respect  of  cash  advances  or 
otherwise,  should  at  all  times  and  in 
all  cases  be  the  first  and  paramount 
hen  on  all  the  shares  and  stock  of 
such  proprietor;  and  the  directors 
were  empowered  to  cancel,  extinguish, 
and  declare  forfeited,  or  to  sell  and 
dispose  of  such  shares,  either  wholly 
or  in  part,  as  the  case  might  require, 
by  way  of  or  towards  satisfaction  or 
liquidation  of  such  debts;  and  that 
every  such  person  should  thenceforth 
cease  to  be  a  proprietor  of  the  com- 


pany, or  to  retain  any  interest  therein 
in  respect  of  the  shares  so  cancelled, 
extinguished,  and  declared  to  be  for- 
feited, or  so  to  be  sold  or  disposed  of 
as  aforesaid ."  A  holder  of  1 000  shares 
being  indebted  to  the  bank  for  cash 
advances,  a  notice  dated  the  30th 
May,  1837,  was  given  to  the  share- 
holder, that  unless  he  redeemed  the 
1000  shares  by  payment  of  the  balance 
of  his  account  with  the  bank  on  or 
before  the  13th  day  of  June,  the  di- 
rectors would  on  that  day  proceed, 
under  the  clause  of  the  deed  of  asso- 
ciation, to  cancel  and  extinguish,  and 
declare  his  shares  forfeited,  and  to 
place  the  value  of  the  shares  on  that 
day  to  the  credit  of  his  account  with 
the  bank.  The  balance  not  being 
paid,  the  directors  by  a  resolution  de- 
clared the  shares  to  be  cancelled  and 
forfeited,  and  it  appearing  to  them 
that  the  value  of  the  shares  on  that 
day  was  £10,000,  it  was  resolved  that 
credit  should  be  given  to  the  proprie- 
tor for  that  amount  in  his  account. 
A  bill  was  filed  to  set  aside  the  can- 
cellation. From  the  evidence  it  ap- 
peared that  the  market  priceof  shares, 
on  the  13  th  day  of  June,  slightly  ex- 
ceeded the  price  allowed  by  me  direc- 
tors, but  the  evidence  proved,  that, 
if  the  1000  shares  had  been  carried 
into  the  market,  the  price  would  have 
been  reduced  greatly  below  the  amount 
allowed  by  the  directors: — Held,  that 
the  directors  placing  themselves  by 
the  cancellation  in  the  situation  both 
of  vendors  and  purchasers,  were  bound 
to  allow  the  highest  market  price 
which  could  be  obtainedfor  the  shares, 
without  speculating  on  what  might  be 
the  effect  of  throwing  the  1000  shares 
into  the  market,  and  the  cancellation 
was  declared  to  be  void,  and  was  set 
aside.     Stubbs  v.  Lister,  81 

2.  In  February,  1825,  a  joint  stock 
company  was  established  for  the  pur- 
pose of  working  a  mine,  the  capital  of 
which  was  to  consist  of  200  shares  of 


754  JOINT  STOCK  COMPANY.  JOINT  STOCK  COMPANY. 


£50  each.  The  directors  had  power 
to  exact  the  full  payment  of  £50  on 
each  share,  hut  if  further  aid  were  re- 
quired, then  they  were  to  call  a  meet- 
ing of  proprietors  and  suhmit  to  their 
decision  the  propriety  of  inereasing 
the  number  of  shares,  or  of  taking 
such  other  steps  as  might  appear  ad- 
visable. The  plaintiffs,  who  were 
shareholders,  paid  the  fiill  amount  of 
their  calls,  hut  in  October,  1826,  were 
informed  by  the  secretary  of  the  com- 
pany, that  he  had  some  time  since 
mentioned  to  a  person  (who  was  the 
plaintiffs'  agent  for  payment  of  their 
calls),  that  in  the  previous  July  the 
directors  had  resolved  to  increase  the 
amount  of  calls  on  each  share.  To 
this  the  plaintiffs  objected,  and  they 
refused  to  pay  the  additional  calls. 
An  altercation  by  letter  ensued  till 
about  August,  1828,  when  the  plain- 
tiffs, as  they  alleged,  left  the  country. 
In  July,  1828,  their  shares  were  de- 
clared forfeited.  The  other  share- 
holders then  continued  to  work  the 
mine,  but  the  concern  was  unsuccess- 
ful till  the  year  1835,  when  it  began 
to  make  an  increasing  profit.  In  No- 
vember, 1837,  the  plaintiffs,  as  they 
alleged  by  their  bill,  returned  to  this 
coimtry.  In  September,  1838,  they 
filed  their  bill  to  be  let  into  the  re- 
ceipt of  the  profits  with  the  other 
shareholders.  It  did  not  appear  in 
evidence  whether  the  plaintiffs  were 
absent  from  this  country,  or  where 
they  were,  between  August,  1828,  and 
November,  1837,  except  that  it  was 
admitted  by  the  defendants  that  in 
1828  they  were  in  Jersey.  Many 
acts  of  irregularity  and  misconduct  in 
the  management  of  the  concern  dur- 
ing the  interval  were  admitted  by  the 
defendants,  and  amongst  others  the 
fact  that,  during  a  great  portion  of  that 
period,  the  concern  was  managed  by 
an  insufficient  number  of  directors. 
The  plaintiffs  had  no  means,  under 
the  deed  of  settlement,  of  dissolving 


the  society: — Held,  that  the  plain- 
tiffs, not  having  sufficiently  accounted 
for  their  acts  and  conduct  during  the 
interval  between  August,  1828,  and 
November,  1 83  7|  must  be  considered 
as  having  acquiesced  in  the  conduct 
of  the  directors  and  other  sharehold- 
ers in  the  concern,  and  were  not  enti- 
tled to  the  relief  sought  by  their  bill. 
Frendergast  v.  Turton^  98 

3.  H.  being  a  director  of  a  joint- 
stock  company,  established  for  the 
building,  purchasing,  hiring,  and  em- 
ployment of  steam-vessels,  purchases 
a  vessel  for  £1340,  and  afterwards 
sells  it  to  the  company  as  from  a 
stranger,  for  £1500,  charging  the 
company  with  commission  at  £1  per 
cent.,  the  broker's  earnest  money,  and 
the  expenses  of  the  bill  of  sale  to  him- 
self, there  being  but  one  bill  of  sale. 
Such  a  transaction  cannot  stand  in  a 
court  of  equity.  Benson  y,  Heathom, 

326 

4.  A  ship's  husband,  being  the 
servant  of  the  ship-owners,  holding  an 
important  office,  and  open  to  the 
vi^ant  superintendence  of  his  em- 
ployers, it  is  primd  facie  a  breach  of 
trust  in  any  director  of  a  company  es- 
tablished for  the  purpose  of  acquiring 
and  working  of  vessels,  especially 
where  the  directors  have  the  exclu- 
sive management  of  the  concern,  to 
take  upon  himself  the  duties  of  ship's 
husband.  Where,  therefore,  in  a  com- 
pany so  constituted,  one  of  the  direc- 
tors, with  the  consent  of  others  form- 
ing with  himself  a  board  of  directors, 
undertook  the  office  of  ship's  husband, 
and  in  that  character  received  out  of 
the  funds  of  the  company  such  sums 
for  commission  and  brokerage  as  are 
usually  allowed  to  the  ship's  hus- 
band:— Held,  that  he  must  refund 
those  monies;  and  semble,  that  the 
other  members  of  the  board  of  direc- 
tors were  similarly  responsible  in  the 
event  of  any  inability  in  the  principal 
party  implicated  to  refund.        IM. 
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5.  A  bill  may  be  brought  by  the 
present  directors  of  a  joint-stock  com- 
pany on  behalf  of  themselves  and  all 
other  the  members  of  the  company, 
against  the  former  directors  of  the 
company,  for  the  purpose  of  being  re- 
lieved against  a  fraud  in  which  all  the 
former  directors  are  alleged  to  have 
been  involved.  Ibid. 

6.  Semble,  that  the  stat.  3  &  4 
Will.  4,  c.  55,  s.  33,  which  authorizes 
a  particular  mode  of  registering  ves- 
sels belonging  to  joint-stock  compa- 
nies, does  not  apply  to  a  joint-stock 
company  in  which  foreigners  are  share- 
holders. Ibid, 

7.  Semble,  that  a  covenant  to  refer 
all  matters  in  difference  between  share- 
holders of  a  company  to  arbitration, 
the  submission  and  award  to  be  bind- 
ing and  conclusive  on  the  parties, 
"  without  further  suit  or  trouble,"  is 
no  bar  to  a  suit  in  a  court  of  equity 
between  the  same  parties  and  for  the 
same  matters.  Ibid» 

JURISDICTION. 

See  Colonies. 

Plea  and  Ple  ading,  8. 

LEGACY  AND  LEGATEE. 

See  Executor,  2,  3. 

Plea  and  Pleading,  3, 13,  1G. 

Practice,  14. 

Statute  of  Limitations,  1,2. 

Testamentary  Instrument. 

Vested  Interest,  1,  2. 

Will. 

1  •  Upon  a  constructive  admission 
of  assets :  — ffeld,  that  residuary  lega- 
tees were  entitled  to  immediate  pay- 
ment of  their  legacies;  and,  under  cir- 
cumstances, with  interest  beyond  the 
time  allowed  by  the  Statute  of  Limi- 
tations (3  &  4  Will.  4,  c.  27,  s.  40). 
Dinsdale  v.  Budding y  265 

2.  Testator  bequeathed  the  sum  of 
£4000  capital  stock  in  the  £3  per 
cent.  Consols,  or  in  whatever  of  the 


government  funds  the  same  should  be 
found  invested: — Held,  that  this  was 
a  specific  legacy;  and  that  the  ex- 
ecutor having  paid  one  dividend  on 
the  stock,  which  became  due  within 
a  year  after  the  testator's  death  to  the 
residuary  legatee,  must  refund  to  the 
specific  legatee.    Hosking  v.  Nicholh, 

478 

3.  Legacies  to  the  children  (by 
name)  of  the  testator's  late  niece  M., 
to  be  assigned  to  them,  when  and  as 
soon  as  they  should  respectively  at- 
tain twenty-five.  Provided  that  if 
any  should  die  under  twenty-five 
leaving  issue,  the  issue  to  take  the 
parents'  legacy,  but  if  any  should  die, 
under  twenty-five  without  having  issue 
then  living,  the  legacy  of  the  child  so 
dying  to  go  and  be  paid  to  the  '<  sur- 
vivors and  survivor,  and  others  and 
other"  of  the  same  children,  in  equal 
shares.  At  the  death  of  the  testator, 
all  the  children  of  M.  are  under 
twentv-five.  All  afterwards  attain 
twenty-five,  except  A.,  who  dies  under 
that  age  without  issue,  having  sur- 
vived two  of  the  children,  B.  and  C. 
The  share  of  A.  devolves  to  the  repre- 
sentatives of  B.  and  C,  together  with 
the  children  who  survive  A.  Slade 
V.  Parr  J  565 

4.  Upon  the  construction  of  a  will, 
held,  that  the  surplus  dividends  of  a 
legacy,  after  payments  for  mainte- 
nance during  the  minority  of  the  le- 
gatee, followed  the  corpus.         Ibid, 

LENGTH  OP  TIME. 

See  Annuity,  1,  2,  3. 

Statute  of  Limitations. 

LESSOR  AND  LESSEE. 

See  Agreement,  3,  4,  5,  6,  7. 
Will,  19. 

LETTERS  OF  ADMINISTRA- 
TION. 

In  a  suit  instituted  in  this  Court 
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MODUS. 


Tot  the  dUtnbation  of  the  assets  ot  an 
intestate,  the  grnnt  of  letters  of  «d- 
ministratiaD  u  not  eonduaive  eTidence 
npon  the  question  who  is  the  intes- 
tate's sole  neit  of  kin.  Bamy.Jaek- 
tOH,  585 

LETTER  OF  ATTORNEY. 
8te  Principal  and  Sukbtv,  2. 

LUNATIC. 

Li  the  case  of  necessaries  snppUed 

to  s  lunatic,  the  law  raises  a  contract 

by  impUcation  on  the  part  of  the  1n- 

nalic,  nnder  which  theamonnt  of  sndk 

necessaries  may  become  payable  as  a 

debt  ont  of  his  real  or  personal  assets, 

on  a  bill  filed  for  the  administratton 

of  those  assets.    Wentieortk  t.  Tubb, 

171 

MAINTENANCE. 

See  Infant. 

MARRUGE  SETTLEMENT. 
See  Appointment.  1,  2,  3. 

Debtor  and  Creditor,  2,  3, 4. 
Husband  and  Wifk,  3. 
Policy  of  AsamiANCC,  I. 

MEMORANDA. 
See  Promotions. 

MIDDLESEX  REGISTRY  ACTS. 

See  Mortgagor  and  Mortgagee, 

3,4. 

MINES  AND  MINERALS. 
See  Plea  and  Pleading,  14. 

MINING  COMPANY. 
See  Joint  Stock  Company,  2. 

MISJOINDER. 
See  Flea  and  Pleading,  6. 

MODUS. 
See  Tithes. 


HOBTQAGOB.  Jkc 

MORTGAGOR  AND  HORT. 
GAGEE. 
See  Escheat. 
Evidence,  I. 

1.  Tlie  costs  of  serenl  mortgagett 
heM  to  be  payable  according  to  their 
priorities,  although  tbe  estates  wne 
by  cvder  of  the  Court  sold,  and  the 
porchase-nuKiey  was  paid  into  Comt, 
and  formed  one  geno^  fnnd.  B^nm 
T.  Raetter,  401 

2.  A.  having  two  estates,  mortgagei 
both  to  B.,  then  (me  to  C,  then  both 
again  to  B.  to  secure  both  the  orimnsl 
md  a  further  advance,  then  bt^  to 
D.  The  puisne  incambnmcers  hsTc 
notice  of  the  prior  chaises.  The 
estates  are  not  sufficient  to  pay  all 
the  mortgages,  bnt  one  vi  the  estates 
called  No.  32  u  suffideut  to  pay  B. 
in  full.  The  Court  will  not,  as  be- 
tween C.  and  D.,  marabal  the  seeoii- 
ties  by  directing  B.  to  take  his  fiiU 
payment  out  of  No.  32,  so  as  to  leare 
C.  the  first  incumbrancer  on  the  other 
estate,  but  B.'s  debt  must  be  throiro 
rateably  on  both  estates.  Ihid. 

3.  The  executor  of  a  mortgagee,  ■ 
memorial  of  whose  security  was  regis- 
tered under  the  Middlesex  R^istiy 
Act,  conceiving  that  the  memoriu  wu 
iuTalid,  affected  to  re-execute  the 
mortgage  deed,  hy  sig;ning  and  seal- 
ing it  himself  in  the  presence  of  two 
witnesses,  whose  names  were  indorsed 
as  witnesses  attesting  his  execution  of 
it.  Neither  of  the  witnesses  hid 
attested  the  execution  of  the  deed  by 
any  of  the  other  parties.  After  this 
ceremony  the  executer  memorialiied 
the  deed  in  due  form: — Held,  that 
the  whole  course  of  proceeding  (which 
was  said  to  be  in  accordance  with  the 
practice  before  the  r^;istrar)  was  nn- 
gatory  for  the  purpose  of  the  B^jstry 
Act.     Euex  T.  Baiigk,  620 

4.  A  subsequent  iocnmbrancer,  who 
at  the  time  of  taking  his  aecnrity,  hu 
no  notice  of  the  prior  IncumhraDce, 
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may,  by  properly  memorializing  his 
security,  though  after  notice,  obtain 
priority  over  the  prior  incumbrancer, 
if  the  memorial  of  the  security  of  the 
latter  be  defective.  Ibid. 

5.  Aperson  mortgagesanestate,  and, 
by  his  will,  after  directing  payment  of 
his  debts,  devises  all  his  residaary  real 
estates,  (including  the  mortgaged  es- 
tate), and  all  his  residuary  personal 
estate  to  his  eldest  son,  whom  he  ap- 
points his  executor.  The  son  proves 
the  will,  and  dies  intestate,  without 
having  paid  off  the  mortgage.  Both 
father  and  son  leave  sufficient  personal 
assets  to  pay  off  the  mortgage: — De- 
creed,  on  the  authority  of  modern 
cases,  but  reluctantly,  and  against  the 
opinion  which  independently  of  them 
the  judge  would  have  entertained,  that 
as  between  the  heir  and  administrator 
of  the  son,  the  mortgaged  estate  is  the 
primary  fund  for  payment  of  the  mort- 
gage.   Earl  of  Clarendon  t.  Barham^ 

688 

6.  Form  of  inquiry  in  a  bill  of  fore- 
closure suit,  where  the  defendant  sug- 
gests by  his  answer  that  the  plaintiff 
has  been  in  possession  and  paid  himself 
interest.    Dobs(mv,Lee,  714 

MULTIFARIOUSNESS. 

The  Court,  under  the  circumstances 
of  the  case,  declined  to  entertain  an 
objection  for  multifariousness  at  the 
hearing.     Consett  v.  Bell,  569 

NEXT  OF  KIN. 

See  Letters  of  Administration. 
Flea  and  Pleading,  13. 

NEW  ORDERS. 

See  Plea  and  Pleading,  9»  10. 
Practice,  3, 4,  6,  7, 8,  9, 13, 17. 

NOTICE. 
See  Trust  and  Trustee. 

OFFICIAL  ASSIGNEE. 
An  official  assignee*  disclaiming  aU 


interest  in  the  suit,  may  be  dismissed 
at  the  hearing,  with  costs,  to  be  paid 
to  him  bj  the  plaintiff;  but  in  such 
case  he  must  disclaim  absolutely, 
either  bj  his  answer  or  at  the  bar. 
Clarke  v.  JFilmot,  53 

PARTIES. 

See  Costs. 

Plea  and  Pleading. 

1 .  A  person  having  a  claim  against 
a  testator's  estate  prerailed  upon  the 
executors  to  hand  over  to  him  part  of 
the  testator's  assets  under  circum- 
stances from  which  he  must  have 
known  that  in  so  doing  the  executors 
were  acting  hastily,  improvidently, 
and  against  their  duty  as  executors: 
— Held,  that  such  person  was  a  pro- 
per party  to  a  suit  instituted  by  a  le- 
gatee against  the  executors  for  the 
administration  of  the  estate,  although 
the  bill  contained  no  charge  of  collu- 
sion or  insolvency.  Consettv,  Bell,  569 

2.  A  person  appointed  by  will  re- 
ceiver of  the  testator's  real  estates 
with  a  salary,  is  a  proper  party  to  a 
suit  for  the  administration  of  those 
estates.  Ibid. 

PARTNER  AND  PARTNERSHIP. 
See  Joint-Stock  Company. 

1 .  Where  a  partner  is  required,  at 
the  suit  of  a  person  entitled  to  ask  it, 
to  give  discovery  as  to  matters  con- 
tained in  the  usual  course  of  business 
in  the  partnership-books,  it  is  no  ex- 
cuse for  his  not  giving  that  discovery 
to  allege  generally  that  his  copartners 
refuse  to  allow  him  access  to  the  part- 
nership-books.    Taylor  v.  Rundell, 

128 

2.  Upon  the  dissolution  of  the 
partnership  of  A.  and  B.  it  was  agreed 
that  B.  should  undertake  the  business 
of  winding  up  the  affairs  of  the  firm : 
— Held,  that  B.  was  not  solely  charge- 
able with  the  loss  occasioned  by  the 
injudicious  sale  of  part  of  the  part- 
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nership  effects,  inasmuch  as  A.  still 
retained  his-  general  rights  as  a  part- 
ner, and  consequently  had  fall  power  to 
prevent  the  sale.    Cragg  v.  Ford^  280 

3 .  Qu€ere,  whether,  upon  the  dissolu- 
tion of  a  partnership  uot  under  arti- 
cles, a  partner  has  an  inherent  right 
in  that  character,  without  the  assist- 
ance of  a  court  of  equity,  to  insist 
upon  the  sale  of  the  partnership  ef- 
fects? lifid. 

4 .  Held,  under  circumstances  shew- 
ing a  general  acquiescence  in  the  acts 
of  his  copartners,  that  one  partner 
was  liable  to  share  the  losses  arising 
from  certain  adventures  entered  into 
by  the  copartners,  in  breach  of  the 
terms  of  the  partnership  articles.  Ibid. 

PAUPER. 

The  Court  refused  to  dispauper  a 
plaintiff,  although  in  the  possession 
of  property,  and  in  the  exercise  of  a 
business;  the  possession  of  the  pro- 
perty being  wrongful,  the  wrongful 
possession  acquiesced  in  by  the  ad- 
verse party,  and  the  business  being 
necessary  to  the  maintenance  of  him- 
self and  family,     Ferrg  v.  Walker^ 

PAYMENT  OF  MONEY  INTO 

COURT. 
See  Injunction,  1 , 

Vendor  and  Purchaser,  1. 

PLEA  AND  PLEADING. 
See  Account. 

Amended  Bill. 

Annuity,  1,  2,  3. 

Costs. 

Multifariousness. 

Parties. 

Partner  and  Partnersuip. 

Poor  Rate. 

Practice. 

Statute  of  Limitations,  7, 

8,  9. 
Vendor  AND  Purchaser.     ;>, 

1 .  The  case  of  Moorea  v.  Choat^  8 


Sim.  508,  approved.  A  bill  was  filed 
upon  the  authority  and  under  the 
circumstances  of  Flight  v.  Bentley, 
After  issue  joined,  the  case  of  Mooret 
V.  Choat  was  decided,  and  the  deci- 
sion was  soon  afterwards  puhlished 
by  the  regular  Reporter  of  the  Court. 
The  plaintiffs  then  entered  into  evi- 
dence:— Held^  that,  although  the 
plaintiffs,  instead  of  entering  into 
evidence,  might  have  applied  to  the 
Court  by  interlocutory  motion  to  have 
the  bill  dismissed  without  costs,  yet, 
as  that  application  was  not  of  a  usual 
nature,  they  were  entitled  to  have  the 
bill  dimissed,  without  costs,  at  the 
hearing.     Robinwn  v.  Rasher,         7 

2.  If  a  bill  is  correctly  filed  on  the 
authority  of  a  reported  case,  there 
being  no  duthorities  in  conflict  with 
it,  and  the  decision  in  the  reported 
case  is  afterwards  reversed,  the  plain- 
tiff  in  the  suit,  filed  on  its  autlrarity, 
is  entitled,  od  motion,  to  have  his 
bill  dismissed  without  costs.       Ibid, 

3.  On  a  bill  filed  against  an  execu- 
trix for  payment  of  a  legacy,  the  de- 
fendant, by  her  answer,  admitted  as- 
sets, but  insisted,  that,  under  the 
circumstances  stated  in  her  answer, 
she  had  paid  the  legacy: — Held,  that 
the  plaintiff  had  a  right  to  read  the 
passage  of  the  answer  in  which  she 
admitted  assets,  without  reading  the 
passage  as  to  payment  of  the  legacy. 
Cannop  v.  Hayward,  33 

4.  Where  matters  are  stated  by 
the  answer  which  are  not  put  in  evi- 
dence, it  is  in  the  discretion  of  the 
Court  to  direct  enquiries  as  to  these 
matters  before  the  Master.         Rid. 

5.  A  settled  account,  suggested  by 
the  answer,  but  not  proved,  is  usually 
the  subjeqt  of  enquiry.  Ibid. 

6.  One  of  several  cestui  que  trusts 
having  taken  the  benefit  of  the  Insol- 
vent Act,  joins  as  a  co-plaintiff  with 
two  others  of  the  cestui  que  trusts  in 
a  bill  to  carry  the  trust  deed  into  ex- 
ecution; the  assignee  of  the  insdiveut 
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being  a  defendant,  and  the  bill  alleg- 
ing that  there  is  a  surplus  coming  to 
the  insolvent  after  payment  of  all  his 
debts.  This  is  not  a  misjoinder  of 
ivhich  advantage  can  be  taken  at  the 
hearing;  and  semble  that  it  is  no 
ground  of  demurrer.  Eades  v.  Harris, 

230 

7.  With  respect  to  the  effect  which 
such  assignments  have  upon  the  suit, 
there  is  no  distinction  between  as- 
signments pendente  lite  of  equitable 
interests  by  plaintiffs,  and  similar  as- 
signments by  defendants.  Ibid, 

8.  Enquiry  directed  as  to  defend- 
ants being  out  of  the  jurisdiction. 

Ibid. 

9.  A  trustee  may  file  a  bill  against 
his  co-trustee  to  recover  the  trust- 
fund,  without  making  the  cestui  que 
trusts  parties;  and  where  the  trust  is 
under  a  devise  of  real  estate  for  sale, 
with  power  to  give  receipts,  this  ge- 
neral rule  of  pleading  is  corroborated 
by  the  30th  of  the  Orders  of  August, 
1841.     Mayy.Selby,  235 

10.  The  40th  of  those  Orders  is  also 
applicable  in  such  a  case  where  the 
objection  is  only  taken  at  the  hearing. 

Ibid. 

1 1 .  A  bill  to  affect  real  assets  must 
be  brought  by  the  plaintiff,  on  behalf 
of  himself  and  all  other  the  creditors 
of  the  testator.  Ibid, 

]  2.  A  bill  brought  by  a  purchaser 
for  the  specific  performance  of  an 
agreement  to  sell  lot  A.  as  described 
in  the  particulars  of  sale,  was  resisted 
by  the  vendors  on  the  ground  (stated 
in  their  answer)  that  by  an  arrange- 
ment, to  which  the  plaintiff  was  a 
party,  part  of  lot  A.,  as  described, 
was  deducted  from  that  lot  and  added 
to  lot  B.: — Held,  that  the  plaintiff, 
on  amending  his  bill  and  putting  in 
issue  this  averment,  was  bound  to 
make  the  purchasers  of  lot  B.  defend- 
ants to  the  suit.    Mason  v.  Franklin^ 

239 
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13.  Where  property  is  bequeathed 
to  A.  for  life,  and  after  his  decease  to 
such  persons  as  shall  then  be  the  tes- 
tator's next  of  kin; — ^upon  a  bill  filed 
for  the  protection  of  the  property, 
the  next  of  kin  of  the  testator  living 
at  the  time  of  filing  the  bill  must  be 
made  parties  to  the  suit.  WardeU  v. 
Claxton,  265 

14.  To  a  bill  brought  by  a  married 
woman  against  her  trustees  in  respect 
of  her  separate  property,  the  hus- 
band should  be  a  defendant.  Thorby 
V.  Teats,  438 

15.  Perpetual  injunction  granted 
to  restrain  the  tenant  of  a  farm,  in 
part  of  which  was  a  pool,  through 
which  ran  a  stream  from  the  moun- 
tains, depositing,  in  its  passage,  mi- 
neral substances,  from  taking  and 
carrying  away  from  and  out  of  the 
bed  and  bottom  of  the  pool,  or  any 
part  thereof,  any  soil,  oxide  of  iron, 
ochre,  shine,  deposit,  or  other  mine- 
ral substances,  and  from  puddling, 
loosening,  disturbing,  and  floating, 
and  from  causing  to  be  puddled, 
loosened,  disturbed,  or  floated  off, 
any  soil,  oxide  of  iron,  ochre,  shine, 
deposits,  or  mineral  substances,  al- 
ready deposited,  or  thereafter  to  be 
deposited,  upon  the  beds  of  the  said 
pool,  the  right  of  the  plaintiffs  to  the 
several  mineral  substances  having 
been  established  by  a  verdict  in  an 
action  at  law  brought  by  them  against 
the  defendant,  and  not  in  an  issue  or 
action  directed  by  the  Court.  Tkamaa 
V.  Jones,  510 

16.  Upon  the  construction  of  a 
will,  comprising  a  mixed  fund  of  realty 
and  personalty: — Held,  that  certain 
persons  were  not  legatees  in  remain- 
der of  the  residue,  but  postponed  pe- 
cuniary legatees,  and  therefore  that 
they  were  not  necessary  parties  to  a 
suit  for  the  administration  of  the  tes- 
tator's assets.     PiJgeley  v.  Rowling, 

552 
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POLICY  OF  ASSURANCE, 
See  HtJSBAND  and  Wife. 

1 .  Feme  covert,  out  of  her  separate 
income,  pays  the  premimns  on  certain 
policies  of  assurance,  which,  by  a  set- 
tlement made  previously  to  her  mar- 
riage, were  assigned  as  a  collateral 
security  for  a  provision  settled  upon 
her  under  that  instrument  by  the 
covenant  of  her  husband :  — Held,  that 
upon  the  money  secured  by  the  poli- 
cies becoming  payable,  she  was  enti- 
tled to  a  lien  on  the  poUcy  fund  for 
the  amount  of  the  premiums  so  paid. 
Burridge  v.  Row^  183 

2.  "file  voluntary  payment  of  pre- 
miums on  a  pohcy  of  assurance  con- 
fers on  the  payer  no  interest  in  the 
policy.  Ibid, 

POOR  RATE. 

An  information  lies  to  compel  the 
restitution  of  money  improperly  ap- 
plied out  of  funds  raised  for  the  relief 
of  the  poor  by  means  of  rates  and  as- 
sessments. The  application  of  any 
part  of  a  fund  raised  for  the  relief  of 
the  poor  to  the  payment  of  the  bill 
of  costs  of  an  action  brought  against 
sn  officer  of  the  guardians  of  the  poor, 
for  a  libel  upon  him  in  respect  of  acts 
done  by  him  in  the  execution  of  his 
duties,  is  a  breach  of  trust  on  the 
part  of  the  holder  of  that  fund.  At- 
tometf'Oeneral  Y,  Campton,  417 

POWER  OP  APPOINTMENT. 

See  Appointment. 

POWER  OF  LEASING. 
See  Agreement,  3. 

PRACTICE. 

See  Amended  Bill. 
Charity. 
Costs. 
Injunction, 


See  Interrogatories. 
Multifariousness. 
Pauper. 
Payment  op  Money   into 

Court. 
Plea  and  Pleading. 
Principal  and  Agent,  2. 
Receiver. 
Retitor. 

8upplementai«  BilIm 
Vendor  and  Purchaser. 

1.  Semble,  that  the  4th  and  5th 
sections  of  the  stat.  5  Vict.  e.  5,  re- 
late to  different  subjects*  To  anthor- 
ice  an  application  to  the  Conrt  under 
the  former  section,  it  must  be  found- 
ed on  affidavit  expressed  in  positive 
terms.     Ex  parte  Fields  1 

2.  Where  a  document  in  the  pos- 
session of  the  defendant  is  produced 
and  read  by  the  plaintiff  at  the  hear- 
ing, under  a  general  order  for  its  pro- 
duction, the  defendant  will  not  be  al- 
lowed to  read  from  his  answer  any 
statement  in  explanation  or  qualifica- 
tion of  the  document,  (except  as  to 
the  possession  of  it) ;  but  the  Court, 
if  necessary,  will  direct  an  inquiry  on 
the  subject.     Miller  v.  Chw,         56 

3.  In  order  to  enable  the  plaintiff 
to  file  a  note  under  the  21st  of  the 
Orders  of  Aug.  1841,  there  must  be 
an  affidavit  of  appearance  entered. 
Treweek  v.  Turner ,  1 12 

4.  To  obtain  a  writ  of  sequestra- 
tion under  the  9th  of  the  Orders  of 
August,  ]  84 1,  the  affidavit  mnst  state 
that  the  person  suing  forth  the  writ 
of  attachment  veiily  believed  that  the 
defendant  was  in  the  county,  not  re- 
sident in  the  county  into  which  the 
writ  was  issued.  Starer  y.  Great 
Western  Railway  ConqMtny,  180 

5.  On  return  nan  est  inventus  to  a 
writ  of  attachment,  the  Conrt  will 
order  a  serjeant-at-arms.  IM. 

6.  To  support  a  motion  under  the 
24th  of  the  Orders  of  August,  1841, 
for  leave  to  enter  a  memorandum  of 
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service  of  a  copy  of  the  bill,  it  is  ne- 
cessary to  shew  the  uature  of  the  suit, 
and  the  mode  of  service.  Haigh  v. 
Dixon,  Ibid. 

7.  To  support  a  motion  under  the 
24th  of  the  Orders  of  August,  1841, 
some  evidence  should  be  given  that  the 
party  served  with  a  copy  of  the  bill  was 
not  an  infant.     Goodwin  v.  Bell,   ]  8 1 

8.  In  a  suit  for  administering  the 
real  estate  of  a  testator,  the  devisees 
of  the  real  estate  subject  to  a  power 
of  sale  given  to  trustees  by  the  will 
for  the  purpose  of  paying  debts,  are 
persons  against  whom  *'  no  direct  re- 
lief" is  prayed,  within  the  tneaning  of 
the  23rd  of  the  Orders  of  August, 
1841.     Lloyd  Y.  Lloyd,  181 

9.  The  Court  will,  generally  speak- 
ing, not  act  upon  the  strict  terras  of 
the  Orders  of  August,  1841.  Htuham 
v,  Dixon,  203 

10.  A  defendant  obtained  an  order 
"  to  answer,  plead,  or  demur,  not  de- 
murring alone."  The  words  "plead, 
&c.,"  were  afterwards,  on  motion, 
struck  out  of  the  order.  The  defend- 
ant then  filed  a  plea.  Ordered,  that 
the  plea  should  be  taken  off  the  file, 
with  costs  to  be  paid  by  the  defendant. 
Brooks  V.  Purton,  278 

1 1 .  Practice  as  to  costs  of  dismiss- 
ing bill  where  the  sole  plaintiff  be- 
comes insolvent,  and  the  sole  defend- 
ant is  his  assignee  with  a  vesting 
order.     Daniel  v,  Harding,  436 

12.  To  obtain  the  usual  decree  in 
a  creditor's  suit,  it  is  not  sufficient  for 
the  plaintiff  to  put  in  an  acceptance 
of  the  testator,  proved  as  an  exhibit. 
Qu(Bre,  whether  any  evidence  should 
be  given  of  the  consideration.  Keaton 
Y.  Lynch,  437 

13.  To  obtain  an  order  for  entering 
sn  appearance  under  the  8th  of  the 
Orders  of  August,  1841,  it  must  ap- 
pear from  the  affidavit  of  service  where 
the  defendant  was  served.  Davis  v. 
Hole,  440 

14.  Where  pending  an  administra- 


tion suit,  a  suit  is  instituted  by  lega- 
tees praying  no  further  relief  than 
might  be  had  in  the  administration 
suit,  the  parties  to  the  administration 
suit  ought  to  apply  to  have  the  pro- 
ceedings in  the  legatees'  suit  stayed; 
otherwise  the  costs  of  the  latter  suit 
may  be  dealt  with  as  costs  in  the 
former.    Therry  v.  Henderson,     481 

15.  Where  two  suits  itivolve  the 
same  subject-matter  and  the  same 
parties,  and  a  decree  is  made  in  one  of 
them,  the  Court  will  in  some  itistances 
direct  the  hearing  of  the  other  suit  to 
stand  over,  until  that  in  which  the 
decree  is  made  is  heard  on  further 
directions.  Cumming  v.  Slater,     484 

16.  Although  different  suits  may 
involve  the  same  subject-matter  and 
the  same  parties,  the  Court  will  not 
decline  to  make  a  separate  decree  in 
each  suit,  unless  the  frame  of  the  two 
suits  and  the  relative  position  of  the 
parties  to  each  be  the  same.  Ghd/rey 
T.  Maw,  485 

17.  Practice  in  this  Court  as  to 
entering  an  appearance  under  the  8th 
of  the  Orders  of  August,  1841,  al- 
tered.    Hudson  Y.  Martin,  551 

18.  Where  a  decree  has  been  had 
against  several  defendants,  with  costs, 
and  one  of  them  has  been  compelled 
to  pay  the  whole  costs,  the  Court 
will  by  consent  decree  contribution 
between  the  co-defendants,  on  motion 
in  the  same  suit.  Pitt  v.  Bonner,  670 

19.  Injunction  to  stay  proceedings 
in  the  Court  of  Bankmptcy,  under 
Stat.  1  &  2  Vict.  c.  110,  after  decree 
in  this  Court  for  an  account  against 
the  party  taking  those  proceedings, 
refused  under  special  circumstances. 
Perry  v.  JFalker,  672 

PRESUMPTION. 

See  Debtor  and  Creditor,  3. 
Evidence. 
Will,  1.     * 

1.  Presumption  that  a  party  died 

D  D  D  2 
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at  a  particular  time  within  the  seven 
years  after  he  had  been  last  heard  of; 
the  particular  time  being  the  hurri- 
cane months,  and  the  party  havmg 
sailed  from  Demerara  before  the  ex- 
piration of  the  hurricane  months. 
SiUick  Y.  Booth,  117 

2.  Where  the  mability  of  an  admi- 
nistrator to  purchase  an  estate  mith 
his  own  money  is  relied  upon  as  a 
ground  for  following  that  estate  as 
part  of  the  intestate's  assets,  such  in- 
ability must  be  shewn  by  evidence  of 
facts  from  which  the  strongest  con- 
clusion can  be  drawn,  and  not  merely 
or  principally  by  evidence  of  the 
opinions  of  witnesses,  though  such 
witnesses  may  have  been  well  ac- 
quainted with  the  a£fairs  of  the  party, 
and  their  testimony  may  be  corrobo- 
rated by  circumstances  of  suspicion. 
Wilkins  \.  Stevensy  431 

PRINCIPAL  AND  AGENT. 

!•  An  admission  by  an  agent,  that 
he  has  sold  property  of  his  principal 
upon  credit,  will  not  entitle  the  prin- 
cipal to  an  inquiry  as  to  wilful  default, 
if  the  agent  insist  by  his  answer  that 
the  credit  was  given  in  the  usual  way 
of  business,  and  the  plaintiff  make 
out  no  case  to  the  contrary.  Pelham 
V.  Hilder,  3 

2.  In  a  suit  against  an  ageut,  the 
Court  will  not,  at  the  hearing  (except 
in  an  extreme  case),  direct  payment 
of  the  costs  up  to  the  hearing,  but 
will  reserve  the  question  of  costs 
till  further  directions.  JeUicoe  v. 
Price,  74 

PRINCIPAL  AND  SURETY. 

1.  Surety  in  a  joint  and  several 
promissory  note  is  a  competent  wit- 
ness for  the  note  creditor  in  a  suit 
brought  by  him  for  administering  the 
assets  of  the  principal  debtor.  Wright 
V.  Lochwoody  1 13 

2.  A.  having  joined  as  a  surety  for 
B.  in  a  bond  to  C.  for  securing  the 


payment  of  the  interest  of  a  principal 
sum  secured  by  a  mortgage  from  B. 
to  C,  and  having  also  executed  a  war- 
rant of  attorney  as  a  collateral  secu- 
rity with  the  bond,  afterwards  exe- 
cuted to  C.  a  letter  of  attorney 
authorizing  C.  to  take  possession  of 
a  rectory  and  glebe  lands,  of  which 
A.  was  the  incumbent,  and  of  certain 
freehold  lands  and  hereditaments  of 
which  he  was  seised  in  fee  simple,  and 
to  hold  such  possession,  and  receive 
and  take  the  tithes,  fees,  perquisites, 
emoluments,  rents  and  profits  thereof, 
until  thereby  and  therewith,  or  other- 
wise, he  should  be  paid  the  interest 
secured  by  the  bond  and  warrant  of 
attorney: — Held,  that  the  letter  of 
attorney  operated  not  me  rely  as  a 
letter  of  attorney,  but  also  as  a  charge 
on  the  freehold  estates,  and  that  C. 
was  entitled  to  retain  possession  of  the 
freehold  estates  until  by  means  of  the 
rents  and  profits  all  arrears  of  the 
interest  should  be  satisfied,  notwith- 
standing the  death  of  A.,  and  the 
revocation  by  that  event  of  the  power 
of  attorney.     Spocner  y.  Sandil4tnd8y 
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PRIORITY. 
See  Annufty. 

Mortgagor  and  Mortgagee. 

PRODUCTION  OF  D£^S  AND 
PAPERS. 

See  Prachce. 

I .  To  protect  a  defendant  from  the 
discovery  or  production  of  a  docn- 
ment  relating  to  the  subject  in  dis- 
pute, it  is  not  sufficient  that  it  shook! 
be  evidence  of  his  title,  or  contain 
evidence  which  he  intends  or  is  en- 
titled to  use  in  support  of  his  case; 
it  must  contain  no  matter  supporting 
the  plaintifTs  title  or  the  plaintiff's 
case,  or  impeaching  the  defence,  and 
the  defendant  must  aver  by  his  an- 
swer, with  a  reasonable  degree  of  dis- 
tinctness, that  the  document  does  con- 


SERJEANT  AT  ARMS. 

tain  no  sucb  matter.  Combe  v.  Cor- 
poration of  London,  63 1 
2.  Production  of  cases  and  opinions 
of  counsel  thereon,  relating  to  the 
matters  in  issue,  refused.            I&id. 

PROMISSORY  NOTE. 
See  Principal  and  Sdrety,  I. 

PROMOTIONS. 
See  Pages  20-1,  265. 

RECEIVER, 
See  Parties,  2. 

Vendor  AND  Purchaser,  1. 

1.  Where  one  of  two  trustees  of  retd 
estate  declines  to  act,  the  Court  will 
appoint  a  receiver  on  behalf  of  infant 
eettui  que  iruttt;  but  with  liberty  to 
either  of  the  trustees  to  offer  himself. 
Tail  T.  Jen/ana,  492 

2.  A  receiver  may  be  appointed  at 
the  hearing,  though  not  prayed  for. 
Otbome  V.  Harvey,  116 

RECTOR. 
See  Tithes. 

REVIVOR. 
Upon  the  death  of  a  sole  plaintiff, 
ibis  Court  declined  to  make  an  order 
that  his  representatives  should  revive 
vithin  a  certain  time,  or  the  bill  stand 
dismissed.  Ihyden  v.Walford,     625 

ROMAN  CATHOLIC. 

See  Infant. 

SCHEME. 

See  Charity,  2. 

SEQUESTRATION. 
iS^w  Practice,  A. 

SERJEANT  AT  ARMS. 
Sec  Practice,  5. 
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SHIFS  HUSBAND. 
Set  Joint  Stock  Company,  3,  4. 

SLAVE  COMPENSATION, 

See  Colonies, 

"Will,  23. 

SOLICITOR. 
See  Attorney. 

SPECIFIC  LEGACY. 
See  Legacy  and  Legatee. 

SPECIFIC  PERFORMANCE. 
j!fM  Agreement. 
Annuity, 

Plea  and  Pleading,  12. 
Vendor  and  Pdhchaber. 

STAMP. 
5<K  Evidence,  3. 

STATUTE  OF  FRAUDS. 
Sw  Agreement,  10. 

STATUTE  OF  LIMITATIONS. 
See  Legacy  and  Legatee,  I. 
I,  H.diedinlSllthavingbeqaeatb- 
ed  al^acy  to  a  woman  who  afterwards 
married  ^e  plaintiff.  In  December, 
1825,  the  two  enecntora  of  H.  gave 
the  plaintiff  a  written  acknowledg. 
ment  whereby  they  separately  and 
jointly  acknowledged  that  they  owed 
the  plaintiff  £150  for  the  legacy,  and 
£50  for  interest.  In  1835,  the  plain- 
tiff's  wife  died.  Matters  of  hnsinesa 
hnving  occurred  between  the  plaintiff 
and  the  executors,  in  which  matnal 
demands  and  accounts  arose,  the 
plaintiff,  in  September,  1839,  brou^t 
his  action  against  the  executors  to  re- 
cover what  he  alleged  to  be  due  on 
those  accounts,  inclndiug  the  £200 
mentioned  in  the  memorandum,  and 
interest  thereon.  In  this  action  the 
defendants  pleaded  separately,  and 
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one  of  tbein  paid  £-16  into  Court, 
vluch  the  plaintiff  received  and  aban- 
doned the  action  as  to  him.  The 
plaintiff  then  filed  hia  bill  against  both 
defendants  for  payment  of  the  legacy, 
and  in  defence  to  the  bill  the  defend- 
ants, amongst  other  things,  insisted 
hj  their  answers  on  the  Statute  of 
Limitations  (atnt.3  &  4  Will.4,c.  27), 
and  that  the  acdon  was  a  bar  to  the 
demand  in  equity:— ^e/tf,  Ist.  That 
the  written  memorandum  amonnted 
to  an  acknowledgment  taking  the 
daim  to  the  legacy  oat  of  the  opera- 
tion of  the  statute.  2ndly.  That, 
whether  it  amounted  to  en  admission 
of  assets  or  not,  it  gave  the  plaintiff 
no  right  of  action.  Snlly.  That,  un- 
less equivalent  to  an  admission  of  as- 
sets, it  did  not  create  a  personal  de- 
mand against  the  defendants,  enforce- 
able in  a  court  of  equity.  4thly, 
That  it  had  not  the  e^t  of  barring 
or  prejodicing  the  right  of  the  plain- 
tiff's wife  in  the  legacy,  or  his  title 
in  right  of  his  wife  as  a  I^;atee. 
Sthly.  That  the  proceedings  in  the 
action  did  not  necessarily  amount  to 
an  estoppel  of  the  suit  in  equity,  but 
that,  in  order  to  determine  the  efficacy 
of  the  suit,  it  was  competent  for  this 
Court  to  inquire  on  what  account  the 
£46  vna  paid  into  Court  in  the  action, 
fithly.  That  the  pkintiff  was  not  en- 
titled to  arrears  of  interest  on  the 
legacy  beyond  six  years  before  the 
fihng  of  the  bill.  (See  atat.  3  &  4 
Will.  4,  c  27,  sect  42.)  ffoUand 
T.  Clark,  151 

2.  In  order  that  an  acknowledg- 
ment may  have  the  effect  of  taking  a 
demand  out  of  the  operation  of  the 
Statute  of  LimitatioDS  (stat.  3  &  4 
'Wiil.  4,  c.  27)i  the  acknowledgment 
must  appear  to  have  been  made  vrith 
a  view  of  rendering  the  party  making 
it  liable  to  the  demand,  and  it  must 
have  been  made  to  the  party  entitled 
to  make  the  demand.  Therefore, 
where  a  bill  was  brought  against  two 


ezecntora  for  payment  <^  a  kg^ 

?[neathed  to  the  plaintifiF's  wifii 
or  arrears  (^  interest  accrued 
her  death,  and  the  plaintiff,  w 
view  of  taking  his  demand  for  igi 
out  of  the  operation  of  the  42n( 
tion  of  the  statute,  relied  on  o 
letters  written  by  one  of  the  exec 
to  his  the  plaintiff's  attorney: — . 
1st.  That  the  letters  had  not 
effect  ascribed  to  them  by  the  ] 
tiff,  because  they  had  been  writt 
the  party,  not  for  the  paipo 
charging  himself,  hut  of  throwin 
burden  of  payment  on  the  co-exa 
2ndly.  That  even  if  they  had 
written  for  the  purpose  of  cha 
himself,  it  was  onestionable  wh 
they  would  avul  the  plaiotifi^ 
much  as  they  were  wtitten  befbi 
plaintiff  had  taken  out  letters  o 
mioistration  to  his  wife. 

3.  In  order  to  prevent  the  c 
tion  of  the  Statute  of  limitatic 
a  court  of  equity  in  a  matter  of 
pie  contract,  it  is  sufficient  if  th 
be  filed  within  six  years  after  tl 
cruer  of  the  right  to  sue,  althoug 
subpcena  he  not  sued  out  till  aft< 
expiration  of  that  period.  Copi 
Gray, 

4.  Qu4xre,  whether  the  Statu 
Limitations  can  be  pleaded  in  I 
a  bill  filed  to  enforce  paymeni 
of  the  separate  estate  of  a  mi 
woman  of  a  bill  of  exchange  givi 
her  in  her  separate  c^iacity. 

5.  Upon  the  death  of  a  te: 
who  had  devised  his  real  estati 
payment  of  bis  debts,  a  bill  vfas 
on  behalf  of  his  creditors,  hot 
specialty  and  simple  contract,  to 
his  assets  administered  and  hij 
estates  marshalled.  In  that  s 
re<«iver  was,  in  1621,  appoint 
all  his  estates.  It  was  aften 
discovered  that  the  testator  had 
seised  of  an  estate  which  bat 
passed  by  his  will  but  had  descc 
to  his  heiress-at-law,  M.,  npon  i 
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death,  in  1622,  it  descended  to  0. 
In  1840,  eighteen  years  after  M.'s 
death,  a  supplemental  bill  vas  filed 
against  O.  by  one  of  the  plaintiffs  in 
the  origiiiAl  suit,  being  a  simple  con- 
tmct  creditor  of  the  testator,  praying 
to  hare  the  benefit  of  that  suit  as 
against  the  descended  estate: — Held, 
that  as  the  original  suit  was  treated 
as  a  suit  for  the  administration  of  all 
the  testator's  real  estates,  and  as  the 
plaintiff  sought  to  affect  the  descended 
estate  by  standing  in  the  place  of  the 
specislty  creditors,  he  vas  not  barred 
by  the  Statute  of  Limitations,  bat 
WAS  entitled  to  have  the  descended 
estate  marshalled  in  his  favour,  Viek- 
ertr.  Oliver,  211 

6.  A  simple  contract  creditor  who 
baa  acquired  a  right  of  marshalling 
real  estate  is  not  barred  by  the  lapse 
of  less  than  twenty  years.  Hid. 

7.  A  person,  in  satisfaction  of  a. 
previous  debt  due  from  him,  gave  his 
creditor  a  bill  of  exchange,  and  before 
the  bill  arrived  at  niaturily  went  to 
India,  whence  he  never  returned.  As 
soon  as  circumstances  would  permit 
after  his  death  in  India,  his  wUl  was 
proved  by  his  executors  in  England ; 
and  within  six  years  after  his  death  a 
creditor's  bill  was  filed  against  the 
executors: — Held,  that  the  plaintiff 
was  not  barred  by  the  Statute  of  Li- 
mitatioua,     Stoty  v.  Fry,  603 

8.  Quare,  whether  when  a  debtor 
dies  abroad  and  the  cause  of  action  or 
suit  has  not  accrued  in  his  lifetime,  a 
suit  may  not  be  instituted  for  the  ad- 
ministration of  his  effects  at  any  time 
within  six  years  after  probate  of  his 
will?  I6id. 

SUPPLEMENTAL  BILL. 

Upon  the  bankruptcy  of  a  defend- 
ant in  a  co-partnership  suit,  the  Court 
declined  to  make  an  order  that  a  sup- 
plemental bill  should  be  filed  within 
a  given  time  against  the  assignees,  or 
the  bill  stand  dismissed.  Mantoit  t. 
BurloH,  626 
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TENANT  FOR  LIFE. 
See  Advancement. 

Interest  of  Money. 
Will. 
Upon  a  bill  filed  by  an  infant  de- 
visee for  life,  without  impeachment  of 
waste  (except  as  to  ornamental  tim- 
ber), praying  the  establishment  of  the 
will,  Uie  administration  of  the  trusts, 
and  maintenance,  an  inquiry  was  di- 
rected as  to  timber  in  the  form  adopted 
in  Tooker  v.  Jnnealey,  5  Sim.  235, 
excluding  ornamental  timber.  Contell 
V.  Bell,  569 

TESTAMENTARY  INSTRU. 
MENT. 
See  Will. 

A.  executed  an  instrument  pur- 
porting to  convey  to  B.  all  the  house- 
hold furniture,  plate,  watches,  clocks, 
books,  monies,  securities  for  money 
and  other  effects,  which  at  the  time  of 
A.'s  decease  should  be  in  two  speci- 
fied rooms  in  his  mansion-house,  ex- 
cept an  iron  chest  and  its  contents, 
and  the  contents  of  a  certain  closet. 

A.  lived  almost  exclusively  in  the  two 
rooms  mentioned  in  the  instrument, 
and  B.  at  the  time  of  the  execution 
of  it  and  from  thenceforth  until  A.'s 
death,  was  his  baiUff  and  confidential 
agent.  Two  years  after  the  date  of 
this  instrument,  A.  made  his  will,  by 
which  he  bequeathed  hii  plate,  jewels, 
household  furniture,  and  money  to 
trustees,  upon  certain  trusts  for  the 
benefit  of  C.  and  his  issue.  In  &  suit 
for  the  administration  of  A.'s  est^e, 

B.  claimed  the  bene6t  of  the  prior 
instrument,  but  without  either  pro- 
ducing probate  of  it  or  shevring  for 
what  consideration  or  under  what  or- 
cumstouces  it  was  executed: — Held, 
thst  if  the  instrument  was  to  be  con- 
sidered as  testamentary,  this  Court 
could  not  act  npon  it  without  pro* 
bate,  and  that  if  it  was  to  be  consi- 
dered as  ft  deed  inter  cums,  this  Conrt 
would  not  give  effect  to  it  withont 
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further  evidence  in  its  support.  And 
this  Court  being  of  opinion,  that  under 
the  circumstances  of  the  case,  such 
further  CTidence  could  not  be  obtained, 
declined  to  direct  any  inquiry  on  the 
subject.     Conaett  t.  Bell^  569 

TIMBER. 
See  Tenant  for  Life. 

TITHES. 

1.  On  a  bill  filed  by  a  perpetual 
curate  against  occupiers  for  the  tithes 
of  hay  and  certain  small  tithes, 
it  appeared  probable  from  the  evi- 
dence that,  previous  to  the  year  1715, 
the  curate  only  received  the  tithes  by 
permission  of  the  lay  impropriator; 
but,  it  was  proved,  that  since  that 
period  he  had,  to  a  certain  extent,  re- 
ceived tithes,  or  a  compensation  for 
tithes,  and  that  no  tithes  of  any  de- 
scription had  ever  been  demanded  by 
or  paid  to  the  impropriator: — Held^ 
that  the  curate*s  title  to  tithes  was 
established,  but  issues  were  directed 
to  try  the  existence  of  certain  mo- 
duses,  set  up  by  the  defendants. 
Oliver  v.  Latham,  243 

2.  To  a  bill  for  the  tithes  of  hay 
within  a  certain  parish,  it  was  averred 
by  the  answer,  that  there  is  within 
the  said  parish  a  piece  of  land  called 
D.,  and  that  by  a  good  and  laudable 
custom,  observed  within  the  said 
parish,  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  the 
said  piece  of  land  called  D.  hath  been, 
and  is,  and  of  right  ought  to  be  en- 
joyed by  the  impropriate  rector  of  the 
said  parish,  or  other  owner  for  the 
time  being  of  the  tithes  of  hay  of  cer- 
tain lands  within  the  said  parish,  in 
lieu  and  full  satisfaction  of  and  for 
the  tithes  of  hay  of  such  last-men- 
tioned lands: — Held^  that  this  modus 
was  well  pleaded  as  a  custom  within 
the  parish,  and  that  the  expression, 
••  or  other  owner,"  di4  PQt  render  it 
bad  for  uncertainty,  Jbid. 


TRUST  AND  TRUSTEE. 

3.  In  a  suit,  by  a  vicar  or  p«rpc. 
tual  curate,  against  occupiers  for  tithes, 
the  evidence  of  a  landowner  within  the 
same  parish  is  not  admissible  on 
behalf  of  the  defendants.  Ibid, 

4.  A  person  with  notice  that  the 
small  tithes  of  a  certain  parish  are 
payable  to  the  vicar,  obtains  an  as- 
signment of  a  lease  of  the  great  and 
small  tithes,  the  grantors  of  snch  lease 
being  the  trustees  of  a  charity,  who 
are  entitled  to  the  great  tithes  only, 
but  who  have  always  in  form  granted 
leases  of  both  kinds  of  tithe.  The 
assignee  being  unable  to  recover  the 
small  tithes  at  law,  procures,  at  law, 
an  apportionment  of  the  rent.  This 
Court,  imder  such  circumstances,  wfll 
relieve  against  the  apportionment. 
Attorney-General  v.  Dueon,  614 

TRUST  AND  TRUSTEE. 

See  Appointment,  3. 
Costs,  3,  4. 
Escheat. 
Evidence,  3. 
Husband  and  Wife. 
Plea  and  Pleading,  6,  9. 
Receiver,  1. 
Will. 

Early  in  1818,  cestui  que  truMt^ 
with  power  of  directing  the  variation 
of  the  trust  securities,  requested  B., 
who  was  one  of  his  tmstees,  to  sell 
out  trust  stock  then  standing  in  the 
£5  per  cents.,  and  invest  it  in  the  £3 
per  cents.  In  April  of  the  same  year, 
the  trustees,  B.  &  H.,  sold  out  tbe 
stock  by  power  of  attorney,  and  soon 
afterwards  H.,  at  the  request  of  B., 
joined  in  a  cheque  on  the  bankers  who 
acted  in  the  sale,  requesting  them  to 
pay  the  amount  to  themselves  or 
bearer.  In  the  letter  of  B.  request- 
ing H.  to  sign  the  cheque,  he  stated, 
as  a  reason  for  expedition,  that  the 
money  was  to  be  paid  on  Thursday  to 
the  gentleman  to  whom  it  was  engaged. 
B.  afterwards  applied  the  money  to 
his  own  use.     On  a  bill  filed  in  1838, 
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VENDOR  AND  PURCHASER.  767 


bj  the  cesiui  que  trusty  to  compel  H. 
to  replace  the  money: — Held,  that 
H.  was  primd  facie  liable;  for  that 
neither  of  the  trustees  contemplated 
an  investment  pursuant  to  the  direc- 
tion of  the  plaintiff;  and  even  if  H. 
had  so  contemplated,  the  course  taken 
by  him  was  not  required  by  necessity 
or  convenience.  But,  inasmuch  as  it 
was  proved  that  the  plaintiff  knew 
before  1820  that  the  stock  had  been 
sold  out,  and  that  he,  in  several  sub- 
sequent successive  years,  received  ac- 
counts from  B.,  who  was  his  agent 
and  also  his  debtor,  in  which  were 
contained  entries  for  interest  on  stock 
appearing  clearly  to  be  the  fund  in 
question,  which  entries  were  irregular 
in  amount  and  dates;  and  inasmuch 
as,  notwithstanding  these  circumstan- 
ces, no  communication  on  the  subject 
appeared  to  have  been  made  from  the 
plaintiff  to  H.,  who  was  his  brother- 
in-law,  from  April,  1818,  to  Novem- 
ber, 1837,  which  was  shortly  previous 
to  B/s  bankruptcy,  the  Court  directed 
inquiries  to  be  made  with  a  view  to 
ascertain  whether  and  when  first  the 
plaintiff  had  notice  of  the  breach  of 
trust.     BroadhurstY.Balguyj        16 

VENDOR  AND  PURCHASER. 

See  Agreement. 

Joint-Stock  Company. 
Plea  and  Pleading,  12. 

1.  Where  a  purchaser  is  let  into 
possession  of  the  estate  under  the 
contract,  his  dealing  with  the  property 
in  a  manner  contrary  to  former  usage, 
or  contrary  to  the  usual  course  of  hus- 
bandry, may  be  ground  for  ordering 
him  to  pay  the  purchase-money  into 
Court,  or  for  the  appointment  of  a 
receiver;  but  will  not  authorize  a  de- 
cree against  him  to  compel  him  to  ac- 
cept the  title  on  the  ground  of  waiver 
of  objections.      Osborne  v.  Harvey, 

116 

2.  On  a  vendor's  bill  for  a  specific 


performance,  the  Court  will  not,  ei- 
ther under  the  old  practice  or  un- 
der the  5th  General  Order  of  9th  May, 
1839,  grant  a  reference  as  to  title  be- 
fore the  hearing,  if  the  defendant  re- 
sists the  specific  performance  on  other 
grounds  than  that  of  title,  and  the 
Court,  on  lookine  at  the  answer,  is  of 
opinion  that  such  other  grounds  are 
not  merely  frivolous.  Bayes  v.  Lid* 
dell,  133 

3.  On  a  bill  for  the  specific  per- 
formance of  an  agreement,  by  which 
A.,  as  agent  for  B.,  contracted  to  let 
to  C.  a  piece  of  ground  for  a  term  of 
years,  at  a  yearly  rent;  it  appearing 
from  the  evidence  that  B.  intended  to 
let  the  ground  for  the  building  of 
houses  of  a  particular  class,  and  that 
if  he  had  authorized  A.  to  act  as  agent 
in  the  letting  of  the  ground,  which 
was  disputed,  he  had  told  him  the 
purposes  for  which  it  was  to  be  let:— 
Held,  that  as  the  agreement  did  not 
contain  any  reference  to  building,  nor 
any  covenant  to  build,  it  was  not  un- 
der the  circumstances  such  an  agree- 
ment as  ought  to  be  performed;  and 
a  decree  for  a  specific  performance  was 
refused.     Helsham  y.  Lanyley,     175 

4.  Facts  stated  in  conditions  of  sale 
as  the  ground  of  the  conditions  must 
be  proved.     Symons  v.  James,      487 

5.  A  person  contracted  to  sell  an 
estate,  who  at  the  time  of  the  contract 
had  no  legal  or  equitable  title  to  it  by 
reason  of  the  fdienage  of  a  party 
through  whom  he  claimed.  The  pur- 
chaser, by  his  own  inquiries,  ascer- 
tained the  defect  of  title,  but  did  not, 
till  after  some  months  of  negotiation 
with  the  vendor,  repudiate  the  con- 
tract. The  vendor  then  filed  his  bill 
for  specific  performance,  and  pending 
the  investigation  of  the  title  in  the 
Master's  office,  obtained  a  grant  of 
the  estate  from  the  Crown: — Held, 
that  he  was  entitled  to  a  decree. 
Eyston  v.  Simonds,  60S 

6.  Where  by  the  terms  of  a  devise 
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or  settlement  of  real  estates,  the  con- 
sent of  the  tenant  for  life  is  necessary 
to  enahle  the  trustees  to  sell  the  es- 
tates;— upon  a  bill  filed  by  the  trus- 
tees  to  compel  the  specific  performance 
of  a  contract  for  sale,  the  plaintiffs,  in 
order  to  obtain  a  decree  for  specific 
performance  at  the  hearing,  must 
prove  that  the  requisite  consent  to  the 
contract  was  given  before  the  filing  of 
the  bill.  It  is  not  sufficient  for  the 
purpose  of  obtaining  an  immediate  de- 
cree, to  prore  that  such  consent  was 
given  before  the  hearing.  Adams  v. 
Brokey  627 

7.  The  contract  on  which  an  imme- 
diate decree  for  specific  performance  is 
sought,  must  have  been  complete  in 
all  its  essential  parts  before  the  filing 
of  the  biU.  Ibid. 

8.  Property  was  put  up  for  sale  by 
auction,  described  as  ''a  leasehold 
ground-rent  of  £23,  reserved  by  a 
mesne  lease  of  certain  premises  for  98 
years  wanting  seven  days,  and  assigned 
apart  from  the  reversion  for  the  re- 
mainder of  the  term  by  an  inden- 
ture of  1817."  By  the  conditions  of 
sale,  no  title  prior  to  the  assignment 
or  the  title  of  any  ground  or  mesne 
landlord  was  to  be  produced.  From  a 
recital  in  the  deed  of  1817,  it  ap- 
peared that  the  property  out  of  which 
the  rent  issued  had  been  originally  de- 
mised, with  other  property,  at  a  rent 
of  £10,  subject  to  the  covenants,  con- 
ditions, and  agreements  in  the  original 
demise  contained: — Heldy  that,  under 
such  circumstances,  a  good  title  was 
not  made  to  the  rent  of  £23,  inas- 
much as  it  appeared  upon  the  face  of 
the  deed  of  1817,  that,  upon  failure 
of  payment  of  the  £10  rent,  the  rent 
of  £23  might  be  liable  to  diminution 
or  forfeiture.     Taylor  v.  Martindale, 

658 

9.  Where  conditions  of  sale  are  so 
obscurely  worded,  that,  when  taken 
in  connection  with  the  particulars  of 
sale,  they  are  likely  to  mislead  an  or- 


dinary purchaser  as  to  the  nature  of 
the  property offeredfor  sale :  — SemhU^ 
that  the  Court  will  discharge  the  pur- 
chaser from  his  bargain,  on  the  argu- 
ment of  exceptions  to  the  title,  without 
putting  him  to  the  necessity  of  moving 
to  be  discharged  from  the  purchase. 

Ibid. 

10.  Quaere,  whether  the  assignment 

of  rent  by  a  reversioner  in  a  lease  does 

or  does  not  carry  with  it  the  reversion? 

Ibid. 

VESTED  INTEREST. 

See  Legacy  and  Legatee. 
Will. 

1 .  By  a  voluntary  settlement,  per- 
sonal property  was  assigned  to  trus- 
tees upon  trust  to  pay  the  interest  to 
T.  during  his  life,  and  on  his  decease 
to  pay  the  principal  to  his  lawful  issue, 
if  then  of  age  or  married,  sharo  and 
share  ahke,  if  more  than  one,  and  if 
only  one,  the  whole  to  be  paid  to  such 
only  child;  or  in  case  such  child  or 
children  should  be  an  infant  or  in- 
fants on  the  death  of  the  said  T.,  then 
the  principal  was  to  be  paid  to  him, 
her,  or  them,  as  aforesaid,  on  their 
attaining  twenty-one^  if  sons,  or  if 
daughters,  on  their  marriage^  respec- 
tively. By  his  vnll,  the  settlor  be- 
queathed certain  other  funds  to  the 
same  trustees  upon  similar  trusts.  T. 
died,  leaving  an  infant  daughter  his 
sole  surviving  child: — Held^  that  the 
daughter  would  become  absolutely  en- 
titled to  the  funds  in  question,  either 
on  her  attaining  twenty-one,  or  on  her 
marriage  under  that  age.  Lang  v. 
Pugh,  718 

2.  Upon  the  particular  wording  of 
a  will,  the  Court  considered  it  doubtful 
whether  personal  property  did  not  vest 
immediately  in  a  legatee,  although  the 
gift  was  contained  only  in  the  direction 
to  pay  at  twenty-one  or  marriage,  and 
there  was  no  disposition  of  the  income 
during  nunority.  Ihid. 
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VESTING  ORDER. 
See  Practice,  11. 

VICAR. 

5m  Tithes. 

VOLUNTARY  SETTLEMENT. 

iS'm  TCSTAIIENTARY  InBTUOMEMT. 

Personal  estate  settled  in  trust  for 
nftcrbom  illegitimate  children.  Upon 
the  bill  of  the  settlor,  the  fund  nas 
trnnsferied  to  him,  as  against  such 
children,  Wilkinson  v.  IFil/tinson, 
657 

WASTE. 
See  Tenant  for  Life. 

WILFUL  DEFAULT. 
See  Princifal  ano  Agent,  1. 

WILL. 

See  Advancement. 

Election. 

Testauentaely  Inetruhxnt. 
1.  Testator  devised  and  bequeathed 
all  liis  real  estate  and  his  cooTertible 
personal  estate  to  trustees,  upon  trust 
to  convert  the  same  into  moneT,  and 
thereout  to  pay  his  debts,  funeral 
expenses,  and  a  neelcly  sum  to  his 
wife,  and  to  difide  the  residue  of  his 
sud  estates  and  effects  equally  betneen 
and  among  his  childreD,  J.,  M.,  aud 
C,  and  his  grandson,  R.,  share  and 
shire  alike;  the  share  of  M.  to  be 
paid  her  as  soon  after  bis  decease 
as  conveniently  might  be,  the  share 
of  C.  to  be  paid  him  at  the  age  of 
'22,  and  the  ware  of  R.  at  the  age  of 
21;  and  in  case  any  of  his  children  or 
grandchild  should  die  before  his  or  her 
said  share  should  become  so  vetted  as 
aforesaid,  then  the  share  or  shares  of 
him,  her,  or  them  so  dying,  should 
go  and  be  equally  divided  among  the 
survivors  and  snrviTor  of  them  in 


equal  shares  and  proportioni>  if  more 
than  one,  and  if  but  one,  then  the 
vi'hole  to  and  for  the  use  and  benefit 
of  such  survivor.  J.  and  C.  died  in 
the  testator's  lifetime,  the  latter  being 
under  22.  R.  survived  the  testator, 
but  died  under  2i:— Held,  1st,  that 
the  word  "vested"  must  be  construed 
to  mean  "  payable,"  and  that  the 
original  shares  of  the  deceased  chil- 
dren and  grandchild  survived  to  the 
survivors;  and  2ndly,  that  the  word 
"whole"  meant  the  whole  residue, 
and,  consequently,  that  the  accruing 
as  well  as  the  original  shares  devolved 
to  M.,  as  the  sole  survivor  of  the  four 
residuary  legatees.  Where  two  persona 
die  hy  tiie  same  stroke  or  accident, 
and  there  are  no  special  circumstances 
in  evidence  from  which  it  can  be  pre- 
sumed that  one  died  before  the  other, 
the  law  of  England  will  draw  that 
presumption  from  general  circum- 
stances i  such  as  the  comparative 
health,  strength,  age,  or  experience 
df  the  parties.   SilUcky.  Booth,  121 

2.  Testator,  atler  giving  at  the 
commencement  of  his  will  various  pe- 
cuniary legacies,  and  bequeathing  all 
the  rest  and  residue  of  his  rrady 
money,  securities  for  money,  and  mo- 
nies m  the  funds,  to  trustees  upon 
certain  trusts,  concluded  hia  will  as 
follows: — "And  I  do  iurther  give 
and  bequeath  to  my  said  wife  all  my 
jewels,  plate,  linen,  china,  carriages, 
wines,  and  other  goods,  chattels,  and 
effects  whatsoever,  as  her  own  goods 
and  chattels  for  ever;  and  I  do  hereby 
constitute  and  appoint  her,  my  said 
wife,  sole  executrix  of  this  my  will:" 
— Held,  that  this  clause  carried  the 
residue  of  the  testator's  proper^  to 
the  wife.  Parker  v.  Marehmt,     290 

3.  Although  the  words  "goods, 
chattels,  and  effects  "  may  frequent^ 
be  considered  as  having  been  used  by 
a  testator  in  a  restricted  sense,  yet 
primd  Jade  their  import  is  general ; 

I  and  there  are  good  grounds  for  cod- 
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sideling  them  ns  used  in  a  general 
sense,  either  where  they  are  not  placed 
in  connection  with  words  of  locality, 
or  where  they  follow  the  enumeration 
of  specific  articles,  or  where  there  are 
no  expressions  in  the  will  shewing  a 
douht  in  the  testator*  s  mind  as  to 
their  comprehensiveness,  or  where  the 
beqaest  in  which  they  are  contained 
is  followed  up  by  the  appointment  of 
an  executor.  Ibid. 

4.  Testator  by  his  will  bequeathed 
as  follows: — I  direct  in  the  first  place 
all  my  debts  to  be  paid.  I  then  give 
and  bequeath  to  my  wife  £G0,000 
£3  per  cent.  Consols,  part  of  a  larger 
sum  standing  in  my  name  in  the  Bank 
of  England;  also,  I  bequeath  to  A. 
£10,000,  other  part  of  the  said  £3 
per  cent.  Consols.  Also,  I  give  to 
B.  £500,  and  to  C.  £100;  also,  I  give 
to  D.  and  £.  all  the  rest  and  residue 
of  my  ready  money,  securities  for 
money,  and  monies  in  the  funds, 
upon  trust  to  invest,  &c.,  and  to  pay 
the  dividends  to  ray  wife  for  life,  and 
after  her  decease  to  divide  the  capital 
amongst  F.,  G.,  H.,  and  I.  The 
testator  then,  after  devising  his  real 
estate  to  the  same  trustees  upon  cer- 
tain trusts,  gave  all  his  residuary  per- 
sonal estate  to  his  wife: — Jffeld,  that 
the  testator*s  debts  were  payable  out 
of  his  personal  and  real  estate  accord- 
ing to  the  usual  order  of  administering 
those  estates,  the  general  residuary 
personal  estate  being  first  applicable; 
but  that  his  pecunisry  legacies  were 
primarily,  if  not  solely,  payable  out 
of  the  "  ready  money,  securities  for 
money,  and  monies  in  the  funds." 

Ibid. 

b.  A  bequest  of  the  testator's 
** ready  money"  comprehends  money 
of  the  testator  in  the  hands  of  his 
banker.  Ibid. 

6.  Qu€ere,  whether  a  bequest  "  of 
all  the  rest  and  residue  of  my  ready 
money,  securities  for  money,  and 
monies  in  the  funds,"  will  compre- 


hend property  of  that  description  ac- 
quired after  the  date  of  the  wUl  ?  Ibid. 

7.  Testator,  by  a  codidal,  be- 
queathed pecuniary  legacies  to  certain 
persons  by  name,  who  were  described 
as  having  lived  many  years  in  his  fa- 
mily, and  then  added,  "  to  the  other 
servants  £500  each:"— ileW,  that  a 
person  who  was  in  the  testator^s  ser- 
vice at  the  date  of  the  codidl,  but 
who  quitted  it  before  his  decease,  was 
entitled  to  a  legacy  of  £500.       Ibid. 

8.  Testator  devised  certain  specified 
messuages  and  lands,  and  all  other  his 
messuages,  lands,  tenements,  and  he- 
reditaments which  might  not  be  in 
his  will  particularly  described  or  men- 
tioned, to  trustees  upon  certain  trusts. 
The  Court  decUned  to  decide  whether 
a  leasehold  house  passed  under  the 
general  words,  without  directing  a  case 
for  the  opinion  of  a  court  of  law. 

Ibid 

9.  Testator  gave  the  residue  of  his 
personal  estate  to  his  executors,  in 
trust,  to  be  from  time  to  time,  as  they 
should  think  best,  turned  into  monies 
for  the  payment  of  his  debts  and  le- 
gacies; and  subject  thereto  he  direct- 
ed them  from  time  to  time  to  invest 
the  same,  with  all  accumulating  pro- 
duce, in  the  purchase  of  other  lands, 
to  be  situated  as  conveniently  as 
might  be  to  certain  real  estates  de- 
vised by  him  in  a  former  part  of  his 
will;  and  his  will  was,  that  such  pur- 
chased premises  should  be  conveyed 
to  the  same  uses  &c.  as  his  devised 
lands;  and  that  the  interest  and  pro- 
duce of  his  said  personal  estate,  which 
should  from  time  to  time  arise  and  be 
made  before  and  until  the  said  money 
should  be  so  invested,  should  be  paid 
to  the  person  who  would  be  entitled, 
under  the  trusts  of  his  will,  to  the 
rents  and  profits  of  the  said  premises 
if  actually  purchased,  as  an  addition 
thereto: — Held,  that,  subject  to  the 
usual  provisions  for  the  payment  of 
the  testator's  debts  and  legacies^  the 
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tenant  for  life  was  entitled  to  the  in- 
come, as  from  the  testator's  death,  of 
such  parts  of  his  personal  estate  as 
were  at  the  time  of  his  death,  and  had 
since  remained  in  such  investments 
as  would  have  heen  recognized  hy  the 
Court  as  proper;  hut  that,  with  re- 
gard to  such  parts  of  his  personal  es- 
tate as  were  at  the  time  of  his  death, 
and  had  since  remained  in  such  in- 
vestments as  could  not  he  so  recog- 
nized, the  rule  applied  by  Lord  Eldon 
to  leasehold  property  in  Gibson  v. 
Bott,  (7  Ves.  89),  and  by  Sir  W. 
Grant  to  copyhold  in  Walker  v. 
Shorcy  (19  Ves.  387),  must  be  ap- 
plied in  this  case.  Caldecott  v.  CaU 
decotty  312,  737 

10.  An  express  direction,  by  a  tes- 
tator, for  the  conversion  and  for  in- 
vestment of  his  personal  property, 
from  time  to  time  as  trustees  may 
think  fit,  will  not  necessarily  prevent 
the  operation  of  the  general  rule,  that 
where  personal  property  is  given  in  a 
series  of  limitations,  it  shall  be  in- 
vested in  such  securities  as  are  ap- 
proved of  by  a  court  of  equity  for  the 
benefit  of  parties  interested  in  remain- 
der after  the  death  of  the  tenant  for 
life.  Ibid, 

1 1 .  Testator,  by  his  will,  gave  to 
his  grand-daughter  G.,  whom  he  de- 
scribed as  the  eldest  davghter  of  his 
the  testator's  daughter  I.,  an  annuity 
of  £  1 00  for  her  life,  in  case  she  should 
attain  the  age  of  18  years.  He  also 
gave  to  his  grandson  C,  second  son 
of  his  said  daughter  I.,  the  sum  of 
£2000,  but  in  case  he  should  die 
under  21,  then  he,  the  testator,  be- 
queathed the  said  sum  to  his  said 
grand-daughter  G.  The  testator  then 
having  given  other  legacies  and  an- 
nuities, which  as  well  as  the  gifts  to 
G.,  were  charged  on  his  real  estate, 
bequeathed  the  residue  of  his  personal 
estate  and  effects  in  trust  for  such 
child  of  his  said  daughter  I.,  as  should 
first  attain  the  age  of  21  years,  for  his 


or  her  absolute  use  and  benefit.  He 
then  devised  his  real  estates  in  trust 
for  his  grandson  H.,  the  eldest  son  of 
his  daughter  I.,  for  life,  with  remain- 
ders in  strict  settlement;  and  by  a 
codicil  he  bequeathed  to  his  daughter 
and  her  husband  the  use  of  his  plate» 
linen,  and  furniture,  so  long  as  they 
should  reside  in  and  occupy  his  house 
at  £.  (in  which  they  had  a  life  inter- 
est), with  a  direction  that  after  their 
decease,  or  ceasing  to  reside,  the  said 
books,  &c.  should  remain  and  be  held 
upon  the  same  trusts  and  purposes  as 
he  had  by  his  will  declared  concerning 
his  residuary  personal  estate:  G.  was 
the  eldest  child  of  the  testator's 
daughter  I.,  and  attained  the  age  of 
21: — Held,  that  she  was  entitled  to 
the  residue  of  the  testator's  personal 
estate.     Shipperdsonx.  Tower,     441 

12.  Testator,  after  directing  his 
debts,  funeral,  and  testamentary  ex- 
penses to  be  paid  as  soon  as  con- 
veniently might  be  after  bis  death, 
bequeathed  several  annuities  and  pe- 
cuniary legacies  to  various  persons, 
directing  the  legacies,  except  one 
which  was  given  to  a  person  under 
21,  to  be  paid  within  12  calendar 
months  after  his  death.  He  then 
declared  that  the  several  annuities 
thereinbefore  bequeathed  should  be 
charged  upon  his  real  estates.  By  a 
subsequent  clause  he  charged  all  his 
real  estate  with  the  payment  of  all 
his  debts,  funeral  and  testamentaiy 
expenses,  and  legacies,  or  of  such  part 
thereof  as  his  personal  estate  not  spe- 
cifically bequeathed  should  be  insuffi- 
cient to  pay  and  satisfy: — Held,  that 
the  annuities  were  primarily,  if  not 
solely,  charged  upon  the  testator's 
real  estate;  and  that  under  the  term 
'*  legacies,"  he  did  not  mean  to  com- 
prise aruiuities.  Ibid. 

13.  Testator  being  seised  in  fee  of 
freehold  collieries,  for  which  he  re- 
ceived a  certain  rent,  and  being  enti- 
tled to  several  shares  in  a  leasehold 
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colliery,  bequeathed  various  annuities 
and  legacies,  ^hich  he  charged  upon 
his  red  estate  in  aid  of  his  personalty. 
He  then  by  a  codicil  directed  that  all 
annuities  and  legacies  left  by  him  in 
his  will,  his  real  estate  being  free 
from  all  mortgages,  &c.,  should  be 
paid  out  of  the  certain  rents  and  pro- 
fits of  his  collieries,  and  that  his  cb- 
tttte  might  not  be  burdened  with 
them: — Held,  that  the  word  "col- 
lieries" in  the  codicil  meant  the  tes- 
tator's freehold  collieries,  and  did  not 
refer  to  his  shares  in  tlie  leasehold 
coUieiT;  and  that  it  was  not  the  ob- 

{'ect  of  the  codicil  either  to  relieve  or 
mrden  the  personal  estate,  but  only 
to  throw  on  the  freehold  colUeries 
such  burden  as  would  otherwise  have 
fallen  on  the  whole  real  estate.  Ibid, 

14.  Testator,  after  devising  his  real 
estates  in  strict  settlement,  subject  to 
the  payment  of  his  debts  and  legacies, 
declared  that  it  should  be  lawftd  for 
his  trustees,  and  he  authorized  and 
empowered  them,  if  they  in  their  dis- 
cretion should  think  fit,  absolutely  to 
sell  his  estate  at  C. ;  and  after  giving 
them  full  powers  in  regard  to  the 
conduct  of  the  sale,  he  directed  and 
declared  that  they  should  stand  pos- 
sessed of  the  monies  arising  from  the 
sale  upon  trust,  after  payment  of  all 
costs,  to  apply  and  dispose  of  the  re- 
mainder in  such  manner  as  therein- 
before had  been  directed  concerning 
the  residue  of  his  the  testator's  per- 
sonal estate.  One  of  the  trustees  was 
afterwards  removed  from  his  office  by 
a  codicil.  The  sale  of  the  estate  was 
not  required  for  the  payment  of  debts 
or  legacies: — Held,  that  the  power  of 
sale  vested  in  the  trustees  was  discre- 
tionary, and  that  the  residuary  legatee 
of  the  personalty  could  not  compel  a 
sale.  Ibid. 

15.  There  were  two  inconsistent 
clauses  in  a  will.  By  the  former  the 
surplus  rents  of  the  testator's  real 
estates,  after  maintenance  of  the  per- 


son entitled  to  the  possession  until  25, 
were  added  to  the  residue  of  the  per- 
sonal estate.  By  the  latter  the  sur- 
plus rents,  after  maintenance  of  such 
person  until  2 1  (prorided  his  attaining 
21  happened  within  the  legal  limit  of 
time),  were  settled  upon  the  same 
trusts  as  the  realty.  Testator  then 
by  a  codicil  reciting  the  former  clause, 
directed  that  the  person  entitled  to 
the  possession  of  the  estate  should  be 
let  into  the  receipt  of  the  rents  and 
profits  at  21: — Held^  that,  as  the 
codicil  merely  affected  the  surplus 
rents  between  the  ages  of  21  and  25, 
and  as  in  other  respects  the  latter  of 
the  two  clauses  in  the  will  was  more 
probably  consistent  with  the  testator's 
intentions,  the  latter  clause  should 
prevail  against  the  former,  notwith- 
standing the  express  recognition  of 
the  former  clause  by  the  codicil.  Ibid, 

1 6.  The  rule  of  law  in  favour  of 
preferring  the  latter  to  the  former  of 
two  dispositions  in  a  will  dealing  dif- 
ferently with  the  same  subject,  is  ap- 
plied only  after  the  failure  of  every 
endeavour  to  give  such  a  reasonable 
construction  to  the  entire  dispositions 
as  will  render  every  part  of  them 
operative.  Ibid. 

17.  Residuary  personal  property 
held  to  be  vested  in  A.  and  B.  in  equal 
moieties,  and  descendible  in  the  same 
proportions  to  their  respective  chil- 
dren, notwithstanding  words  giring 
the  property  to  the  surrivor  "  in  the 
event  of  the  death  of  either;"  the 
word  *'  death  "  being  held  to  refer  to 
death  in  the  testator's  lifetime. 
Clarke  v.  Lubbock,  492 

18.  Testator,  possessed  of  personal 
property  only,  by  his  will  directed 
that  the  interest  on  his  property 
should  be  divided  into  fbur  equal 
shares:  one  share  to  be  given  to  his 
wife  for  life,  and  then  to  devolve  to 
his  children  and  the  longest  liver  in 
equal  shares;  the  remaining  three 
shares  to  be  divided  equally  between 
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his  three  children  and  their  heirs; 
"  should  all  my  children  die  without 
heirs,  my  property  in  that  case  to  be 
divided  equally  between  the  children 
of  my  brothers  and  sisters  aliye  on 
the  death  of  my  last  child."  At  the 
date  of  the  will  no  brother  or  sister 
of  the  testator  had  died  leaving  issue: 
— Quipre,  whether  the  limitation  over 
in  the  event  of  all  the  testator's  chil- 
dren dying  without  heirs  is  void. 
Garratt  v.  Cockerell,  494 

19.  Under  a  lease  for  years,  the 
lessees  had  an  option  to  purchase  the 
fee  simple  of  the  demised  lands. 
After  the  date  of  the  lease,  the  owner 
made  his  will,  whereby  he  devised 
the  lands,  specifically  describing  them, 
to  G.  for  life,  with  remainders  over. 
After  the  testator's  death,  the  lessees 
elected  to  purchase  the  fee  simple  of 
the  lands: — Held,  upon  the  special 
terms  of  the  will,  that  the  purchase- 
money  did  not  fall  into  the  residue  of 
the  personal  estate,  but  was  subject 
to  the  same  limitations  as  had  been 
declared  concerning  the  purchased 
lands,  and  therefore  that  G.  took  a 
life  interest  in  the  purchase-money. 
Drant  v.  Fause,  580 

20.  Testator  bequeathed  a  legacy 
to  **  The  London  Orphan  Society  in 
the  City  Road."  There  was  no  in- 
stitution precisely  answering  this  de- 
scription ;  but  there  was  a  "  London 
Orphan  Asylum"  at  Clapton,  and  an 
"Orphan  Working  School"  in  the 
City  Road: — Held,  that  the  former 
institution  was  not,  and  that  the  lat- 
ter was,  within  the  description  con- 
tained in  the  will.     Wilson  v.  Squire, 

654 

2 1 .  Parol  evidence  to  explain  a  will 
rejected.  Ibid, 

22.  Testator,  by  his  will,  directed 
that  his  trade  should  be  carried  on  by 
his  daughter  and  others,  as  trustees, 
for  ten  years,  when  the  concern  should 
be  closed,  the  property  sold,  the  pro- 
duce invested  in  the  funds,  and  the 


funds  held  in  tmst,  as  to  one  moiety, 
for  the  benefit  of  the  daughter  and 
her  children,  and  as  to  the  other 
moiety  for  the  benefit  of  the  children 
of  his  brother.  By  a  codicil,  the 
testator  revoked  that  part  of  his  will 
which  empowered  his  trustees  to  sell 
his  effects,  and  instead  thereof,  he 
authorized  his  daughter  to  take  pos- 
session of  all  furniture,  stock  in  trade, 
and  every  description  of  property 
found  on  his,  the  testator's,  premises, 
to  be  disposed  of  at  her  discretion: — 
Held,  that  the  effect  of  the  codicil 
was  not  to  alter  the  enjoyment  of  the 
property,  but  only  to  constitute  the 
daughter  sole  trustee  under  the  will. 
Newman  v.  Lade,  680 

23.  By  a  marriage  settlement, 
£20,000,  the  fortune  of  the  wife,  was 
assigned  to  trustees  upon  trust,  sub- 
ject to  life  interests  of  the  hus- 
band and  wife,  as  to  one  moiety 
for  the  eldest  son  of  the  marriage, 
and  as  to  the  other  moiety  for  the 
younger  children.  By  the  same  set- 
tlement, a  certain  plantation  in  Ja- 
maica, of  which  the  husband  was 
seised  in  fee-simple,  was  conveyed  to 
the  use  of  trustees  for  a  term  of  .500 
years,  upon  trust,  if  the  husband 
should  so  appoint,  to  raise  £  J  0,000 
for  his  absolute  use,  and  subject  to 
such  term,  and  to  the  life-interests  of 
husband  and  wife,  to  trustees  for 
1000  years,  upon  trust  to  raise 
£20,000  for  the  eldest  son,  £10,000 
for  the  younger  children,  and  again 
£10,000  for  the  eldest  son.  The 
settlement  contained  a  proviso  that 
the  portions  should  be  raised  accord- 
ing  to  their  priority,  as  stated  in  the 
settlement.  Soon  after  the  marriage 
the  husband  exercised  his  right  of 
raising  £10,000  for  liis  own  use,  and 
for  that  purpose  the  trustees  of  the 
500  years*  term  borrowed  of  the  trus- 
tees of  the  wife's  fortune  £10,000, 
and  executed  to  the  latter  a  mortgage 
of  the  premises  comprised  in  the  500 
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years'  tenn.  Tlie  husband  and  wife 
died,  leaving  five  children  of  the  mar- 
riage; the  husband  having  by  his 
will,  after  directing  payment  of  his 
debts,  and  devising  certain  property 
not  situated  in  Jamaica,  devised  ul 
his  residuary  real  and  personal  pro- 
perty to  his  eldest  son,  J.,  and  ap- 
pointed him  his  executor.  Upon  the 
death  of  the  testator,  J.  proved  the 
willy  acted  as  executor,  and  entered 
into  possession  of  the  estates  in  Ja- 
maica, of  which  he  kept  possession, 
paying  the  interest  of  the  younger 
children's  fortunes,  until  1837»  when 
he  became  a  lunatic,  shortly  after 
which  he  died  intestate  and  unmar- 
ried, leaving  the  four  younger  chil- 
dren surviving  him,  of  whom  W.  was 
his  heir-at-law.  No  arrangement  had 
ever  been  entered  into  amongst  the 
children  relative  to  the  charges  in  the 
settlement,  nor  was  there  any  strong 
evidence  of  the  intentions  of  J.  as  to 
the  extinguishment  of  those  cliarges 
to  which  he  was  entitled: — Held^ 
1st,  That,  under  the  foregoing  cir- 
cumstances, it  was  most  for  the  be- 
nefit of  J.  that  his  charges  on  the  Ja- 
maica estate  should  be  considered  as 
not  having  been  extinguished  in  the 
inheritance,  and  consequently  that 
they  were  not  extinguished.     2ndly, 


Tliat  he  was  not  bound  to  apply  the 
rents  and  profits  which  he  received  in 
reduction  of  his  charges;  but,  Srdly, 
That  a  sum  for  slave  compensation 
money,  which  he  received  as  **de- 
vbee  "  of  his  father,  must,  as  between 
the  several  charges,  be  appUed  in  re* 
duction  of  the  first  charge  of  £  1 0,000, 
and  that  the  personal  representative 
of  J.  or  his  father  must  account  for 
interest  on  that  sum  during  the  life 
of  J.  Clarendon  {Earl  of)  v.  Bar- 
ham^  688 

WITNESS. 
5^w  Principal  and  Surett,  1. 

Qtuere,  whether  the  mere  fact  that 
the  plaintiff  has  filed  a  replication  to 
the  answer  of  a  defendant  precludes 
him  from  examining  that  defendant 
as  a  witness.     Rose  v.  Cloi    .,      534 

Bankrupt  mortgagor  is  a  compe- 
tent witness  for  a  party  claiming  an 
incumbrance  prior  to  the  mortgage, 
to  shew  that  the  mortgagee  had  no- 
tice of  such  incumbrance,  but  he  is 
not  a  competent  witness  to  shew  that 
the  mortgage  was  usurious;  as  the 
effect  of  his  evidence,  in  the  latter 
case,  would  be  to  discharge  his  estate 
from  a  possible  liabiUty  to  the  costs 
of  the  suit.     Clarke  v.  WUmot,       53 
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